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The State of Punjab and its functionaries are the appellants in this
appeal , directed against the final order and judgnent dated 05.07.2001
passed in a Regul ar Second Appeal by a | earned Single Judge of the Punjab
and Haryana Hi gh Court.

The controversy lies within a very narrow comnmpass.

The respondent filed a Suit for a declaration that the order dated
05. 04. 1995 passed by the Deputy lI'nspector Ceneral of Police, PAP, Jal andhar
Cantt whereby his appeal was dism ssed and the order dated 31.08.1994
passed by the Commandant, 13th Bn. PAP, Jal andhar Cantt dism ssing himfrom
service were not in order. The Commandant in departmental proceedi ngs hel d
that his absence fromduty during the periods 08.02.1994 to 16.03. 1994 and
from19.04.1994 to 24.02.1994 was to be treated as non duty and the period
of suspension was to be held to have nmerged for all practical purposes.
Respondent filed a Suit. H's grievance was that the orders were in

viol ation of the service rules, violative or principles of natural justice
and, therefore, he was entitled to a declaration that he continued to serve
the departnment as Head Constabl e, as was the position before 31.08.1994
with consequential reliefs. His case, as reflected in the plaint was that
he was appoi nted as Constable on 27.07.1981 and was pronoted as Head
Constabl e in June, 1990. He renmi ned absent on account of his ailment and
went to his village for treatnent after informing thelncharge Oficer. An
enquiry was conducted on the ground that he had unaut horisedly renained
absent fromduty. The enquiry officer had found himguilty and
consequently, on the basis of the report of the enquiry officer, which was
accepted by the disciplinary authority, he was dism ssed fromservice on
31.08.1994. The appeal to the Deputy |Inspector General of Police was al so
di sm ssed. The State of Punjab filed witten statenent and raised a
prelimnary objection regarding maintainablility of the Suit. On nerits, it
was stated that he was recruited as a Constable. He was pronoted as Head
Constabl e. The authority who had ordered his dism ssal was the conpetent
authority. This plea was raised to counter the plea of the plaintiff that
the pronotion having been given by the Deputy |Inspector General of Police,
he coul d be dism ssed only by the said authority and not by the

Superi ntendent of Police. The Trial Court decreed the Suit. Appeal filed
before the Additional District Judge, Jal andhar was al so di sm ssed. The
primary reasons indicated by the first appellate authority was that the
plaintiff having been appointed by the Deputy Inspector CGeneral of Police
and not by the Superintendent of Police, the dismssal order, if any, could
by passed by the Deputy Inspector General of Police and not the
Superi nt endent of Police. A Second Appeal under Section 100, Code of G vi
Procedure, 1908 (in short ‘the Code’) was filed. The Second Appeal was al so
di sm ssed uphol di ng the concl usions of the Trial Court and the first
appel l ate court so far as the authority of the Superintendent of Police to
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di sm ss the respondent is concerned.

When the matter was placed for hearing, reliance was placed on a three
Judge Bench decision of this Court in Cvil Appeal No. 3274 of 2001 wherein
it was noted that when the order of pronotion was passed by the Inspector
CGeneral of Police, the order of dism ssal could not have been passed by the
Commandant .

M. Arun Kumar Sinha, |earned counsel appearing for the State of Punjab and
its functionaries subnmits with reference to Punjab Police Rules, Chapter-
X'l relating to appointments and Enrollments that in the earlier order, the
rel evant rules were not taken note of. He referred to Rule 12.1, 13.3(1)
and (2) 13.8(1) and submtted that the Superintendent of Police was the
authority who could grant the pronotion. The matter was placed before the
Deputy I nspector CGeneral of Police at the tine of annual inspection for his
approval so that the formal order of pronotion could be passed. He has
filed copies of certain docurments, particularly, the order passed by the
Deputy A nspector General of Police relating to the pronotion in question

We find that these aspects were not considered by the Hi gh Court. Had these
been considered, the Hi gh Court would have been in a better position to
appreciate the rival stands. It is also correct, as conceded by M. Arun
Kumar Si nha, |earned counsel appearing for the appellants that these rules
do not appear to have been placed for consideration before the earlier
Bench. We, therefore, deemit appropriate to remt the matter to the High
Court for fresh consideration on nerits. The judgnent of the Hi gh Court is
set aside. W nmke it clear that we have not -expressed any opinion on the
nerits of the cases.

Learned counsel for the respondent, with reference to Rule 16.38 subnmtted
that the procedure adopted by the authority is clearly untenable. This is
an aspect which can al so be taken up by the Hgh Court at the tine of
hearing of the second appeal

The appeal is, accordingly, disposed of.




