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ACT:

Arbitration Act, 1940, s. 8(1)(b)-Scope of-Circunstances in
which an arbitrator in place of named -or desi gnat ed
arbitrator can be appointed.

HEADNOTE:

The appellants entered into agreenents with the Union of
India under which they were allotted certain areas ' in a
"forest to tap Resin Blazes. The agreenent included an
arbitration clause which provided that any guesti ons,
differences, or disputes between the parties would be
referred for arbitration to the Judicial Comr ssioner

H machal Pradesh. After certain disputes had arisen, the
appel l ants 'requested the respondents to refer the disputes
to the arbitration of the Judicial Conmm ssioner but the
respondents declined to agree.’ The appellants then filed an
application under s. 20 of the Arbitration Act, 1940, for an
order on the respondents to file the agreenents in the court
and for reference of the disputes to t he Judici a

Commi ssioner for arbitration. The Trial Court accepted the
applications and referred the disputes. However t he
Judi ci al Commi ssioner declined to act as an arbitrator. An
application nmde to the Court for the appointnent of / sone
other arbitrator was opposed by the respondents on the
ground that the arbitration clause did not provide for such
an appointrment and this application was rejected by the
court. The Judicial Comni ssioner disnmissed the revision
petitions filed by the appellants following an earlier
deci si on of that court and holding that under t he
agreenments, no reference for arbitration could be nade to
anyone other than the named authority.

On appeal to this Court,

HELD : The appeal must be allowed and the orders passed by
the trial court as well as the Judicial Conm ssioner set
asi de. The cases nust be remitted to the Trial Court 'for
appointing a new arbitrator in place of the Judicial
Conmi ssi oner .

The substantive rights of the parties are found in s.
8(1)(b). Before s. 8(1)(b) can come into operation, it nust




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 8

be shown that (1) there is an agreenent between the parties
to refer the dispute to arbitration; (2) that they nust have
appointed an arbitrator or arbitrators or unpire to resolve
their dispute; (3) any one or nore of those arbitrators or
unpi re must have negl ected or refused to act or is incapable
of acting or has died; (4) the arbitration agreenment nust
not show that it was intended that the vacancy shoul d not be

filed;. and (5) the parties or the arbitrators as the case
may be had not supplied the vacancy. [568 E]
In the present case all the other ’'requirenents were

satisfied and the only question was whether the agreenent
read as a whole shows either explicitly or inplicity that
the parties intended that the vacancy should not be
suppl i ed. It may be noted that the |language of the
provision is not 'that the parties intended to supply the
vacancy’ but that 'the parties did not intend to supply the
vacancy’ . In other words if the agreenent is silent as
regards  supplying the vacancy, the | aw presunes that the
parties intended to supply the vacancy. To take the case
out of s..87(1) (b) what is required is not the intention of
the parties to supply the vacancy

565

but their intention not to supply the vacancy. [568 G

The Judicial Commi ssioner as well as the trial court erred
in thinking that nerely because the arbitrator was
designated with reference to the office held by him it
should be inferred that the parties intended not to supply
the wvacancy. The appointnent of the Judicial = Conmi ssioner
as arbitrator by itself does not afford any indication that
the parties to the agreenent intended not to supply the
vacancy if the Judicial Conmissioner refused to act or was
i ncapable of acting. Wat the Judicial” Commssioner could
have conpetently done if he had acted as an arbitrator could
certainly be done by an independent and inpartial person
possessi ng adequate know edge of |aw.~ The | anguage of s.
8(1) (b) is plain and unanbi guous and the terns of the
agreenment in the present case did not in the |east show that
the parties intended not to supply he vacancy. [569 D
Governor Ceneral in Council v. Associated Live ~Stock Farm
(I'ndia) Ltd., I.L.R 1948 Vol. 1 Cal. 161;, Union of India
v. Rai Narain Msra, (1952) 1, Cal. 342 and Fertilizer
Cor por ati on of India Ltd. wv. M s. Donesti c Engg
Installation, A I.R 1970 All. 31; referred to.

Chi ef Engi neer, Buildings and Roads, Jaiour and anr. v.
Harbans Singh A.1.R 1955 Raj. 30 and Ms. ~Isherdass ~Sahn
and Bros. v. Union of India and ors; 68, P.L.R _p. 325
di sti ngui shed.

District Co-operative Federation Ltd. v. Khub Chand, A Il.R
1961 H. P. 31 and Bharat Construction Co. Ltd. v.. Union of
India, A I.R 1954 Cal. 606; disapproved.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON Cvil Appeals Nos.
1961 to 1963 of 1966.

Appeal s by special |leave fromthe order dated October 27,
1965 of the Judicial Conmi ssioner’s Court, Hi machal Pradesh
at Sima in Cvil Revision Nos. 16 to 18 of 1965.

Bi shan Narain, B. Datta, for the appellant (in C A No. 1961
of 1966).

B. Datta, for the appellants (in C As. Nos. 1962 and 1963
of 1966) .

V. C. Mahajan, for the respondents (in all the appeals).

The Judgrment of the Court was delivered by
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Hegde, J. These appeals by special |leave raise a comopn
guestion of law. Therefore they can be dealt with together
The appel l ants herein entered into agreenents with the Union
of India. under which they were allotted certain areas in a
forest to tap Resin Blazes and supply the same to the
Turpentine Factory at Sirnmur. The agreements entered into
included an arbitration clause. That clause is comon in
all the three agreenments. That cl ause reads thus

"If any question, difference or objection

what soever shall arise in any way connected

with or arising out of

--L436Sup.d /71
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this or the neaning or operation of any part

thereof or the rights dues or liabilities

of either party, then save in so far as the

deci sion of any such matter is hereinbefore

provided for and has been so decided, every

such matter including whether its decision has

been ot herw se provi ded for and whether it has

been finally decided accordingly or whether

the contract should be termi nated or has been

rightly  terminated and as regards the rights

and obligations of the parties as the result

of such term nation be referred for
arbitration to the Judicial Commi ssi oner

H machal Pradesh, and his decision shall be
final ‘and binding and where  the. mat t er

involves a claim for or the paynent or
recovery -or deduction of noney, only the
amount, if any awarded in such  arbitration
shal | be recoverable in respect of the natter
so referred.”

The parties are agreed that no other clause in t he

agreements is relevant for our present purpose. Di sput es
arose between the appellants and the respondents in  respect
of some clainmse arising from the said contracts. The

appel l ants requested the respondents to refer the  disputes
to the arbitration of the Judicial - Conmmi ssioner, H macha
Pr adesh. The respondents declined to agree to nake the
reference in question. Thereafter the appellants nmved the
Seni or Sub Judge, District Sirmur N han under S. 20 of the
Indian Arbitration Act, 1940 (to be hereinafter referred to
as the Act) for ordering the respondents to file the
agreenments in question in his court and for referring the
di sputes to the Judicial Comm ssioner, H nachal Pradesh for
arbitration. The | ear ned Sub- Judge accepted t hese
applications and directed the respondents to file the agree-
nments in question into his court. Thereafter he referred
t he di sputes to the arbitration of t he Judici a

Comm ssi oner, Hi machal Pradesh. The Judicial Conmmissioner

in our opinion rightly declined to act as an arbitrator.
Thereafter the I|earned subordinate judge was nobved to
appoint some other arbitrator in place of the Judicial

Conmi ssi oner. The respondents opposed that prayer on the
ground that arbitration clause did not provide for such an
appoi nt nent . The | earned subordi nate judge accepted that

contention and dismssed the applications As against that
deci sion the appellants went up in revisions to the Judicia
Conmi ssi oner, Himachal Pradesh. The Judicial Conmm ssioner
following an earlier decision of that court in District Co-
operative Federation Ltd. v. Khub Chand(1l) dism ssed the
revision petitions holding that, under the agreenments no
reference for arbitration can be nade to anyone other than
the named authority. The question for decision is whether
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the interpretation placed by the courts below on the re-
| evant provision in the arbitration agreenents is correct.
(1) AT.R 1961 H P. 35.
567
It may be noted that the agreements in these appeals relate
to the exploitation of certain forest produce. The disputes
that have arisen between the parties are not of technica
nature requiring any specialised know edge on the part of
the arbitrator. It is clear from the terns of t he
agreenments that the Judicial Comm ssioner was not appointed
as an arbitrator because of any special or technica
know edge possessed by himrelating to the subject matter of
the dispute, Evidently ‘he was appointed, though in our
opinion quite inproperly, arbitrator because he was a high
judicial officer The relevant provisions of the Act which
bear on the point under consideration are ss. 8(1) and 20(4)
of the Act. Section 8(1l) reads

"Power ~of Court to appoint arbitrator or

unpire.

" in any of the follow ng- cases-

(a) where an arbitration agreenment provides

that the reference shall be two or nore

arbitrators to be appointed by consent of the

parties, and all the parties do not after

di ff erences have arisen, concur in t he
appoi nt'nent or appoi ntnents; or
(b) if any appointed arbitrator or wunpire

negl ects or refuses to act, or is incapable of
acting, or dies, and the arbitration agreenent
does not show that it was intended that the
vacancy should not be filled and the parties
or the arbitrators, as the case may be, do not
supply the vacancy.

(c) where the parties or. the arbitrators
are required to appoint an unpire and do not
appoint him, any party may serve the other
parties or the arbitrators, as the case my
be, with a witten notice to concur in the
appoi ntnent or appointnents or in supplying
t he vacancy.

Section 20 reads thus

"(1) \VWhere any persons have entered into a
arbitration agreenment before the institution
of any suit with respect to the subject-matter
of the agreenent or any part of it, and ~where
a difference has arisen to which the agreenent
a plies, they or any of them .instead of
proceedi ng under Chapter 11, may apply to a
Court having jurisdictionin the natter to
which the agreenent relates the agreenent be
filed in Court.

(2) The application shall be in witing and
shall be nunbered and registered as a suit
bet ween one or nore of the parties interested
or claimng to be

568

interested as plaintiff or plaintiffs and the
remai nder as defendant or defendants, if the
application has been presented by all the
parties, or, if otherw se, bet ween the
applicant as plaintiff and the other parties
as def endants.

(3) On such application being made, the
Court shall direct notice thereof to be given
to all the parties to the agreenment other than
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the applicants, requiring themto show cause
within the time specified in the notice why
t he agreenent should not be filed;
(4) Where no sufficient cause is shown, the
Court shall order the agreenent to be filed,
and shall make an order of reference to the
arbitrator appointed by the parties, whether
in the agreenent or otherw se, or, where the
parties cannot agree upon an arbitration, to
an arbitrator appointed by the Court.
(5) Thereafter the arbitration shall proceed
in accordance with, and shall be governed by,
the other provisions of this Act so far as
they can be namde applicable."
Section 20 is nmerely a nmachinery provision. The substantive
rights of the parties arefound in s. 8(1)(b). Before s.
8(1)(b) can cone into operation it must be shown that (1)
there /is an agreenent between the parties to refer the
dispute to arbitration; (2) that they nust have appointed an
arbitrator ~or arbitrators or unpire to resolve their
di spute; (3) anyone or nore of those arbitrators or unpire
must have neglected or refused to act or is incapable of
acting or has died; (4) the arbitration agreenent nust not
show that it was intended that the vacancy should not be
filled and (5) the parties or the arbitrators as the case
may be had not supplied the vacancy.
In the cases before us it is adnmitted that there is an
agreement to refer the dispute to arbitration. It is also
admtted that the parties had -designated 'the Judicia
Conmi ssioner of Hi machal Pradesh as the ~arbitrator for
resol ving any dispute that nmmy ari se between them.in respect
of the agreenent. The Judicial Comm ssioner had refused to
act as the arbitrator. The parties have not supplied that
vacancy. Therefore the only question is whether t he
agreement read as a whole shows either explicitly or
implicitly that the parties intended that the vacancy shoul d
not be supplied. ’'It may be noted that the | anguage of the
provision is not 'that the parties intended to supply the
vacancy’ but on the other hand it is that '"the parties
5 69
did not intend to supply the vacancy . In other ~words if
the agreement is silent as regards supplying the vacancy,
the law presunes that the parties intended to supply the

vacancy. To take the case out of s. 8(1)(b) what is
required is not the intention of the parties to supply the
vacancy but their intention not to supply the vacancy. We

have now to see whether the agreenents before us indicate
such an intention.

As nentioned earlier the only relevant provision in the
agreenents bef ore us is the provision rel ati ng to
arbitration. The other provisions in the agreenents do not
throw any light as regards the intention of the parties. W
have earlier nentioned that the Judicial Comn ssioner
H machal Pradesh could not have been appointed as the
arbitrator for any specialised know edge possessed by him
relating to any dispute that may arise under the agreenent.
What the Judicial Conm ssioner could have conpetently done
if he had acted as an arbitrator could certainly be done by
an independent and inpartial person possessing adequate
know edge of law. In our opinion the |anguage of s. 8(1)(b)
is plain and unanbiguous and the terms of the agreenent
before us do not in the | east show that the parties intended
not to supply the vacancy. The Judicial Conm ssioner as
well as the | earned subordinate judge erred in thinking that
nerely because the arbitrator was designated with reference
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to the office held by him it should be inferred that the
parties intended not to supply the vacancy. Evidently the
parties did not nmention the name of any particular Judicia
Conmi ssi oner as arbitrator because there may be a change in
the personnel. The appoi ntnent of Judicial Comm ssioner as
arbitrator by itself does not afford any indication that the
parties to be agreenent intended not to supply the vacancy
if the Judicial Conmi ssioner refused to act or is incapable
of acting.
In Governor Ceneral in Council v. Associated Live Stock Farm
(India)Ltd. (1) the arbitration clause that cane to be con-
sidered by the Court read as follows :
"Any di spute or difference arising out of the
contract, settl enent of whi ch is not
her ei nbefore provided for, shall be referred
to the arbitration of the officer sanctioning
the contract whose decision shall be final and
bi-ndi ng.™
Interpreting that clause read alongwith other
clauses in the arbitration agreenent Das J.
(as he then was) observed
"I do not find anything in the arbitration
cl ause suggesting that the parties agreed that
any vacancy in the
(1) . L. R 1948 Vol. 1 Cal. 161
570
of fice of arbitrator should not be filled up
In the absence of any such ‘agreenent the
vacancy can be easily supplied and there is no
reason to think that the arbitration will be
infructuous at all. |If the particular officer
sanctioning the contracts refuses toact or is
i ncapabl e of doing so by reason of his absence
or otherwise there are provisions in the
Arbitration Act for the appoi ntnment of another
arbitrator in his place and the arbitrator so
appointed wll be quite conpetent to proceed
with the arbitration."
In Union of India v. Raj Narain Msra(l) S. R Das Gupta J.
(as he then was) held that in the absence of an indication
in the agreenment agai nst supplying any vacancy in-the office
of the arbitrator and in view of the provisionin S. 8 of
the Arbitration Act, 1940, for supplying a vacancy, the
agreenment for arbitration cannot becone infructuous due to
a vacancy.
In Fertilizer Corporation of India Ltd. v. M/ s. Donesti c
Engg. Installation(2), a division bench of the Allahabad
H gh Court laid down that a perusal of cl. (4) of S. 20 of
the Act indicates that there are three courses open to the
court under that provision of law. After the arbitration
agreement has been ordered to be filed the court @ shal
proceed to nake a reference firstly to the arbitrator
appointed by the parties in the agreenent; secondly to the
arbitrator not named in the agreement, but with regard to
whom the parties agree otherwise; and thirdly when, the
parties cannot agree upon an arbitrator, to an arbitrator
appoi nted by itself.
The respondents, in support of their case that the vacancy
could not be filled up relied on the decision of the
Raj ast han Hi gh Court in Chief Engineer; Buildings and Roads,
Jai pur and anr. v. Harbans Singh(3). Therein Wanchoo C. J.
(as he then was) after referring to the various clauses in
the agreenment and particularly to the clause which said
“"that the Chief Engineer, shall be the sole arbitrator and
judge in case of dispute...... cane to the conclusion that
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the parties to the agreenent intended that the vacancy
should not be filled up if the Chief Engineer refused or
failed to act. The said decision turned on the facts of
that case. The |earned judges who deci ded that case cane to
the conclusion by reference to the various clauses in the
agreement that the parties to the agreenent intended not to
suppl y the vacancy. Hence this decision is clearly
di stingui shabl e.

Rel i ance was next placed by the respondents on the decision
of the division bench of the Calcutta H gh Court in Bharat
Construction Co. Ltd. wv. Union of India(4); Therein
Chakravarti C. J.

(1) (1952) 1, cal. 342. (2) A1.R 1970 All. 31.
(3) AI1.R 1955 Raj. 30. (4 A1.R 1954 Cal.
606.
571

speaking for the court opined that it is doubtful whether
cl. (b) of s. 8(1) of the Arbitration Act at all applies to
a case where-a nanmed arbitrator, obviously chosen for the
possession ~of qualifications special to him has becone
unavai l able or-refused to act; but any way the applicability
of that clause 'in a particular case, nust be determ ned by
he test laid down in‘the section itself; the test is that
the arbitrati on agreenent nmust not show that it was intended
that the vacancy should not be supplied; in other words
however i ndividual, the original choice nmay appear to be, if
the agreenment itself contains sufficient indication that the
parties nevertheless intended that, in default of their
original nomnee, ‘they would be prepared to fill up the
vacancy by choosing another arbitrator, the section wll
apply and a new appointnment may be nade either by the
parties or by the Court, as the case may be.

In our opinion the | earned judge while approaching the ques-

tion froma correct angle fell into theerror of thinking
that the agreenment nust indicate that the parties intended
to fill up the vacancy. That is not what s. 8(1)(b) says.

What that section says is that "the arbitration agreenent
does not showthat it was intended that the vacancy should
not be supplied.".
Ref erence was next made to the decision of ~the Judicia
Comm ssioner, Hi machal Pradesh in Distt. Co- operative
Federation Ltd.’s case(l). Therein the learned judge
purporting to follow the decision in Harbans Singh's case (
2 ) held that it may reasonably be assuned that the way
arbitrator is appointed by the parties with reference to the
office the intention is that the arbitration should be
conducted by the hol der of that office and by none el se; and
on refusal of such an arbitrator to act, the court has no
power to appoint another in his place. The |earned judge,
in our opinion, has msunderstood the decision of the
Raj ast han Hi gh Court and the principles of |aw enunciated by
hi m are not borne out by the provisions of s. 8(1)(b).
Lastly reference was made on behalf of the respondents to
the decision of the Punjab H gh Court in Ms. | sherdass
Sahni and Bros. v. Union of India and ors. (3 ) wherein -one
of us (Grover J.) after referring to the various decisions
rendered under s. 8(1.)(b) and s. 20(4) of the Act, and
noticing the conflict of the judicial opinion rejected the
revision petition solely on the ground that he would not be
justified in the exercise of his revisional powers in
setting aside the view taken by the lower court. In fact in
the course of his judgnment he observed

"I'f the matter were res integra | mght have

agreed with one view or the other but in ny

opi nion the court bel ow has on a consideration
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(1) A 1. R 1961 H P. 35. (2)
A |. R 1955 Raj. 30.
(3) 68, P. L. R p. 325.
572

relevant |aw canme to the conclusion that the
arbitration agreenent in question showed that

there was no intention to fill up the vacancy.
I would not be justified in Revision in
setting aside that finding even if | was

di sposed not to concur with the decision of
the trial court on this point."
For the reasons nentioned above we all ow these appeals, set
asi de the orders passed by the subordinate judge as well as
by the Judicial Comrssioner and renmit the cases to the
trial court for appointing a new arbitrator in place of the
Judi ci al Conmi ssi oner, Hi machal Pradesh. The respondents
shal | pay the costs of the appellants both in this Court as
well as in the courts bel ow
R K P.S. Appeal s
al | oned.
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