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ACT:
Uni versity Education--Fi xation of exclusive nedium of
i nstruction--Legislative Conpet ence of State

Legi sl ature--Constitution of India, Art. 254 (1), & Sev
Schedule, List |, Entry 66, List 1II, Entry 11--QUj
University Act, 1949 (Bom 56 of 1949) as anended by Ac
of 1961, ss. 4, 18, 20, 22, 38A--University Statutes,
208 209.

HEADNOTE:

The second respondent joined the First Year Arts C ass
t he St. Xavier’s College, affiliated to the Quj
Uni versity, where instruction was inparted through
medi um of English and after successfully conpleting
course sought admission to the classes preparing for
Internediate Arts Exam nation of the University through
medi um of English. The Principal of the college -info
himthat in view of the provisions of the Gujarat Univer
Act, 1949, and statutes 207, 208 and 209 franed by
Senate of the University, as amended in 1961, he could
be admitted wthout the sanction of the University.
first respondent (father of the second respondent)
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noved the Vice-Chancellor but sanction was refused.
respondents then noved the Hi gh Court under Art. 226 of
Constitution for wits requiring the wuniversity and
Principal of the College not to enforce the provisions
ss. 4 (27) 18(1) (XIV) and 38 A of the Gujarat Univer
Act and Statutes 207, 208, 209 and that Court hol ding
favour of the respondents issued the- wits prayed for.
State and the University filed separate appeals to
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Court. It was contended on behal f of the University that s.
4 of the Act conferred power on the University to inmpose
Gujarati or H ndi as the exclusive nediumof instruction and
exam nation, and that the inpugned provisions were valid.
The questions for determnation were, (1) whether the
CGujarat University had the power under the Act to prescribe
Gujarati or Hndi or both as exclusive nediumor nedia of
i nstruction and exami nation, (2) whet her | egi sl ation
aut hori sing the University to inpose such nedia was
constitutionally valid in view of Entry 66 of list | of the
Seventh Schedule to the Constitution.

Hel d, (Per Sinha, C. J., Imam \Wanchoo, Shah and
Ayyangar,JJ.), that neither under the Gujarat University
Act, 1949, as originally enacted nor as amended by Act 4 of
1961, was power conferred on the University to inpose
Gujarati or H ndi or both-as exclusive nmediumor nedia of
instruction or exam nation and since no power was conferred
on the University the Senate could exercise no such power.
Clause (27) of's. 4 of the Act, which al one expressly dealt
with the “subject of nmedium of  instruction, properly
construed, did not indicate that the Legislature was therein
indirectly dealing with the subject of prescribing an
exclusive mediumof instruction. Fromthe use of the word
"Pronote” read in the context of the indefinite article "a",
it was clear that the University was not enpowered to inpose
Gujarati or Hindi as exclusive nediumof ‘instruction and
exam nati on. Use of the definite article "the" in the
proviso in relation to English as the mediumof instruction
supported this view.

Since cl. (27) was not intended to authorisethe inposition
of Qujarati or 'Hindi or both-as exclusive nediumor nedia,
cl. (28) of s. 4 could not also be held to do so.  Nor did
ss. 18, 20, 22 or any other section of the Act confer that

aut hority.
A corporation has ordinarily an'inplied power to carry out
its objects; but that rule couldnot by itself, 'in the

absence of express provisions.in the Act, authorise the
University to i npose an exclusive nedium of instruction

The letter dated August 7, 1949, addressed by the Gover nnent
of India to the Universities and Provincial Governments
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requesting themto gradually replace English as the nedium
of instruction at the University stage by the regional or
State |anguage could not affect the interpretation of the
pl ai n | anguage of the Act.

Nor could the Statenent of Objects and Reasons of the Act,

whi ch proposed to enmpower the University to adopt GCujarati

or the national [|anguage as the medium of  instruction

justify the court in assuming that the proposal was carried
out, the Statenent of Objects and Reasons nust be ignored in
interpreting the statute.

It was not correct to say that legislation prescribing the
medi um or nedia of instruction in higher education and ot her
instructions nust fall within Item 11 of List 11 of the
Seventh Schedule to the Constitution. The wuse of the
expression "subject to" in that Itemclearly indicates that
legislation in respect of matters excluded by that Item
cannot be undertaken by the State Legi sl ature.

Hi ngir- Rampur Coal Co. v. State of Orissa, [1961] 1 S.CR

537, referred to.

I[tem 11 of List Il and Item 66 of List | nust be
har moni ously construed and where they overlap the power
conferred by Item 66 on the Parlianent nust prevail over the
power conferred on the State Legislatures by Item 11

The test of the validity of a State Legislation on
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Uni versity education or education in Techni cal and
Scientific |Institutions not covered by Entry 64 of List |,
woul d be whether such legislation inpinges on the field
reserved for the Union by Item 66 of List, | and
prejudicially affects coordination and determnation of
standards, and not the existence of some definite Union

Legislation to that end. |If there be one, that would
prevail over the State |egislation under Art. 254(1) of the
Consti tution. Even if there is no such legislation, State
| aw trenching upon the Union field rmust still be invalid.

Item 66 of List | cannot be narrowy construed and the power
it confers extends to all ancillary or subsidiary matters
which can be fairly and reasonably conprehended by it, such
as disparities resulting fromthe adoption of a regiona

medi um of instruction resulting in a falling of standards in
hi gher education. The word "co-ordination does not nerely
mean evaluation but also harnonising relationship for
concerted action.:. The power under this Itemis absolute and
not conditioned by the existence of a state of enmergency or
unequal ~standards calling for its exercise.

Since nedium-of instruction is not-an itemin the |Iegis-
lative Lists, it necessarily falls within ItemlIl of List
I, as

115

also within itens 63 to 66 of List | and in so far as it is
a necessary incident’ of the power under Item66 it nust be
deened to be excluded fromltem 11 of List M.

If a legislation inposing a regional 1anguage or Hindi as
the exclusive nmediumof instruction is likely to result in
| owering of standards, it nust necessarily fall within Item
66 of List | and be excluded to that extent fromltemIl of
List 1.

Per Subba Rao, J.-Under what entry a legislation falls nust
be deci ded by the scope and effect of the |egislation and by
its pith and substance. Case-law has laid down various
tests to get at the core of the legislation but no case has
yet held that even if the pith and substance of a
legislation falls wthin one entry, it is liable to be
struck down on the ground that it may possibly  come into
conflict wth another by a co-ordinate |egislature under
another entry. |If the inpact of a State law on a Centra

subject has the effect of wiping out or —abridging the
Central field, then the State law may be held to be a
col our abl e exerci se of power and that in pith and substance
it falls not wunder the State entry but wunder -~ the ~Union
entry. The case-law does not, however, recognise an
i ndependent principle of direct inpact outside the doctrine
of pith and substance.

Praful la Kumar v. Bank of Commerce, Khulna, A l.R 1947 P.C.

60, . State of Bonbay v. F. N Balsara, [1951] S.C.R / 682,

A. S. Krishna v. State of Madras, [1957] S.C. -R 399, Union
Colliery Co. of British Colunmbia Ltd. v. Bryden [1899] A.C

580, Bank of Toronto v. Lanbe, [1882] 12 A C. 575 and
Attorney General for Alberta v. Attorney CGeneral for Canada,

[1939] A.C. 117, discussed.

The wel |l -settled rules of interpretation are that the w dest
anpl i tude should be given to the | anguage of the Entries and
when they overlap this Court should reconcile and harnonise
them So construed, it was clear that mediumof instruction
was included in Entry 11 of List Il and not in Entry 66 of
List | which relates to "co-ordination" and "determ nation
of standards". The State |egislature could, therefore, make
a law enpowering the University to prescribe a regiona

| anguage as the exclusive nmedium of instruction. The
Gujarat University Act was thus within Entry Il and did not
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affect the Union Entry which does not necessarily involve a
particul ar medi um of instruction

Calcutta Gas Co. v. The State of West Bengal [1962] Supp. 3
S C R | applied,
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VWen an act confers a power on a corporation such as the
University, it inpliedly grarnts the power of doing all acts
which are essentially accessary for exercising a that power.
The provisions of the Act | eave no manner of doubt that the
University had the inplied power to prescribe for the
pur poses of higher education a nunber of medi a or
instructions or even a sole and exclusive nedium That
power is inmplicit incl. (1) of s.4 and the other clauses
t her eof . Clause (27) did not curtail that power but
conferred an additional power, to pronote the study of
GQujarati or Hndi and the use of them as medium of
i nstruction and ~examnation;- the proviso to it al so
corresponds wi th the schene.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Givil Appeals Nos. 234 and 262
of 1962.
Appeal s fromthe judgnent and order dated January 24, 1962,
of the Gujarat High Court in, Special Cvil Application No.
624 of 1961.
J. C Bhatt, H K. Thakore and V. J. Merchand, for the
appel lants (in C A No. 234/62) and respondents nos. 2 and 3
(in CA No. 262/62).

N. A Pal khivala, C T. Daru, J. B. Dadachanji, O. C Mathur
and Ravinder Narain, for the respondent No. 1 (in both the
appeal s.)

M C. Setalvad, Attorney-General of India J. M Thakor e
Advocat e- General for the State of Gujarat, M G Doshit and
R H Dhebar, for the respondent No. 3 (in C. A No.  234/62)
and the appellant (in C. A No. 262 of 1962).

I. M Nanavati and 0. Qopal akri shna, for the intervener (in
C. A No. 234/62).

Frank Anthony, Charanjit Talwar, P. O Agarwala,” J. B
Dadachanji, O C. Mthur and Ravi nder Narain, for 1ntervener
No. 2 (in both the
appeal s).

1962. Septenber 21. The judgnent of Sinha, C. J., | mam
Wanchoo, Shah and Ayyangar, JJ., was delivered by Shah, J.,
Subba Rao, J. delivered a separate judgnent.
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SHAH J.-Shrikant son of Shri Krishna Madhol kar. appeared for
the Secondary School Certificate examnation held by the
State of Bombay in March, 1960, and was decl ared successful .
He took instruction in the various subjects prescribed for
t he exani nation through the nedium of Marathi (which'is his
not her -t ongue) and answered the questions at the exanination
also in the nmediumof Marathi. Shrikant joined the St
Xavier's College affiliated to the University of Gujarat, in
the First Year Arts class and was admitted in the section in
which instructions were inparted through the nedium of
English. After successfully conpleting the First Year Arts
course in March, 1961, Shrikant applied for adm ssion to the
classes preparing for the Internmediate Arts exam nation of
the University through the nedium of English. The Principa
of the College inforned Shrikant that in view of the
provisions of the Gujarat University Act, 1949, and the
Statutes 207, 208 and 209 franed by the Senate of the Uni-
versity, as amended in 1961 he could not wthout the
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sanction of the University permt himto attend classes in
which instructions were inparted through the nedium of
Engl i sh. Shri Krishna, father of Shrikant then noved the
Vi ce- Chancellor of the University for sanction to permt
Shrikant to attend the "English nediumclasses” in the St
Xavier’s College. The Registrar of the University declined
to grant the request, but by another letter Shrikant was
“allowed to keep English as a medium of exam nation" but
not for instruction
A petition was then filed by Shri Krishna Madhol kar on
behal f of hinmself and his mnor son Shrikant in the High
Court of C@ujarat for a wit or order in the nature of
Mandanus or other wit, direction or order requiring the
University of Qujarat to treat ss. 4(27), 18 (i) (xiv) and
38A of the Gujarat University Act, 1949, and Statutes 207,
208 and 209 as void and inoperative and to forbear from
acting
118
upon or enforcing those provisions and requiring the Vice-
Chancellor ~to treat the letters or circulars issued by him
in connection with the nediumof instruction as illegal and
to forbear from acting upon or enforcing the sane, and al so
requiring the University to forbear fromobjecting to or
from prohibiting the adm ssion of Shrikant to "the English
medium Arts class,” ~and requiring the Principal of the
College to admt Shrikant to the "English nedium Inter-
mediate Arts class” on the footing that the inpugned
provisions of the Act, Statutes and letters ‘and circulars
were void and i noperati ve.
The High Court of Cujarat by order dated January 24, 1962,
issued the wits prayed for. ~The University and the State
of Qujarat have separately appealed to this Court wth
certificates of fitness granted by the H gh Court.
The judgnent of the High Court  proceeded upon | diverse
grounds which are sunmarised in their judgment as follows
(1) Statutes 207 and 209 in so far as they
seek to lay down and inpose Gujarati and/or
Hi ndi in Devanagri script as nedia of ins-
truction and examination in institutions other
than those maintained by the University are
unaut hori sed and therefore null andvoid, for
neither s. 4(27) nor any other  provision of
the Act enpowers the University to lay down
Gujarati or Hndi as a mediumof instruction
and exami nation in such institutions or to
forbid the wuse of English as a nmedium of
instruction and exam nation for and in such
institutions;
(2) In any event, the University has the
power only to lay down Gujrati or Hi ndi as one
of the medium of instruction and exam nation
and not as the only nedium of instruction
119
and examination to the exclusion of other
| anguages;
(3) The proviso tocl. 27 of s. 4 of the
Gujarat University Act as anended by Act 4 of
1961 constitutes an encroachnent on the field
of Entry 66 of List | of the Seventh Schedul e
to the Constitution and is therefore beyond
the legislative conpetence of the State and
the Statutes 207 and 209 made thereunder are
null and void ; and
(4) Bven if on a true construction of s. 4(27)
and ot her provisions of the Act the University




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 36

is authorised to prescribe a particul ar
| anguage or |anguages as nediumor nedia of
instruction and examnation for affiliated
coll eges and to prohibit the use of English as
a medium of instruction and examination in
affiliated col | eges, the provi si ons
aut horising the inposition of exclusive nedia
and the Statutes and circulars issued in
pursuance thereof are void and infringing
Articles 29 (1) and 30 (1) of t he
Consti tution.
W have declined to hear argunents about the alleged
i nfringenment of fundanental rights under Articles 29 (1)and
30 (1) by the Act assum ng as it authorises inposition of
Gujarati or Hindi as an exclusive nmedium of instruction,
for, in our view, the petition suffers froma singular |ack
of pleading in support of that case, and even the St
Xavier’ s Coll ege authorities who had at one stage adopted a
noncont enti ous attitude but |ater supported the case of the
petitioner, didnot choose to place evidence on the record
which would * justify the Court- in entering upon an
investigation of this plea of far reaching .inportance.
Mani festly, the decision of the question whether such
legislation infringes Arts. 29 (1) and 30(1) depends upon
proof of several facts such as existence of a distinct
| anguage, script or culture of a
120
section of citizens for whom the “St. Xavier's College
caters or the existence of a mnority based on religion or
| anguage having been by the enactnment of the i mpugned
| egislation obstructed or likely to be obstructed in the
exerci se of its rights to establish and adm ni ster
educational institutions of its choice. We, therefore,
express no opi nion on the question whether the provisions of
the Act and the Statutes and circulars issued infringe any
fundanmental rights of any section of «citizens or any
mnority religious or linguistic. W nust, however, nmke it
clear that we refuse to decide the question not because the
petitioner had no right to maintain the petition under Art.
226 of the Constitution as contended by the University. and
the State of CGujarat, but because of the paucity of pleading
and evi dence on the record.
Two substantial questions survive for determ nation-(1)
whet her under the Gujarat University Act, 1949, it is open
to the University to prescribe Gujarati or H ndi or both as
an excl usive nmediumor nedia of instruction and examn nation
in the affiliated colleges, and (2) whether Ilegislation
authorising the University to inpose such nedia would
infringe Entry 66 of List I, Seventh Schedule to the
Constitution.
St. Xavier's College was affiliated to the University of
Bonbay wunder Bombay Act 4 of 1928. The Legislature of the
Provi nce of Bonbay enacted the Gujarat University Act, 1949,
to establish and incorporate a teaching and affiliating
University "as a neasure of decentralization and re-
organi sation" of University education in the province. By
s. 5(3) of the Act, fromthe prescribed date all educationa
institutions admtted to the privileges of the University of
Bonbay and situate within the University area of Cujarat
were deemed to be adnmitted to the privileges of the
University of Gujarat. Section 3 incorporated by the
University with perpetual succession and a comon seal
Section 4 of the Act enacted a provision which is not
normal ly found in simlar Acts constituting
121
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Uni versities. By that. section various powers of the
Uni versity were enuner at ed. These powers wer e nade
exerci sabl e by diverse authorities of the University set out
in s. 15. We are concerned in these appeals wth the
Senate, the Syndicate and the Academ c Council. Sonme of the
powers conferred by S. 4 were nade exercisable by s. 18 by
the Senate. The Senate was by that section authorised,

subject to conditions as may be prescribed by or under the
provi sions of the Act, to exercise the powers and to perform
the duties as set out in sub-s. (1). By s. 20 certain
powers of the University were mnade exercisable by the
Syndi cate, and by s. 22, the Academ c Council was invested
with the control and general regulation of, and was nade
responsi ble for, the maintenance of standards of teaching
and examinations of the University and was authorised to
exercise certain powers of the University. The powers and
the duties of the Senate are to be exercised and performed
by the promulgation of Statutes, of the Syndicate by
Ordi nances and of the Acadeni ¢ Council by Regul ations. In
1954, the ~CQujarat University franmed certain Regulations
dealing wth the media of instruction. They are Statutes
207, 208 and 209. Statute 207 provided
(1) «ujarati-shall be medium of Instruction
and Exam nati on.
(2) /Notwithstanding anything in clause (1)
above’ /English shall continue to be the nedium
of ‘instruction and exam nation for a period
not exceeding ten years fromthe date on which
section 3 of the Cujarat University Act cones
into force, except as prescribed fromtinme to
time by Statutes.
(3) Notwithstanding anything in clause (1)
above.- it is hereby provided that. non--
Gujarati students and teachers will save the
option, the former for their exam nation and
the latter for their teaching work, 'to wuse
Hi ndi as thermedium (if they so desire.
122
The Syndicate wll regulate this by ‘making
suitabl e Ordinances in this behalf, if, as and
when necessary.
(4) Notwithstanding anything in (1), (2),
(3) .above, the nmedium of exanm nation and
instruction for nmodern Indian Languages and
English may be the respective | anguages.
Statute 208 provided that the medium of ‘instruction and
examnation in all subjects fromJune, 1955, in First Year
Arts, First Year Science and First Year Conmerce in.  al
subj ects and from June, 1956, in Inter Arts’ Inter Science,
Inter Comrerce and First Year Science (Agri.) shall cease to
be English and shall be as laid down in Statute- 207(1).
This Statute further provided that a student or a teacher
who feels that he cannot "use CGujarati or Hindi tolerably
well” would be permitted the use of English in exam nation
and instruction respectively up to Novenber, 1960, (which
according to the academ c year woul d nean June, 1961) in one
or nore subjects. Statute 209 is to the same effect
enunerating therein the permitted use of English for the
B.A., B.Sc., and-other exami nations. After the constitution
of a separate State of’ Cujarat, Act 4 of 1961 was enacted
by the Gujarat State Legislature. By that Act the proviso
to s. 4(27) was anended so as to extend the use of English
as the medium of instruction beyond the period originally
contenpl ated and s. 38A which inposed an obligation upon al
affiliated colleges and recognised institutions to conply
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with the provisions relating to the nmedia of instruction was
enacted. It was provided by s. 38A(2) that if an affiliated
col l ege or recognised institution contravenes the provisions
of the Act, Rules, Odinances & Regulations in respect of
medi a of instruction the rights conferred on such
institution or college shall stand withdrawn fromthe date
of the contravention and that the college or institution

shal | cease to be affiliated college or recogni sed
institution
123

for the purpose of the Act. The Senate of the University
thereafter anended Statutes 207 and 209. Material part of
Statute 207 as amended is as follows :-
(1) CGuj arati shal | be the medi um  of
i nstruction and exam nation:
Not wi t hst andi'ng ‘anyt hi ng contained in subitem
(1) ~above, Hndi wll be permtted as an
alternative nediumof instruction and exam na-
tion in the following faculties :
(i) Faculty of Medi ci ne,
(ii) Faculty of ~Technol ogy including En-
gi neering, and
(iii) Faculty of Law ; and
(iv) /in all faculties " for post - gr aduat e
studies ;
(2)  Notwithstanding anything contained in
cl ause (1) above, English may continue to. be
the nmedi um of instruction and exanmination for
such ‘period and in respect of such subjects
and courses of studies as may, from tinme to
time, be prescribed by the Statutes under sec.
4(27) of the Gujarat University Act  for the
time being in force
(3) Notwithstanding  anything contained in
clause (1) above, it is hereby provided that
students and teachers, whose nother-tongue 1is

not GQujarati wll have the option, the forner
for their examnation and the |atter for their
instruction to use Hndi as the nedium, if

they so desire.
(4) Notw thstanding anything contained i'n
clauses (1) & (3) above, it is hereby provided

t hat the affiliated Colleges, recogni sed
Institutions and University Departnents, — as
the case may be, will have the option to

124

use, for one or nore subjects, Hndi as a medium of

i nstruction and exam nation for students whose not her -

tongue is not Qujarati.

(5) Notwithstanding anything in clauses (1), (2), (3) and
(4) above, the nedium of exam nation and instruction for
nodem Indian |anguages and English may be the respective

| anguages.

Statute 209 as anmended provides that the medium - of
i nstruction and examination in all subjects in t he
exam nations enunerated therein shall cease to be English
and shall be as laid down in Statute 207 as amended wth

effect from the vyears nentioned against the respective

exani nati ons.
The Registrar of the University thereafter
issued a Crcular on June 22, 1961, addressed
to Principals of Affiliated Colleges stating
that the Vice-Chancellor in exercise of the
powers vested in himunder s. 11(4)(a) of the
Act was pleased to direct that-
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(i) Only those students who have done their
Secondary education through the medium of
English and who have further continued their
studies in First Year (Pre-University) Arts
Class in the year 1960-61 through English,
shall be permtted to continue to use English
as the nmediumof their examnation in the
Internmediate Arts Class for one year i.e. in
the year 1961-62, and

(ii) The Colleges be pernmtted to make

arrangenent s for giving i nstructions to
students nentioned in (i) above through the
medium of English for only one year i.e.
during the acadenic year 1961-62, and

(iii) That the Principals shall satisfy

t henselves t hat only such students as

mentioned in (i)
125

above are permtted to avail thenselves of the

concessi on nentioned therein.
Shri kant —had not appeared at the S.S.C. Exanination in the
medi um of English and under the first clause of the circular
he could not be permitted by the Principal of the St
Xavier's College to continue to use English as the medi um of
instruction in the/Internmediate Arts class: if the Principa
permtted Shrikant to do so the Coll ege woul'd be exposed to
the penalties prescribed by s. 38A.
The petitioner chall enged the authority of the University to
i npose Q@ujarati or Hndi as the exclusive nedium of
instruction wunder the powers conferred by the Cujarat
University Act, 1949, as anended by Act 4 of  1961. The
University contended that authority in that behalf was
expressly conferred under diverse clauses of s. 4, and it
being the duty of’ the Senate to exercise that power ' under
s. 18(XIV), Statutes 207 and 209 were lawfully promnul gated.
In any event, it was submtted that the University being a
Corporation invested with control ‘over higher education for
the area in which it functions such a power nust be deened
to be necessarily inplied.
I n considering whether power to inpose Qujarati or H ndi or
both as exclusive nedium or nmedia of instruction i's
conferred upon the University by the Gujarat University Act,
1949, clauses (1), (2), (7), (8), (10), (14), (27), and (28)
of s. 4 only need be considered. By «cl. (1) power  is
conferred upon the University "to provide for instruction
teaching and training in such branches of learning and
courses of study' as it may think fit to nake provision for
research and di ssem nati on of know edge". W do not, having
regard to the phraseology used by the Legislature, ~agree
with the Hi gh Court that this power is restricted in its
exercise to institutions set up by the University-and does
not extend to affiliated colleges. The |anguage used in the
cl ause does not warrant this restriction. But we agree with
the Hi gh Court that

126

the power conferred by cl. (1) does not relate prinmarily to
the nedium of instruction but to the syllabi in diverse
branches of learning and courses of study. The cl ause

confers authority wupon the University to direct t hat
instruction, teaching and training be inparted in different
branches of |earning and courses of study as the University
thinks fit, but not to prescribe an exclusive nedium in
whi ch instruction in the branches of |earning and courses of
study is to be inparted. Cause (2) which authorises the
Uni versity "to make such provision as woul d enabl e
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affiliated coll eges and recogni sed institutions to undertake
speci alisation of studies", has no direct bearing on the
subj ect of an exclusive nediumof instruction. Nor does cl
(7) which enables the University "to lay down the courses of
i nstruction f or various exam nations" aut hori se t he
Uni versity to prescribe an exclusive medium of instruction
Clause (8) which confers power "to guide the teaching in
coll eges or recognised institutions" has no bearing on the
power to prescribe an exclusive nmedium Power to designate
branches of learning, or courses of study in which
instruction is to be inmparted, or power to take steps to
facilitate specialized studies, or to guide teaching in
institutions affiliated to or recognised by the University
undoubtedly includes the power to indicate the nedium
through which instructions were at the date of the Act
normal ly inparted, but that power by itself does not
include, in the absence of a provision express or by clear
i mpl i cation, power ~to conpel " instruction through an
excl usive medium C ause (10) provides that the University
shall have the power "to hold exanm nations and confer
degrees, titles, diploms and other acadenic distinctions on
persons who =(a) have, pursued approved courses of study in
the University or in-an affiliated college unless exenpted
therefrom in the manner prescribed by the St at ut es,
Ordi nances and Regul ations and have passed the exam nation
prescribed by the /University, or (b) have carried on
research under conditions prescribed by the O dinances
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and Regul ations". Counsel for the University contended that
by «cl. 10(a), the University had the authority to approve
courses of study in the nanner prescribed by the Statutes,
Ordi nances and Regul ati ons and as power was given by s. 18
(XIV) to the Senate to frame Statutes -providing  either
Guj arati or Hndi or both. as nmedium or medi a of
instruction, the power of the University to inmpose an
exclusive nmediumof its choice was expressly entrusted to
the Uni versity. But the argunent proceeded upon an
i ncorrect reading of the section.. The provision does not by
itself enmpower the University to prescribe the use of any
exclusive nedium of instruction and examnation. The
University is thereby authorised to confer degrees or
academ c di stinctions upon persons who have pursued approved
courses of study and have passed the exam nation prescribed
by the University. Power is also reserved to the University
to confer degrees or academ ¢ distinctions upon persons who
have not pursued the courses prescribed by the University if
exenption in that behalf is prescribed by the  Statutes,
Ordi nances or Regul ations. The expression "in the manner”
prescribed by the Statute, Ordinance or Regulation has no
reference to the class of persons who have pursued approved
courses of study in the University or in an affiliated
college, but qualifies the expression "unless exenpted
t her ef ront i medi ately preceding. By the clause t he
University is authorised to confer degrees, diplomas  or
di stinctions not only upon persons who have pursued the
courses of instruction prescribed and have passed the
qual i fying exam nation but upon other persons as well who
have not pursued the courses of instruction but have passed
the prescribed examination, if exenption in behalf is given

by the Statutes. Odinances or Regulations. The power
under sub-cl. (a) of cl. (10) does not carry with it the
power to inpose an exclusive nediumsuch as GQujarati or
Hi ndi . By cl. (14) power anpbng others to take neasures to

ensure that proper standards of instructions, teaching or
training are maintained in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 36

128
the affiliated colleges and recognised institutions is
granted, and cl.(15) invests the University with power to
control and co-ordinate the activities of, and gi ve
financial aid to affiliated colleges and recognised ins-
titutions, but not the power to provide for an exclusive
medium as claimed by the University. The Legislature in
cl.(27) has dealt with the subject of nediumof instructions
and the other clauses on which reliance is placed do not
expressly deal with that topic. It would be difficult then
to hold that the Legislature while providing in cl.(27)
about the medium of instruction was also dealing indirectly
with the subject of prescribing an exclusive nedium of
i nstructi on, when it nade provi si ons rel ating to
i nstruction, t eachi ng and training in educati ona
institutions or for enabling those institutions to undertake
specialized studies- or giving guidance in teaching in
col | eges, or for providing for degrees or academ c
di stinctions or for taking nmeasures ensuring proper standard
of instructions,  teaching or training or the conduct of
activities.
Clause (27), before it was amended, by Act 1V of 1961, ran
as follows : -
"to pronote the devel opment of the study of
Gujaratiand H ndi in Devnagari script and the
use of G@ujarati or Hindi “in Devnagari script
or both as a nmedi um of instruction and exam -
nation;
Provi ded that English may continue to be the
medi um of i nstruction and examnation in such
subj ects and for such period not exceeding ten
years fromthe date on which section 3 cones
into force as my from time to tinme be
prescribed by the Statutes.™
By the first paragraph of cl.(27) power is conferred to
promote the devel opment and use of Gujarati or Hindi or both
as a nedium of instruction. That clause is not/ in its
expression, granmatically accurate. It
129
should, if it had been drafted in strict accordance with the
rules of grammar, have stated that the University was
i nvested with power to pronote the use of Gujarati or Hind
or both as a nmediumor nedia of instruction and exam nation
The use of the expression "pronote" suggests that power was
confer-red wupon the University to encourage the study of
Gujarati and H ndi and their use as nedia of instruction and
examnation: it does not inply that power was  given to
provi de for exclusive use of Gujarati or Hi ndi or both as a
medium or nedia of instruction and exam nation and /that
inference is strengthened by the indefinite article "'a"
before the expression "mediumof instruction". The use of
the expression "a nediumof instruction" clearly suggests
that @ujarati or H ndi was to be one of several media of
instruction, and steps were to be taken to encourage the
devel opnent of Gujarati and Hindi and their use as nedia  of
instruction and exami nation. Fromthe use of the expression
"pronote" read in the context of the indefinite article "a"
it is abundantly clear that power to inpose GCujarati or
Hi ndi as the medium of instruction and examnation to the
excl usion of other nmedia was not entrusted to the

Uni versity. It may be noticed that iif the expression
"“*pronmote the wuse of Qujarati or Hndi as a nmedium of
instruction and exam nation" was intended to nean "'to
pronote the exclusive use of Hindi or Gujarati”, a simlar

interpretation would have to be put on the wuse of the
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expr essi on to pronote the devel oprent of CQujarati and

Hindi", thereby ascribing to the Legislature an intention
that no other |anguages beside CGujarati and Hindi were to be
devel oped. Use in the proviso of the definite article
"“"the" in relation to English as medium of instruction

further supports this view \Wen the Legislature enacted
that English was to continue as the nedium of instruction
and examination in certain subjects it merely provided for
conti nuance of an existing and accepted excl usive medi um of
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i nstructi on. It is common ground, that in the University
of Bonbay the exclusive nediumof instruction was English,
in the various affiliated colleges in the region or area
over which the Gujarat University acquired authority. By
the proviso to cl.(27) of s.4 in the subjects to be
prescri bed under the proviso the nediumof instruction was
to continue to remain English. By the operative part of
cl.(27) therefore the Legislature provided that use of
Gujarati /or ~Hindi~ or both ~as a nedium or nedia of
instruction” was to be pronoted thereby indicating that
Gujarati ~or’ ~Hndi or both was or were not to be the
exclusive mediumor media but to be adopted in addition to
the accepted nmedium viz.~ English, for instruction and
exam nati on, whereas under the proviso in respect of the
subj ects prescribed, English was to be the only nmedium for
the periods specified. Cause (28) which confers authority
upon University ' "to do all acts and things whet her
incidental to the 'powers aforesaid or not as nmay be
requisite in order to further the objects of the University
and generally to cultivate and pronpote arts, science and
ot her branches of learning and culture" confers additiona

powers whi ch though not necessarily incidental to the powers
already conferred by cls. (1) and (27) were intended ' to be
exercised to further the object of the University. 'But if
the object of the University as indicated by cl.(27) was not
to authorise the inposition of Gujarati or H ndi or both, as
an exclusive nedium or nmediait would be straining the
| anguage of «cl.(28) to interpret it as exhibiting an
intention to confer wupon the University by using the
somewhat indefinite expression "requisite -in order to
further the objects" power to provide for such an - exclusive
medi um

Reliance was al so placed upon s.18(1)(xiv) by counsel for
the University in support of the contention that the Senate
was bound to nake provision relating to the use of Gujarati
or Hndi in Devanagri script

131

or both as a nmediumof instruction and examnation. It is
true that s.18(1) deals with powers and duties of the
Senat e. Phraseol ogy used in the diverse clauses is /Prima

facie not susceptible of the neaning that each clause
authorises the Senate to exercise the powers of the
University and inposes also a concomtant duty.Assum ng,
however, that the power conferred upon the Senat e al so
carries with it a duty to exercise the power, we do not
think that the exercise of power or perfornance of duty
relating to the use of Gujarati or Hindi or both as a nedium
or media of instruction and exani nation postulates a duty to
make exclusive wuse of Qujarati or H ndi or both for that
pur pose. The wuse of the indefinite article ""a* even in
this clause clearly indicates that Gujarati or H ndi or both
were to be selected out of several nmedia of instruction and
exam nati on and not the sole medium No other clause of ss.
18, 20 and 22 relating to the powers and duties of the
Senate, the Syndicate and the Acadenm c Council was relied
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upon and we are wunable to find any which invests the
University or its organs, such as the Senate, the Syndicate
or the Academ ¢ Council with power to i npose Gujarati or
H ndi as an excl usive medi um of instruction’
A corporation has ordinarily an inplied power to carry out
its objects; power to indicate a nmediumof instruction in
affiliated or constituent colleges may therefore be deened
to be vested in a University but the power to indicate a
medi um of instruction does not carry with it, in the absence
of an express provision, power to inpose upon the affiliated
institutions an exclusive nedium of instruction.
Rel i ance was placed by counsel for the University upon a
letter dated August 7, 1949, (which is reproduced in the
Uni versity Conmission’s report), addressed by the Governnent
of India to various Universities and Provincial Governnents.
It was recited in the letter that the Government of India
132
were of the opinion that in the interest of
nat i onal educati on it was hoped t hat
Universities and Provincial Governments wll
take early steps towards the inplenentation of
certain reconendations viz :-

"Item | .-The Government of India requests the
Uni versity and Provincial Governments to take
steps to:-

(a) replace English as the nmedium of ins-
truction at the University stage, by gradua
stage during next five years and

(b) adopt in its-place the |language of the
State or Province or region as the nedium of
i nstruction and-exam nation

I[temIl.-Universities are requested to
(1) provide for a conpulsory test in the
Federal |anguage during the first degree

course of the University without prejudice to
the results of the Degree Exam nation and

(ii) provide facilities for the teaching of
the Federal |anguage to all students who wi sh
to take it up as optional subject.”

ltemlIIl.- X X X X X X
ltemIV and V- X X X X X X
ltemVI. - X X X X X X
ltem VII. X X X X X X

The CGovernnent of India nay have in the year 1948 i nt ended
that English should be replaced in gradual stages as the
medi um of instruction by the |anguage of the State or the
Province, or region, but that will not be ~a ground for
interpreting the provisions of the Act in a manner contrary
to the intention
133

of the Legislature plainly expressed. This recommendation
of the Governnent of India has been ignored if not by all

by a large majority of Universities. It is also true  that
in the Statement of Objects and Reasons of the Cujarat
University Act, it was stated................ As recomended

by the Conmittee, it is proposed to enmpower the University
to adopt Gujarati or the national |anguage as the nedium of
instruction except that for the first ten years English nay
be all owed as the nedium of instruction in subjects in which
this medium is considered necessary". But i f the
Legislature has nmde no provision in that behalf a nere
proposal by the Government, which is incorporated in the
Statement of bjects and Reasons will not justify the Court
in assunming that the proposal was carried out. St at enent s
of (bjects and Reasons of a Statute may and do often furnish
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val uable historical material in ascertaining the reasons
which induced the Legislature to enact a Statute, but in
i nterpreting the Statute they nust be i ghor ed. We
accordingly agree with the H gh Court that power to inpose
Gujarati or Hondi or both as an exclusive nedium or nmedia
has not been conferred under cl. (27) or any other clauses
of s. 4.
The proviso to cl. (27) was anmended by Act 4 of 1961 and the
foll owi ng provi so was substituted : -
"Provided that English nay continue to be the
medi um
(i) of instruction and exam nation for such
period as nay fromtinme to time be prescribed
by the Statutes until the end of May 1966 in
respect of. such subjects. and courses of
study as may be so prescribed.
(11) -~ of instruction and exam nation for such
period as may fromtine to time be prescribed
by the Statutes until
134
the end of  May 1968 in respect of post-
graduate instruction., teaching and training
in subj ect s conprised in Facul ties of
Agricul ture and Technol ogy i ncl udi ng
Engi neering and until the end of May 1969 in
respect’ of post-graduate i'nstruction, teaching
and training in the subjects conprised in the
Facul'ty of Medicine, and
(iii) of exam nation at t wo successi ve
exam nations in any subjects held next after
the period prescribed under clause (i) or as
the case may be, the period prescribed under
clause (ii) in respect of those candi dates who
during such period have failed to appear in or
pass the respective examnation held wth
English as the medium of exam nation in the
sanme subjects :
Provided further that nothing in thi's clause
shal | effect the use of English as the nedium
of instruction and exam nation-in respect of
English as a subject.”
It is comon ground before us that if —power to inpose
Gujarati or H ndi as an exclusive nediumis not conferred by
the operative part of cl. (27.) there is nothing in the
provi so which i ndependently conferred such a power upon the
Uni versity. The proviso nerely extends the use of ~ English
as the nedium of instruction in certain branches beyond the
period of ten years originally prescribed. The proviso. has
however sone bearing on the interpretation of cl. (27) : in
the second proviso the distinction between the definite
article "t he"precedi ng "' medi um  of i nstruction and
examnation" in so far as it relates to English is further
accent uat ed. The second proviso savs-" Provided further
that nothing in this clause shall affect the use of English
as the nedi um of

135

instruction and exanmnation in respect of English as a
subject”. Wen the Legislature intended to provide English
as the sole nmediumof instruction, definite . article the

was used while in other cases indefinite article a was used
denoting thereby that the nediumwould be One out of
several . Therefore, neither under the Act as originally
franmed nor under the Act as anmended by Act 4 of 1961 was
there any power conferred on the University to inpose
Gujarati or Hndi or both as exclusive mediumor nedia of
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instruction and examnation and if no such power was
conferred upon the University, the Senate could not exercise
such a power. The Senate is a body acting on behalf of the
University and its powers to enact Statutes nust lie wthin
the contour of the powers of the University conferred by the
Act .

On the view we have expressed, consideration of the question
whether the State Governnent is conpetent to enact |aws
i mposing Gujarati or Hindi or both as an exclusive nedi um or
media of instruction in the Universities, my appear
academ c, But we have thought it necessary to consider the
guesti on because the H gh Court has declared certain provi-
sions of Act 4 of 1961 relating to nediumof instruction as
ultra vires the State Legislature and on the question which
was argued at considerable | ength we were invited by counse
for the appellants to express our view for their guidance in
any future |egislation which may be undert aken.

Power of  the Bombay Provincial Legislature to enact the
Guj arat University Act was derived fromEntry No. 17 of the
Government ~of India Act, 1935, List 11 of the Seventh
Schedul e-"Educati on including Universities other than those

specified in paragraph 13 of List I". In List | item 13
were included the Benaras Hi ndu University and the Aligarh
Muslim  University. Therefore, except. to the ext ent
expressly limted by item 17 of List Il read with item 13 of
List I, a Provincial /Legislature was invested with
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pl enary power to enact |egislation inrespect of all matters
pertaining to education including education at. University
| evel . The expression " education is of wide inport and
includes all nmatters relating to inparting and- controlling
education; it may therefore have been open to the Provincia

Legislature to enact legislation prescribing either a
federal or a regional |anguage as an exclusive medium for
subjects selected by the University. ~If by s. 4 (27) the
power to select the federal or regional |anguage as an
exclusive nmediumof instruction had been entrusted’ by the
Legi slature to the University, the validity of the  inpugned
statutes 207, 208 and 209 could not be open to question

But the Legislature did not entrust. any -power “to the
University to select Gujarati or Hndi as an- exclusive
medi um of instruction under s. 4 (27). By the Constitution
a vital change has been made in the pattern of distribution
of legislative powers relating to education between the
Union Parlianent and the State Legislatures. By itemMNo. 1
1 of List Il of the Seventh Schedule to the Constitution

the State Legislature has power to legislate in respect of
"’ education including Universities subject to the provisions
of itens 63, 64, 65 and 66 of List | and 25 of List ~III".
I[tem No. 63 of List | replaces with nodification item No. 13
of List | to the Seventh Schedule of the Governnent-of India
Act, 1935. Power to enact legislation with respect to the
institutions known at the comrencenent of the Constitution
as the Benaras Hi ndu University, the Aligarh Mslim Uni-
versity and the Delhi University and other institutions
declared by Parlianent by laws to be an institution of
nati onal inportance is thereby granted exclusively to
Par | i ament . Item 64 invests the Parlianent with power to
legislate in respect of "'institutions for scientific or
technical education financed by the Governnment of India
wholly or in part and declared by Parliament, by law, to be
institutions of national inportance". Item65 vests in the
Parliament power to legislate for "Union agencies and
institutions

137
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for (a) professional, vocational or technical training,
including the training of police officers; or (b) the
pronmoti on of special studies or research; or (c) scientific
or technical assistance in the investigation or detection of
crime". By item 66 power is entrusted to Parlianent to
| egislate on "co-ordination and determ nation of standards
in institutions for higher education or research and
scientific and technical institutions". Item 25 of the
Concurrent List confers power upon the Union Parlianent and
the State Legislatures to enact legislation with respect to
"vocational and technical training of |abour". It is
mani fest that the extensive power vested in the Provincia
Legislature to legislate with respect to higher, scientific
and technical education and vocational and techni ca
training of [|abour, under the Government of India Act is
under the Constitution controlled by the five itens in List
| and List 11l mentionedin item11 of List Il. Item63 to
66 of List | are carved out of the subject of education and
in respect of these itens the power to legislate is vested
exclusively in the Parlianent. Use of the expression
"subject ~to" initem1l1l of List Il of the Seventh Schedule
clearly indicates that legislation in respect of excluded
matters cannot be undertaken by the State Legislatures. In
Hi ngi r- Rampur Coal ~ Conpany v. State of - Orissa (1), this
Court in considering the inport of the expression "subject

to" used in an entry /in List Il, inrelation to an entry in
List | observed that to the extent of the restriction
i mposed by the use of the expression ""subject to" in an
entry in List Il, the power is taken away from the State

Legi sl ature. Power of the State to |egislate in respect of
education including Universities nust to the extent to which
it is entrusted to the Union Parlianment, whether such power
is exercised or not, be deened to be restricted. If a
subj ect of legislation is covered by itens 63 to 66 even if
it otherwise falls within the larger field of "education
including Universities" power to |egislate on that & subject
must

(1) [1961] 2 S.C.R 537.
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lie with the Parliament. The plea raised by counsel for the
University and for the State of Gujarat that legislation
prescribing the mediumor nedia in which instruction should
be inmparted in institutions of higher education and in other
institutions always falls within item 11 of List Il has no
force. If it be assuned fromthe terns of item11l of  List
Il that power to legislate in respect of nmedium of
instruction falls only within the conmpetence of the State
Legi sl ature and never in the excluded field, even in respect
of institutions mentioned initems 63 to 65, power to
legislate on nedium of instruction would rest with the
State, whereas legislation in other respects for < excluded
subjects would fall wthin the conpetence of the @ Union
Par | i ament . Such an interpretation would lead to the
somewhat startling result that even in respect of national
institutions or Universities of national inmportance, power
to legislate on the nmedi umof instruction would vest in the
Legislature of the States within which they Are situate

even though the State Legislature woul d have no other power
in respect of those institutions. Item11 of List |1l and
item 66 of List | must be harnoniously construed. The two
entries undoubtedly overlap : but to the extent of
over | apping, the power conferred by item66 List | nust
prevail over the power of the State under item 11 of List
. It is manifest that the excluded heads deal primarily
with education in institutions of national or specia
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i nportance and institutions of higher education including
research, sciences, technol ogy and vocational training of
| abour . The power to legislate in respect of primary or
secondary education is exclusively vested in the States by
item No. 11 of List Il, and power to |egislate on nmedium of
i nstruction in institutions of primry or secondary
education nmust therefore rest with the State Legislatures.
Power to legislate in respect of nmediumof instruction is,
however, not a distinct legislative head; it resides wth
the State Legislatures in which the power to legislate on
education. is- vested,
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unless it is taken away by necessary intendnment to the
contrary. Under itens 63 to 65 the power to legislate in
respect of medium of instruction having regard to the width
of those items, must be deened to vest in the Union. Power
to legislate in respect of medium of instruction, in so far
it has a direct bearing and i npact upon the | egislative head
of co-ordination ~and determ nation of’ st andar ds in
instituti'ons of higher education or research and scientific
and technicalinstitutions, nust also be deened by item 66
List I to be vested in the Union.

The State has the power to prescribe ;he syllabi and courses
of study in the institutions naned in Entry 66 (but not
falling within entries 63 to 65) and as anincident thereof
it has the power to indicate the nmediumin which instruction
should be inparted. But the Union  Parlianent has an
overriding | egislative power to ensure that the syllabi and
courses of study prescribed andthe nmedi um sel ected do not
i mpai r standards of education or render the co-ordination of
such standards either —on an Al India or -other basis
i npossible or even difficult. Thus, though the powers of
the Union and of the State are in the Exclusive Lists, a
degree of overlapping is inevitable. It is not possible to
| ay down any general test which would afford a solution for
every question which mght arise onthis head. On the' one
hand, it is certainly withinthe province of the State
Legi slature to prescribe syllabi and courses of study and,
of course, to indicate the mediumor nmedia of instruction

On the other hand, it is also within the power of the Union
to legislate in respect of nedia of instructionso as to
ensure co-ordi nation and determ nati on of standards, that is
to ensure mai ntenance or inprovenent of standards. The fact
that the Union has not legislated, or refrained from
legislating to the full extent of its powers does not .invest
the State with the power to legislate in respect of a matter
assigned by the Constitution to the Union. It ~does not,
however,
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follow that even within the permitted relative fields /'there
m ght not be legislative provisions in enactnents made each
i n pursuance of separate exclusive and distinct powers which
may conflict. Then would arise the question of repugnancy
and paramountcy which my have to be resolved on the
application of the "doctrine of pith and substance" of the
i mpugned enactnent. The validity of the State |egislation
on University education and as regards the education in
technical and scientific institutions not falling wthin
Entry 64 of List | would have to be judged having regard to
whether it inpinges on the field reserved for the Union
under Entry 66. In other words, the wvalidity of State
legislation would depend upon whether it prejudicially
affects co-ordination and determ nation of standards, but
not upon the existence of some definite Union |egislation
directed to achieve that purpose. If there be Union
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| egislation in respect of co-ordination and determ nati on of
standards, that woul d have paranountcy over the State | aw by
virtue of the first part of Art. 254(1) ; even if that power
be not exercised by the Union Parlianent the relevant
legislative entries being in the exclusive lists, a State
[ aw trenching upon the Union field would still be invalid.
Counsel for the University submtted that the power
conferred by itemNo. 66 of List | is nerely a power to co-
ordinate and to deternine standards i. e. it is a power
nerely to evaluate and fix standards of education, because,
the expression "co-ordination" merely means eval uation, and
"determination" neans fixation. Parliament has therefore
power to legislate only for the purpose of evaluation and
fixation of standards in institutions referred to in item
66. In the course of the argunent, however, it was sonewhat
reluctantly admitted that steps to renmpve disparities which
have actually resulted fromthe adoption of a regiona
medi um, and the falling of standards, may be undertaken and
| egi sl ation for equalising standards in
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hi gher education may be enacted by the Union Parlianment. W
are unable to agree wth this contention for severa
reasons. Iltem No. 66 is a legislative head and in
interpreting it, wunless it is expressly or of necessity
found conditioned’ by the words used therein, a narrow or

restricted interpretation wll not ~be put upon, t he
generality of the words. Power to |legislate on a subject
should normally be' held to extend ‘to all ancillary or

subsidiary matters which can fairly and reasonably be said
to be comprehend in that subject. Again there 1is nothing
either initens 66 or elsewhere in the Constitution which
supports the subm ssion that the expression “"co-ordination"
must mean in the context in which it is wused nerely
eval uation, co-ordination in its normal -~ connotation ' neans
harmoni sing or bringing into proper relation in which al
the things coordinated participatein a common pattern of
action. The power to co-ordinate, therefore, is not nerely
power to evaluate, it is a power to harnonise or secure
relationship for concerted action. The power conferred by
item 66 List | is not conditioned by the existence of a
state of energency or unequal standards <calling for the
exerci se of the power.

There is nothing in the entry which indicates that the power
to legislate on co-ordination of standards in institutions
of higher education, does not include the power to |egislate
for preventing the occurrence of or for renoval of
di sparities in standards. This power is not conditioned to
be exercised nerely upon the existence of a condition of
disparity nor is it a power nerely to eval uate standards but
not to take steps to rectify or to prevent disparity. By
express pronouncenent of the Constitution nakers, ‘it is a
power to co-ordinate, and of necessity, inplied therein is
the power to prevent what woul d nake coordination imnmpossible
or difficult. The power is absolute and unconditional, —and
in the absence of any controlling reasons it nust be given
full effect according to its plain and expressed intention
It is true
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that "medium of instruction" is not an item in t he
| egislative |ist. It falls wthin item No. 11 as a
necessary incident of the power to | egislate on education

it also falls withinitems 63 to 66. In so far as it is a
necessary incident of the powers under item66 List | it

must be deemed to be included in that item and therefore
excluded fromitem 11 List Il. How far State Ilegislation
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relating to mediumof instruction in institutions has inpact
upon co-ordi nation of higher education is a matter which is
not susceptible, in the absence of any concrete challenge to
a specific statute, of a categorical answer. Mnifestly, in
imparting instructions in certain subjects, nediummy have
subordinate inportance and little bearing on standards of

education while in certain others its inportance wll be
vital. Normally, in inparting scientific or technica
instructions or in training students for pr of essi ona
courses like law, engineering, nedicine and the i ke

exi stence of adequate text books at a given tine, the
exi stence of journals and other literature, availability of
conpetent instructors and the capacity of students to under-
stand instructions inparted through the nmediumin which it
is inparted are matters whi ch have an inportant bearing on
the effectiveness of instruction and resultant standards
achi eved thereby. 1f adequate text-books are not available
or conpetent instructors in the medium through which
instruction is directed to be inparted, are not avail able or
the students are not able to receive or inbibe instructions
through the nediumin which it is inmparted, standard is nust
of necessity fall, and legislation for co-ordination of
standards in such matters would include |egislation relating
to nmedi um of instruction.

If legislation relating to inmposition of an exclusive nmedi um
of instruction in a regional |anguage or in Hi ndi, having
regard to the absence of textbooks and journals, conpetent
teachers and incapacity of the students to understand the
subjects, is likely to
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result in the |lowering of standards, that 1egislation Wuld,
in our judgnment, necessarily fall within item66 of List |
and woul d be deened to be excluded to that extent from the
anplitude of the power conferred by itemMNo. 11 of list Il

It nust be observed, that these observations have been made
by us on certain abstract considerations which have been
pl aced before us. W have no specific statute the /validity
of which, apart from the one which we wll “presently
mention, is challenged.
Counsel for the State and the University invited us to
express our opinion on the question whether legislation
which the State may undertake with a viewto rectify the
deficiency pointed out by us in interpreting s. 4 (27),
would be wthin the conpetence of the State Legislature.
What shape such legislation may take is for the State to

deci de. We have, however, proceeded sonewhat broadly to
deal with what we conceive is the true effect of item66 in
List | inits relationto item1l in List Il in so far as

the two itens deal with the power of the Parlianent and the
State Legislature to enact laws in respect of nedium of
i nstruction.

We are unable, however, to agree with the Hi gh Court that
Act 4 of 1961 in so far as it anmended the proviso to s.
4(27) is invalid, because it is beyond the conpetence of the
State Legislature. By the anendnent of the proviso to s. 4
(27), the Legislature purported to continue the wuse of
English as the nediumof instruction in subjects selected by
the Senate beyond a period of ten years prescribed by the
Gujarat University Act, 1949. Before the date on which the
parent Act was enacted, English was the traditional nedium
of instruction in respect of all subjects at the University
level. By enacting the proviso as it originally stood, the
University was authorised to continue the use of English as
an exclusive nediumof instruction in respect of certain
subj ects to be selected by the Senate. By the anendnent
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it is comopn ground that no power to provide an exclusive
medi um other than the pre-existing nedium is granted.
Mani festly, inparting instruction through a conmon rmedium
whi ch was before the Act the only nedium of instruction al
over the Country, cannot by itself result in |owering
standards and coordi nation and determination of standards
cannot be affected thereby. By extending the provisions
relating to inparting of instruction for a period |onger
than ten years through the medium of English in the,
subj ects selected by the University, no attenpt was made to
encroach upon the powers of the Union under item No. 66 List
I. If the University have no power to prescribe an exclusive
nmedi um the enactnent of s. 38A which prescribes penalties
for failing to carry out directions relating to the nedia of
instruction will doubtless be not invalid.

The order of the High Court relating to the invalidity of
the Statutes 207 and 209 of the University in so far as they
purport to inpose "Qujarati or Hndi or both as exclusive
nmedi um or_nedi a" of instruction, and the circulars enforcing
those statutes nust therefore be confirmed.

We do not express any opinion-on the alleged infringenent of
fundanmental rights of the petitioner wunder Arts. 29(1),
30(1) of the Constitution. W set aside the order of the
H gh Court in so far as it declares s. 4 cl. (27) proviso
and s. 38Ainvalid. ~This will be, however, subject to the
interpretation placed by us upon the  rel evant provisions,
and the power of the State Legislature to i npose Gujarati or
Hi ndi or both as excl usive medium or nmedia for instructions
in the affiliated and constituent coll eges.

The appellants will pay the costs of the respondents in the
two appeals. One hearing fee.
SUBBA RAQ, J.-.Wth the greatest respect,, | cannot ' agree.

The facts have been fully stated in the judgnment, of ny
| earned brother:, Shah, J., and
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need not restate them Two guesti ons ari'se for
consi deration, nanely, (1) whether the State Legi slature has
the constitutional competence to make a | aw prescribing an
excl usi ve nmedi um of instruction in the-affiliated colleges,
and (2) whether under the Cujarat University Act, as anended
by Act |V of 1961. the said University has the power to
prescri be an exclusive nedi um of instruction
The first question naybe elaborated thus: 1Is the State
Legi sl ature conpetent to nake a | aw under entry 11 of  Li st
Il  of the Seventh Schedule to the Constitution prescribing
an exclusive nedium of instruction in the affiliated
coll eges of the University? To put it in other words, can a
State |law enable a University to prohibit, expressly or’ by
necessary inplication, any nedia of instruction other than
those prescribed by it? Learned counsel., appearing for the
University of Gujarat and for the State of Gujarat, contend
that the State Legislature has such a power under entry 11
of List 1l of the Seventh Schedule to the Constitution
wher eas | earned counsel for the respondents, while conceding
that a State Legislature has the power to enpower a
university to prescribe a nediumof instruction, broadly
contend that a State | aw which prohibits the use of a nedi um
of instruction, such as English, which is traditionally the
exclusive current medium of instruction in the wuniversities

of this country, and directs the use of a regional |anguage
as the sole nmedium or as an additional medi um  of
instruction, along wth other Indian |anguages, inpinges

directly on entry 66 of List | of the Seventh Schedule to
the Constitution, since, it 1is said, the fixation of
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standards and co-ordination on all-India basis is rendered
difficult, if not nmade inpossible, by such a State | aw.
Before | consider the inpact of entry 66 of List | on entry
Il of List Il., it would be convenient to notice briefly the
rel evant principles of construction. Learned counsel for
the respondents contend
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that the principle of pith and substance has no rel evance to
a case where one entry is nmade subject to another entry; if

out of the scope of one entry, the argument proceeds, a
field of |egislation covered by another entry is carved out,
there is no scope for overlapping and, therefore, there is
no occasion for invoking the principle of pith and substance
inthe matter of interpreting the said entries; to nmeet such
a situation, his further argument is, the courts have
evol ved another principle of "direct inmpact", i.e., if a
State law has a "direct inpact"” on an entry in the Union
List, the saidlawfalls outside the scope of the State

entry. Let us see whether there is any such independent
doctrine " of construction in-decided cases or in principle.
The judicial ~Conmittee, in Prafullla Kumar v. Bank of

Commer ce, Khul na(1), had invoked the principle of "pith and
subst ance" to ascertain whether the Bengal Mney-I|enders Act
(X of 1940) was ultra vires the Provincial Legislature.
There, the conflict was between itens 28 and 38 of List | of
the Seventh Schedule to the Governnment of India Act, 1935,
nanel y, prom ssory notes and banking, and item 27 of List Il
thereof, nanely, moneyl ending. The judicial Comrittee held
that the pith and substance of the Act being noney-I|ending,
it came under item?27 of List 1l and was not rendered
invalid because it incidentally trenched upon matters
reserved to the Federal Legislature, nanmely, promissory
notes and banking. At p.65 of the “report the follow ng
i nstructive passage appears:
"But the overl apping of subject-matter is not
avoi ded by substituting three lists for two or
even by arranging for a hierarchy of juris-
dicti on%
Subj ects nust still overlap and where they do
the question nmust be asked whatin pith and
substance is the effect of the enactnent-of

which conplaint is made and inwhat list is
its true nature and character to be found."
(1) A 1. R 1947 P. C 60, 65.
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Then their Lordships proceeded to state :
"Thirdly, the extent of the invasion by the
Provinces into subjects enunerated in._ the
Federal List has to be considered. No  doubt
it is an inportant matter, not, as /their
Lordshi ps think, because the validity of an
Act can be determined by di scrimnating
bet ween degrees of invasion, but for the
purpose of determining what is the pith -and
substance of the inmpugned Act. |Its provisions
may advance so far into Federal territory as
to show that its true nature is not concerned
with Provincial matters; but the question is
not, has it trespassed nmore or less, but is
the trespass, whatever it be, such as to show
that the pith and substance of the inpugned
Act is not noney-lending out promissory notes
or banki ng

It is clear from the said passage that the degree of

invasion of a law made by virtue of an entry in one List
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into the field of an entry in another List is not governed
by a separate doctrine but is only a circunstance relevant
for ascertaining the pith and substance of an inpugned Act.
This Court, in The State of Bonbay v. F. N. Balsara (1), has
accepted that principle. There, the constitutional validity
of the Bonmbay Prohibition Act (XXV of 1949) was in isSsue.
The question was whether that Act fell under entry 31 of
list |l of the Seventh Schedule to the Government of India
Act, 1935, nanely, "intoxicating liquors, that is to say,
the production, nmanufacture, possession, transport, purchase
and sale of intoxicating liquors", or under entry 19 of List
I, nanely, inmport and export across custons frontier, which
is a domnion subject. 'This Court held that the pith and
substance of the Act fell under the fornmer entry and not
under the latter, though the Act incidentally encroached
upon the Doninion field of legislation. It was argued,
inter alia, that the Prohibition of pur chase, use,
transports and sal e of |iquor
(1) [1951] S~ C R 682.
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woul d affect ~the inmport.  The argunment was advanced as a
part of the doctrine of pith and substance and was rejected
on the ground that the said encroachment did not affect the
true nature and character of the |egislation. This Court
again had to deal 'with the vires of the provisions of the
Madras Prohibition /Act in A S. Krishna v.. The State of
Madras(1l). There, the argunment was that the said provisions
were repugnant to the provisions of the existing Indian | aws
with respect to the same matter, to wit, |Indian Evidence Act
| of 1872 and Crim nal Procedure Code Act No. V of 1898. In
that context the argunment based upon inpact of ~the forner
| egi sl ation on the latter was advanced. Thi's Court
rejecting the contention observed:

"That is to say, if a statute is found in

substance to relate to a topic

conpetence of the legislature, it should be
held to be intra vires, even though it /m ght
incidentally trench on topics not within its
| egi sl ati ve conpetence. The extent ~of the
encroachment on matters beyond its conpetence
may be an elenent in determning whether ~the
| egislation is colourable, that is, whether in
the guise of making a law on a natter wthin
its conpetence, the legislature is, in _truth,
maki ng a law on a subject beyond its
conpet ence. But where that is not t he
position, then the fact of encroachnent . does
not affect the vires of the law even as
regards the area of encroachnent.”

But it is said that the separate existence of the  doctrine

of "direct inpact was conceded in Union Colliery Conpany of

British Colunbia, Ltd. v. Bryden(2) . There, the question

was whether s.4 of the British Colunbia Coal M-nes

Regul ation Act, 1890, which prohibited Chinanen of full —age

from enploynent in underground coal workings, was in that

respect ultra vires of the provincial |egislature nasmuch as

the subject of "naturalization and aliens"

(1) [1957] S. C. R 399, 406.

(2) [1899] A. C. 580, 587.
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was within the exclusive authority of t he Dom ni on

Parliament conferred under s.91, sub-s.25 of the British

North America Act, 1867. On a consideration of the materia

factors and on a construction of the relevant provisions,

Wit hin

th
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the judicial Committee observed
"But the leading feature of the enactnents
consists in this-that they have, and can have,
no application except to Chinamen who are
aliens or naturalized subjects, and that they
establish no rule or regulation except that
these aliens or naturalized subjects shall not

work, or be allowed to work, in wunderground
coal mnes wthin-the Province of British
Col unmbi a. "

After arriving at that finding, their Lordshi ps proceeded to

say :
"Their Lordshi ps see no reason to doubt that,
by virtue of s. 91, sub-s. 25, the legislature
of the Domnion is invested wth exclusive
aut hority in-all matters which directly
concern t he rights, privil eges, and
disabilities of the class of Chinanmen who are
resident in the provinces of Canada. They are
also of opinion that the whole pith and
substance of the enactnments of s. 4 of the
Coal Mnes Regulation Act, in so far as
objected to by the appellant company consists
in establishing a statutory prohibition which
affects ~aliens or naturalised subjects, and
therefore trench upon the exclusive authority

of the Parlianment of Canada."
This passage indicates that the judicial Conmittee found

that’, in pith and substance., the inpugned | aw affected the
rights and privileges of Chinanen which subject was w thin
the exclusive authority of the Parlianent of Canada. Thi s

j udgrent only reiterates the principle of pith and
substance; and it does not in any way countenance a new
principle ,of ""direct inpact" outside the scope of the said
150

doctri ne. In Bank of Toronto v. Lanbe (1) the Qyebec Act
was attacked on two grounds, first that the tax /'was not
"taxation wthin the Province", and secondly, that the tax

was not a "direct tax". The judicial Cormttee  held that
the Act was wthin the |legislative conmpetence of the
Province. It was observed therein

"I'f (the judges) find that on the due cons-
truction of the Act a legislative power falls
withins. 92, it would be quite wong of them
to deny its existence because by some
possibility it may be abused, or may linit the
range which otherwi se would be open to the
Dom ni on Parlianent."”
The argunent of anticipatory encroachnent was rejected.
This case was considered and distinguished in Attorney-
General for Alberta v. Attorney-Ceneral for Canada (2).
There, the Province of Alberta passed an Act respecting
""the taxation of Banks", inposing on every corporation or
joint stock company, other than the Bank of Canada,
incorporated for the purpose of doing banking or savings
bank business in the Province, an annual tax, in addition to
any tax payable under any other Act., of (a) 1/2 per cent.
on the paid-up capital, and (b) 1 per cent. on the reserve
fund and wundivided profits. The Board held that the
proposed taxation was not in any true sense taxation "'in
order to the raising of a revenue for Provincial purposes”
so as to be within the exclusive |egislative conpetence of
the Provincial Legislature under s. 92 (2) of the British
North America Act, but was nerely part of a legislative plan
to prevent the operation within the Province of those
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banking institutions which had been called into existence
and given the necessary powers there to conduct their
busi ness by the only proper authority’ the Parlianent of the
Dom ni on, under s. 91 of the British North Anerica Act. The
Board in effect, therefore, held that the Provincial Act,
t hough
(1) [1882] 12 A C. 575, 587.
(2) [1939] A C 117, 130, 133,
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couched as a taxation neasure, was a colourable attenpt to
prevent the functioning of the banking institutions, the
regul ati on whereof was the Dom nion subject. The pith and
substance of the statute was not direct taxation or taxation
within the Province wthin the neaning of s. 92 of the
British North Anerica Act, but was one that fell under the
Dom ni on subj ect of "banking". The reason for this
conclusion is found at p. 133 and it is as follows :
"Their Lordships agree wth the opi ni on
expressed by Kerwin, J. (concurred in by
Crocket,J.) that there is no escape from the
concl usion that, instead of being in any true
sense taxationin order to the raising of a
revenue for Provincial purposes, the Bill No.
1 is nerely "part of a legislative plan to
prevent ~the operation within the Province of
those /banking institutions which have been
called into exi stence and gi ven the necessary
powers ' to conduct their business by the only
proper authority, the Parlianent of Canada."
That is to say, the constitutional validity of the Bill was
sustained on the ground that it was a colourable piece of
legislation in respect of a subject which in'substance was
within the Dominion field. The judicial Conmittee in comng
to the conclusion laid dow the rules of guidance for
ascertaining the true nature of a Ilegislation. Thei r
Lordships premsed their discussion with the follow ng
st at enent
B it is well established that if a
given subject-matter falls within any class of
subjects enunmerated in-s. 91, it cannot be
treated as covered by any of those within _s.
92."
And to ascertain whether a particular subject-matter falls
in one class or other, their Lordships laid down the
follow ng rules of guidance
(1) "It is therefore necessary to - conpare
the two conplete lists of categories with a
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view to ascertaining whether the |Iegislation
in question, fairly considered, falls /'prima
facie within s. 91 rather than within s. 92."
(2) "The next step in a case of difficulty
will be to exam ne
the effect of the legislation.”
(3) "The object or purpose of the Act _in
guestion. "
It will, therefore, be seen that the judicial Conmittee did
not | ay down any new principle of "direct inpact" dehors the
doctrine of pith and substance. The heavy inmpact and
crippling effect of an inpugned |egislation on a Doninion
subject was taken as an inportant indication of its
col ourabl e nature. The foregoing discussion does not

count enance the suggestion that apart fromthe doctrine of
pi th and substance, the courts have recogni zed an
i ndependent principle of "direct inpact"”.
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Nor can | agree with the argunment of |earned counsel that
the doctrine of pith and substance has no application in a
case where one entry in a list is expressly nade subject to
another entry in a different list. |In such a case it only
means that out of the scope of the forner entry a field of
| egi sl ati on has been carved out and put in the latter entry.
That in itself has no bearing on the applicability or other-
wise of the doctrine. The position is exactly the sane as
in the mtter of construing two entries in different |ists.
Whet her two entries are carved out of one subject or dea
with two different subjects, the principle of construction
must be the sane : in either case the Court is called upon
to ascertain under what entry the inmpugned |law falls. The
doctrine of pith and substance only neans that if on an
exam nation of a statute it is found that the legislation is
in substance one on a natter assigned to the Legislature,
then it rmust beheld to be validin its entirety, even
though /it may trench upon matters which are beyond its
153
conpr ehension: see’ The State of Bonbay v. F. N Balsara (1)
and A S. Krishna v. The State of Madrass (2). The true
character of the legislationis the criterion and its
i nci dental encroachment on other itens is not material. | f
that be so, once we come-to the conclusion that the inpugned
| egi slation squarely falls within one entry, its incidenta
encroachnment on another entry whether carved out of the
fornmer entry or has an i ndependent existence-althrough, wll
not nake it any the'less one made within the limts of the
former entry.
To sunmarize: \When a question arises under what  entry an
i mpugned legislation falls, the court directs its nmnd to
ascertain the scope and effect of the legislation and its
pith and substance. Decided cases afford nany criteria to
ascertain its scope, nanely, conparison of conflicting
entries, effect of the inmpugned legislation, its object and
purpose, its legislative history, its colourable nature and
simlar others all or sone of them would be useful guides to
get at the core of the legislation. But no authority has
gone so far as to hold that even if the pith and substance
of an Act falls squarely within the anbit of —a particular
entry, it should be struck down on the speculative and
anticipatory ground that it may cone into conflict wth a
law nade by a co-ordinate Legislature by virtue of _another
entry. |If the inpact of a State law on a Central subject is
so heavy and devastating as to wipe out- or ~appreciably
abridge the Central field, thenit may be a ground for
hol ding that the State law is a col ourabl e exercise of power
and that in pith and substance it falls not under the State
entry but under the Union entry. The case-law, . therefore,
does not warrant the acceptance of a new doctrine dehors
that of pith and substance.
In this context it will be useful to notice some of the well
settled rules of interpretation laid dowmn by the Federa
Court and accepted by this Court in the matter of construing
the entries. |In Calcutta Gas
(1) [1951] S. C R 682. (2) (1957) s. C R 399, 406.
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Conpany v. The State of Wst Bengal (1), it is observed
"The power to legislate is given to the appro-
priate Legislatures by Art. 246 of the
constitution. The entries in the three Lists
are only legislative heads or fields of
| egislation: they denmarcate the area over
which the appropriate Legi sl atures can
operate. It is also well settled that wi dest
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anplitude should be given to the | anguage of
the entries. But sone of the entries in the
different Lists or in the sane List nay
overl ap and sonetinmes may al so appear to be in
direct conflict with each other. It is then
the duty of this Court to reconcile the
entries and bring about harnony bet ween
them...... It may, therefore, be taken as a
well settled rule of construction that every
attenpt should be made to harnonize t he
apparently conflicting entries not only of
different Lists but also of the sanme List and
to reject that construction which will rob one
of the entries of its entire content and nake
it nugatory."

Wth this background let ne ook at the two entries, nanely,

entry 11 of List Il and entry 66 of List |I. The said entries

read:
Entry 11 of List 1. Educati on including
universities, -subject to the provisions of
entries 63, 64, 65 and 66 of List | and entry
25 of ListI1I1.
Entry 66 of List |I. Go-ordination and deter-
m nation of Standards in_ institutions for
hi gher education or research and scientific
and technol ogi cal institutions.

W are not concerned with the question- of nedium of

instruction in regard to that part which has been specially

carved out and included in entries 63, 64 and 65 of List |I.

The entire field of education,

(1) [21962] SUPP. 3 S. C_ R 1.
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i ncluding universities, subject to the exceptions nentioned
in entry 11 of List 1Il, is entrusted to the State
Legi sl ature. There cannot be education except through a

medi um or nmedia of instruction. Education can be inparted
only through a nedium To separate themis to destroy the
concept . It is inconceivable that any reasonabl e  body of
constitution makers would entrust the subject of medium of
instruction to Parlianment and education dehors nediumto a
State: it is like cutting away the hand that feeds the
nout h. That no such separation was made in the case of
el ementary and secondary education is conceded. |t ~cannot
al so be doubted that medi umof instruction is also included
in entry 63 of List | relating to the speci fied
uni versities. If so much is conceded, what is the reason
for excluding it fromthe university education in entry 11
of List Il ? There is none. Conversely, the express terns
of entry 66 of List | does not prinma facie take in the
subj ect of nediumof instruction. The phraseol ogy is rather
wide, but none the less clear. Let nme look at -the two
crucial expressions "co-ordination" and "determ nation of
st andar ds". The contention of |earned counsel for the
appel l ant that the composite term means fixing of standards
for the purpose of correlation and equating them if they
vary, appears to be plausible, but is rather too restrictive
and, if accepted nakes the role of Parlianent that of a
di sinterested spectator. It nust be nore purposive and
ef fective. The interpretati on sought to be put upon it by
| earned counsel for the respondents, namely, that under
certain circunstances the Parliament can nmeke a | aw
di spl aci ng the nedi um of instruction prescribed by the State
| aw by another of its choice, cuts so deeply into the State
entry that it cannot be countenanced unless the entry in
List | is clear and unanmbiguous. "To determine" is "to
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settle, or decide or fix". The expression "coordination" is
gi ven the followi ng neanings, anong others, in t he
dictionary: "to place in the sane order, rank or division to
pl ace i n proper
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position relatively to each other and to the system of which
they formparts; to act in conbined order for the production
of a particular result". That entry enables Parlianent to
make a law for fixing the standards in institutions for
hi gher education for the purpose of harnoni ous co-ordi nation
of the said institutions for the achievenent of the desired

result,nanely, the inprovenment of higher education. The
expr essi on co-ordi nation and det er m nati on. of
standards" is a conposite term and the fixing up of
st andar ds for the purpose of co-ordination does not
necessarily involve a particular mediumof instruction. To

illustrate: education cannot be inparted effectively w thout
books, professors, students, equipnment, buildings, finance,
proper . nedium of instruction, etc. Al the said matters
adm ttedly —are conprehended by the word "education", for
they are the necessary concomitants of education. It would
be unreasonable to hold that all the said matters fall under
the heading "co-ordination and determ nation of standards",
for, if it was so'held, the entry "education'.’” would be
robbed of its entire content. In such a case the principle
of har moni ous construction should be invoked and a
demarcating |line drawn; the clue for drawing such a line is
found in the word " co-ordination": So understood, the
State can make a law for inparting education and for
mai ntaining its standards; whereas Parliament can step in
only to inprove the said standards for the purpose of co-
ordi nati on. The standards of sonme universities may fal

because of the deficiency in any of the aforesaid things.
Parliament nmay make a law providing for facilities in
respect of any or all the aforesaid matters so that the
backward wuniversities may pick up and cone to the |level of
ot her advanced wuniversities. It may also nake a /law for
rai sing the general standards of ‘all the universities. The
law nade by Parlianment may determne the general standards
in respect of the said and sinilar matters and provide the

necessary fi nanci al and other help to enabl e the
universities to
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reach the level prescribed. It may also be that the said

law nmay provide for a machinery to enrich the |[|anguage
adopt ed as a nedium of instruction by a particular
university so that it may become a useful vehicle for higher
education and for technol ogi cal and scientific studies. | f
the pith and substance of the lawis "’'co-ordination and
determi nation of standards" its incidental encroachment on
the nedium of instruction for the purpose of enriching it
may probably be sustained. But in the nane of co-ordination
it cannot displace the medium of instruction, for, in  that
event, the encroachnent on the subject of education is —not
incidental but direct. For the said entry does not permt
the nmaking of any law which allows direct interference by an
out side body with the course of education in any university,
but enables it generally to prescribe standards and give
adventitious aids for reaching the said standards. In
short, the role of a guardian angel is allotted to
Parlianment so that it can nake a law providing a machinery
to watch, advise, give financial and other help, so that the
uni versities may perform their allotted rol e. ' The
University Conmm ssion Act was passed in the inplenmentation
of such a role. So understood, there cannot be any possible




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 36

di chot ony between the two entries.

The schene of the Constitution al so negatives the idea of
| egi sl ation by Parliament in respect of medi um  of
i nstruction. When the Constitution was passed, there were
many fairly well devel oped | anguages in different parts of
our country and they were nmentioned in the Eighth Schedule
to the Constitution. At that tine, English was the nedium

of instruction at all levels and was also the officia
| anguage of the administration. It was accepted on al
hands that English should be replaced at all |evels, but the
process should be phased. Article 343 of the Constitution
declares that the official |anguage of the Union shall be
Hi ndi in Devnagari script and it
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permts the use of English for all official purposes for a
specified period. But in the case of education no such go-
sl ow process was indi cated, presumably, because it was left
to the wi sdom of ~the Legislatures of St ates and
educationi'sts to work out the programe for snoot h
transition. But~ the insistence on the replacenment of
English by Hondi for all official purposes, the recognition
of regional |anguages, the oni'ssion of English in the Eighth
Schedul e, the direction under Art. 351 that Hi ndi should be
enriched by a process of assimlation from the |anguages
specified in the Ei ghth Schedule and from Hi ndustani, al

indicate that the makers of the Constitution were confident

that the regional | |anguages were rich or at any rate
resilient enough to be or to becone convenient vehicles of
instruction at all levels of education. That is why no
express reservation was made for replacing English by
regi onal | anguages by convenient stages. It mmy, therefore,

be accepted that the nakers of the Constitution thought that
the specified regi onal |anguages would be suitable vehicles
of instruction, though it may equally be conceded that they
require to be enriched to nmeet the demands of higher
educat i on. In this context entry 66 of List | nust be
construed on the assunption that the regional |'anguages
woul d be the media of instruction.in all the wuniversities,
and if so construed the |law fixing the standards for co-
ordi nati on cannot di splace the medi um of instruction

Let ne now look at it froma different angle. It is
cont ended that English is the established nedium~ of
instruction throughout the country, that following the
exanpl e of the Gujarat University other universities might
follow suit, that consequently there would be a steep fal
in the standards of higher education, and that ~if the
argunent of the appellant was accepted, Parlianent would be
a hel pl ess spectator w tnessing the debacle. In effect, on
the appellant’s construction, the major part of the field of
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co-ordination would be wiped out. This in effect -was the
argunent of learned counsel for the respondents  though
couched in different phraseology. This is another way of
saying that the pith and substance of such |egislation nade
by a State prohibiting the use of English falls not tinder

the subject of "education" but wunder the entry "co-
ordination". This argunment though appears to be attractive,
is wthout Ilegal or factual basis. If the pith and
substance of the Inmpugned lawis covered by the entry
"education", the question of effacing the Union entry does
not arise at all. It is an argunment of policy rather than a
| egal construction. The sinmple answer s t hat t he

Constituent-Assenbly did not think fit to entrust the
subj ect of nmediumof instruction to Parlianent, but relied
upon the wi sdom of the Legislatures to rise to the occasion
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and enact suitable |egislation. Factual ly, except in
CGuj ar at , where the Legislature introduced Gujarati as the
exclusive nmediumof instruction by an accelerated process,
all other States are adopting a go-slow policy. Though that
circunmstance, in ny view, has no relevance in construing the
rel evant provisions of the Constitution there is no
i medi ate danger of all the other States abolishing English
as an additional mediumof instruction. | would prefer to
accept the natural neaning of the word "’ education"” than to
stretch the expression "’co-ordination" to nmeet a possible
enmergency when all the States, followi ng a policy adopted by
a State, mght set their face against English. That apart,
the picture drawn by | earned counsel is rather extravagant.
It presupposes that, but for the continuance of English as
one of the nedia of instruction, education is bound to fal
in standards and co-ordi nation may becomne inpossible. But
our Constitution-makers did not think so, and they did not
provide for the continuance of English in the wuniversities.
Further, the standards can be mai ntai ned, perhaps with sone
troubl e ‘and expense’ by inparting education through other
nmedi a of " instruction, provided the [languages are suitably
160

enri ched. The State Legislatures, and nore SO t he
uni versities, can be relied upon to make every reasonable
attenpt to nmmintain the standards. It cannot be assuned

that the State Legi slatures would function agai nst the best
interests of university education, while Parlianment can
safely be relied upon to act always in its interest. Al
the | egislative bodies under our Constitution are elected on
adult franchise and this Court rightly presunes that they
act with w sdomand inthe interests of ~the -people they
represent. If the Legislature of a State could in a
particular instance act precipitately by replacing  English
by a regional |anguage, Parlianment also in its wisdom if it
has power to do so., may cut the Gordian knot by replacing
English by Hndi in all the universities. It is after all a
constitutional choice of institutions to inplenent a
particular purpose and it is, therefore, the duty  of this
Court to interpret the provisions of the Constitution
uni nfl uenced by epheneral |ocal conditions and situations.
I would, therefore, hold that entry 11 of List IL takes .in
the medium of instruction and that it is not conprehended by
the phraseology of entry 66 of List | of +the Seventh
Schedule to the Constitution. It follows that the State
Legi slature can nake a | aw enmpowering the. 'University to
prescribe a regional |anguage as the exclusive nedium of
i nstructi on.

The next question is whether under the provisions of. the
Gujarat University Act, 1949, hereinafter called the / Act,
the University has the power to prescribe a | anguage as. the
excl usi ve medium of. instruction; or to state it
differently, whether the University has power to prohibit,
expressly or by necessary inplication, the wuse of any
| anguage other than that prescribed as the medi um of
i nstruction.

At the outset it would be convenient to notice briefly the
schene of the Act so that the relevant provisions nmay be
constructed in their propel setting. Under the Act, the
Chancel l or and the
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Vi ce- Chancel l or of the University, and the nenbers of the
Senate, the Syndicate and the Academc Council of the
University constitute a body corporate by the name of "' The
GQuj arat  University". It is a teaching and affiliating

Uni versity. It has, inter alia, powers to provide for
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instruction, teaching and training in different branches of
| earning and courses of study; to hold exam nations and
confer degrees; to control and co-ordinate the activities of
various institutions connected with the University; and to

do all acts and things incidental to the said powers. The
said purposes are carried out through three instrunent-
alities,, nanmely, the Senate, the legislative body, the
Syndi cate, the executive, and the Academi c Council, which is

responsi bl e for the maintenance of standards in t he
exam nations of the University. The Chancellor is the head
of the University. The Senate passes statutes; t he
Syndi cat e, ordi nances; and the Acadenmc Council, the
regul ations-all providing for the subjects entrusted to them
respectively. The Chancellor and the State Governnment have
the power of inspection over the affairs of the University
and of giving necessary instructions. Briefly stated, the
University is a -corporate body with a |large degree of
autonony, « forming an institution for the pronmotion of
education in the higher branches of learning. It has power
to confer ~degrees and other privileges on the successfu

alumi of the-institutions under its control

Wth this background I et ne | ook at the rel evant provisions
of the Act. dause (1) of 's. 4 empowers the University to
provide for instruction, teaching and training in such
branches of |earning and courses of study as it may think
fit and to nake provisions for research and dissem nation of

know edge; «cl. (7) thereof, to Jay down the courses of
instruction for various examinations; cl. (8), to guide the
teaching in colleges or recognized institutions; cl. (10),
to hol d exam nations and confer degrees,
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titles, diploms and other acadenic distinctions; cl. (14),

to inspect colleges and recogni zed institutions and to take
neasures to ensure that proper standards of instructions,

teaching or training are maintained in them cl. (15), to
control and co-ordinate the activities of, and to give
fi nanci al aid to affiliated colleges and recogni zed

institutions; and cl. (28), to doall such acts and things
whet her incidental to the power, % aforesaid or not as may be
requisite in order to further the objects of the University
and generally to cultivate and pronote arts, science and
ot her branches of learning and culture. Apart from  the
i ncidental powers expressly conferred by cl. (28), it is
well settled that a corporation can also exercise powers
i nci dent al to or consequential upon t hose expressly
conferred on it. The |legal position has been neatly brought
out by Viscount Cave L. C. in Deuchar v. Light and Coke
Conpany (1), by placing two passages of earlier decisions
i n juxtaposition thus :
"Whenever a corporation is created by Act of
Parliament, with reference to the purposes of
the Act, and solely with a view to carrying
these purposes into execution, | am of opinion
not only that the obj ects whi ch the
corporation may legitinmately pursue nust be,
ascertained fromthe Act itself, but that the
powers which the corporation may lawfully use
in furtherance of these objects nust either be
expressly conferred or derived by reasonable
inmplication fromits provisions."
"1 nmust stop there. To that statenent | nay
add a sentence from the speech of Lord
Sel borne in the case of Attorney-GCeneral .
Great Eastern Py. Co. (2) where he said this
: "l agree with Lord justice janes that this
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doctrine ought to be reasonably, and not
unr easonabl y, understood and applied, and that
what ever may fairly be regarded as incidenta
to, or

(1) [1925] A.C. 691, 695.

(2) [1880] 5 A.C. 473, 478.
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consequential upon, those things which' the
Legi sl ature has aut horized, ought not (unless.
expressly prohibited) to be held, by judicia
construction, to be ultra vires."

VWhen an Act confers a power on a corporation, it inpliedly

al so grants tee power of doing all acts which are
essentially necessary for exercising the sane.

Bearing the aforesaid principles in nmnd, |I nust ask the
guestion whether, on, afair reading of the aforesaid
Provisions, it can be said that the University has the
i mplied power to -prescribe an exclusive medi um  of
i nstruction. If once | reach the conclusion, nanely, that
such a. ‘power is necessary for carrying out the purposes
expressly authorized by the statute, | must hold that the

said power is not beyond the conpetence of the University.
The University has to provide for instruction, teaching and
training in different branches of |earning and courses of
study, to lay down the courses of instructions for various
examnations and to guide the teaching in colleges or
recogni zed institutions. The power to prescribe a medi um of
instruction is inplicit in the power to provide for
instruction and the power to guide the teaching. One can
only instruct through a medium It is inmpossible to
concei ve of instruction w thout a nmedium |Indeed, they are
parts of the sane process. A university cannot  nmake a
provision for instruction or teaching without at the sane
time prescribing a mediumor media for teaching it. If it
can fix two nedia, it can equally prescribe a sole nediumif
it thinks that for the proper instruction a particular
| anguage is the nost suitable nmedium A perusal / or the
earlier Bonbay statutes and simlar statutes ‘of / other
universities of this country indicates that the sai d
uni versities prescribed the English nediumonly in _—exercise
of simlar powers conferred on them If this fundanenta
power to prescribe the nediumis
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denied to the universities, the substratum of their autonony
and wutility wunder the Act will largely be  jeopardized or
af f ect ed. To illustrate, there my be 20 col | eges
affiliated to a wuniversity; if the university cannot
prescri be a sole nedium of instruction for all the
affiliated coll eges, each one of themnmay adopt a different
| anguage as its medium with the result that there will be
chaos in the sphere of higher education. |[|f such -a power
does not exist, howis it possible for a university to hold
exam nations in a particular nmediun? It will be forced to
hold examinations in all the different |anguages chosen by
the affiliated colleges . Though the statute confers a
pl enary power on the University to hold exam nations and
confer degrees, it will not have the power, if the construc-
tion suggested by |learned counsel for the respondents be
adopted, to hold exanmi nations in the | anguage chosen by it.
But it is suggested that though it has such a power, it nust
exercise it reasonably so as to satisfy the needs of the

different colleges affiliated to it. | do not see how, if
the University has the power to hold exami nations in one
| anguage, t he exercise of that power coul d becone

unreasonable if affiliated colleges chose to ply their own
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course in utter disregard of the opinion of the University.
Be that as it may, | have no hesitation in holding that the

University has the inplied power to prescribe for the pur-
poses of higher education a nunber of media of instructions
or even a sole nediumof instruction to the exclusion of
ot hers.
It is then said that cl. (27) confers an express power on
the University to prescribe a nediumof instruction and,
therefore, whatever inplied power it nay have in its absence
it can no | onger be exercised under the Act. As much of the
argunent turned wupon the construction of this clause, it
woul d be convenient to read it:

Clause (27): (The University shall have the

power) to pronote the devel opnment of the
165

study of Qujarati and Hindi in Devnhagari

script and the use of Gujarati or Hindi in

Devnagari script  or both as a nedium of

instruction and exam nati on

Provided that English nay continue to be the

medi um

(i) of instruction and exam nation for such

period as may fromtinme to time be prescribed.

by the Statutes until the en of May 1966 in

respect of such subjects and courses of study

as may be so prescribed,

X X X X X
It is said that this being the express power conferred upon
the University in regard to the prescribing of a medium of
instruction, it can only exercise the said power within the
four corners of the said clause, and that under that clause
the University can only provide for Gujarati or Hndi or
both of them in addition to other~ medium or nmedia of
i nstructions. To put it in other words, the argument is
that the University has no power-to provide for an exclusive
medi um of instruction, but it can only prescribe the said
| anguages as additional nedia.  This argunment is sought to
be reinforced by a conparison of the indefinite article used
in the substantive part of the clause and the definite
article used in the proviso thereto.. Wile the substantive
part of the clause says that the University has the power to
promote the devel opnent of the study of CGujarati and Hind
in Devnagari script and the use of Gujarati or Hi.ndi in
Devnagari script or both as a nmedium of instruction and
exam nation, the proviso says that English nay continue to
be the nedium of instruction and examination.  The use of
the indefinite article "™ all in the substantive part of
the clause in contradistinctionto the definite article
"'the" used in the proviso, the argunent proceeds, is
166
deci sive of the question that the University has no power to
prescribe Gujarati or Hndi as the nmedium i. e., the
exclusive medium of instruction in the University. | do
not find any nerits in this argument. C ause (27) does not
exhaust the power of the University to provide for a medium
that power is inmplicit incl. (1) of s. 4 and other clauses
t her eof al r eady nent i oned. Gl ause (27) confers an
addi ti onal power on the University to pronote the
devel opnent of the study of Gujarati or Hindi in Devnagari
script and the use of themas nedium of instruction and
exam nati on. This is a composite power. It enables the
University not only to develop the study of the said
| anguages but also to use themas nedia of instruction
There is an essential distinction between the expression
"providing" and "pronoting”. To pronpte the devel opment of
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the said |anguages neans to further their gromth. It also
inmplies sone action anterior to the exi stence or occurrence
of the thing pronoted. The power of pronotion confers upon
the University the power to prescribe adventitious- aids for
the purpose of promotion. To illustrate, Gujarati or Hi nd

is not the medium of instruction in the University; the said
| anguages have not got sufficient vocabulary to express
scientific and technol ogical concepts; there are no
professors who are trained to teach the said subjects in
those | anguages- there are no books in the said | anguages of
a standard appropriate to the needs of higher education.
The University can certainly help, financially or otherw se,
to enrich the said | anguages so as to nmake them suitable
vehicles for conveying scientific and technol ogical ideas.
It may provide for intensive training of the professors and
lecturers in those |languages to enable them to have
sufficient know edge for conmmunicating their ideas in those

| anguages. It “may give concessions in fees etc., for
students 'who  take those |anguages as their nedia of
i nstructi'on” instead of English or any other |anguage. It
may start a pilot college where the nmediumis only any of
those two | anguages. It
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may in extrene cases prohibit the use of any nedium other
than the said two /| anguages. There are nmany ot her ways of
subsi di zi ng and hel piing the pronotion of the said | anguages.
That apart, cl. (27) does not deal only with ’instruction

but also with examination. Should it be held that the power
of the University to prescribe a mediumof instruction is
derived only fromcl. (27) it should also be held that the
power to prescribe a mediumof instruction for —exam nation
is also derived therefrom |If so, it wuld lead to the
anomal ous position of the University not being in a position
to hold exanmi nations in any | anguage other than the said two
| anguages, while in the case of instruction, the affiliated

colleges, if the argument of |earned counsel for the
respondents be correct., will beiable to instruct i'n nedia
other than the said two | anguages: the University wll be
absolutely powerless to exam ne the students of ~a college
t hrough the nedi um chosen by it. It is, therefore, ~obvious

that cl. (27) does not in any way replace or even curtai

t he undoubt ed power of the University to prescribe a nedium
of instruction of its choice, but only confers an additiona

power and a correlative duty to pronote these two l-anguages.
If so understood, the proviso also squarely fits in the
schenme. \What the proviso says is that English may continue
to be the mediumof instruction and exam nation in such
subj ects and for such period until the end of May 1966. It
is enacted as a proviso to cl. (27), as, but for /that
provi so, English may continue to be a nmedium of instruction

but it cannot be the nmedium or the sole nmedium of
instruction, for there is a duty cast on the University to
introduce one or other of the aforesaid two |anguages as
medi um of instruction. The proviso enables the University
to postpone the introduction of the aforesaid | anguages  as
nmedia of instruction for a prescribed period. In this
context, the argunment based upon the use of the indefinite
article in the substantive part of the clause and of the
definite article in the proviso may be

168

consi dered. The use of the indefinite article, it is said,
shows that the power of the University is only to prescribe
an additional nedium for otherwise the Legislature would
have used the words "the nediunt as it has done in the
proviso. G anmatically the definite article "the" could not
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have been wused in the substantive part : the definite
article is used only to mark the object as before nentioned
or already known or contextually particularized. That is

why in the proviso the definite article is used in the con-
text of the English | anguage which is already in the field
as the exclusive nedium of instruction. But in the
substantive part of cl. (27) the Legislature was providing
for an additional power to pronpte one or other of the two
| anguages nentioned therein or both of them In that
context when different |anguages, which can alternatively be
prescribed, are mentioned, the appropriate article can only
be the indefinite article. |If the argunment of |earned
counsel for the respondents be accepted, it may lead to a
nore serious anonaly, nanely, that after the prescribed
period in the proviso the University becomes powerless to
i ntroduce any |anguage other than Gujarati or Hindi as
medi um of instruction and examination. This difficulty is
sought “to be met by the contention that the power to
continue English asa nediumof instruction after the period
prescribed “in the proviso, is necessarily inplied in the
provi so. The doctrine of ‘necessary-inplication as applied
to the law of statutory construction nmeans an inplication
that is absolutely “necessary and unavoidable It is not
inmplication by conjecture. | would be attributing to the
Legi slature an ineptitude in drafting if | should hold that
such an inportant / power of prescribing a nedium of
instruction is left to be inplied by construction. It would
al so be agai nst the natural neani ng of the phraseol ogy used
in the proviso. The Legislaturein enacting cl. (27) of s.
4 nmust be deened to have had know edge that the University
has prescribed English as the nediumin exercise of the
powers vested in it
169

and wth that know edge the Legi slature proceeded to ' enact
in the proviso that the University could continue English as

the sole nedium for a prescribed period. The proviso,
therefore, was enacted on the assunmption of an /existing
power: it was not conferring the power for the first /tine.

Should it be held that the proviso conferred the power on
the University to prescribe English as a nmedium for the
first time, it should also be held that the University could
not prescribe any medi um ot her than. English, H ndi~ or
Gujarati after the period prescribed in the proviso. But,
on the other hand, if cl. (27) is construed in the nanner |
have done, i.e., it is only a power conferred on the
University in addition to its existing power to prescribe a
medi um or nedia of instruction, the relevant provisions fal
into a piece. The University will then have | powers, to
prescribe any medium or nedia, to pronote  Hindi and
Gujarati, to introduce the use of H ndi and Gujarati, to
continue English as the sole nediumof instructionfor the
prescribed period and after the said period has run out to
prescribe English or any other |anguage as the nedium of
instruction in addition to Hindi or Cujarati. [f the
artificial construction suggested by the respondents  be
accepted, the Legislature should be held to have deprived
the University not only of its power to discontinue English
as the medium of instruction but also to have prevented it
from introducing any mediumother than English, Hndi or
Guj arati . For the aforesaid reasons | would hold that
cl.(27) of s. 4 of the Act gives only an additional power
and it does not derogate fromthe inplied power derived from
ot her provisions of the Act.

Some argunent is advanced on the basis of s. 18(1) (X V) of
the Act, which reads:
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18. (1) Subject to such conditions as nay be prescribed by
or under the provisions of this Act, the Senate shal
exerci se the foll ow ng
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powers and perform the follow ng duties,
nanely : -
X X X X

(XI'V) to nake provision relating to the use of

Gujarati or H ndi in Devnagari script or both

as a medi um of instruction and exam nation
Learned counsel for the appellant contends that while cl
(27) of s. 4 confers a power on the University, cl. (XIV) of
s. 18(1) confers both a power and a duty on the Senate to
provide for the use of Gujarati or Hi ndi in Devnhagari script
as medium of instruction and exami nation. Learned counse
for the respondents again enphasize upon the use of the
indefinite articlein the said clause. | cannot agree wth
ei ther of the two contentions. \When a power is conferred on
the University to pronpbte the said two | anguages as nedi um
of instruction, presumably  for public good, there is a
correlative duty on the University to exercise that power
The fact that under s. 4 only powers are conferred, whereas
under s. 18 both powers and duties are mentioned, does not
make rmuch difference in-a case where a power is conferred
for public good. The statute uses 'three expressions,
nanely, "provide", ™ pronote", and nake a provision".
Under the statute the powers of the University can only be
exerci sed through the instrumentalities of the University in
the manner prescribed. In s. 18 the words used are neither
"’ provide" nor "’promote” ~but "'to nmake provi si on"
i ndi cating thereby that specific provisions have to be made
presunably through statutes. As the University has got
power to provide for the exclusive nedium and ‘also to
promote the use of the said two | anguages as nmedia of
instruction, the Senate is authorized to make statutes
providing for the former in exercise of its power under s.
18 (1) (i) and for the latter under s. 18 (1) (xiv)., As to
the. pronotion of the devel opnent of the study of © Gujarati
and
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Hi ndi in Devnagri script, the Senate, the Syndicate and the
Academ ¢ Council nmay nake the requisite laws in exercise of
the appropriate powers confer-red on them The use of the
indefinite article "a" incl. (xiv) of s. 18 (1) is not  of
much relevance, for, as | have already pointed out, it is
the appropriate article in the context.
Anot her contention accepted by the H gh Court, nanely, that
s. 4 (1) and other clauses of the section apply only to
residential colleges, was faintly advanced by l'ear ned
counsel for the respondents. There is absolutely no /force
in it, as the phraseology of the said clauses is “wide and

conpr ehensi ve and does not admit of any such limtation
The argunent that this construction wll enable t he
Uni versity to abol i sh English altogether as a nedium of

instructions it is done in the present case, has no
rel evance, for it can certainly do so, if it has power in
that regard. The Constitution depended upon the State
Legi sl atures and the universities for inparting education at
the university level. The Legislature inits turn, rightly
in ny view, conferred the necessary powers on the
university, in the interest of higher education. No one is
better qualified t han t he representatives of t he
intelligentsia  of t he State who man the various
instrumentalities of the University to decide on the nedium
of instruction to be introduced in the colleges affiliated
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to the University. It nay be that a particular university
nmay have accelerated the pace of the introduction of a
regional |anguage as the nedium of instruction at the
university level, but other universities are following a
nore cautious policy. It is for the university to decide
its own course. |If the statute has conferred the power, as

| have said it has, these considerations are of no avail
it is not disputed that if the University has the power to
prescri be an exclusive nedi um of instruction
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under a statute, s. 38A of the Act which is a consequentia
provi sion woul d be valid.
For the aforesaid reasons | hold that the University was
well within its rights in prescribing, by statutes, the said
two | anguages as nedia of instruction to replace English by
st ages.
In the result the order of the H gh Court is set aside and
the appeals are allowed with costs of the appellants here
and in'the H gh Court.
By COURT: In accordance with the view of the mgjority, both
the appeals stand dismissed in the manner indicated in the
majority judgnment, wth costs. There will be one set of
hearing fee.

Appeal s di sm ssed.




