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ACT:

Par t ner shi p- Part ner shi p regi stered before partition of
India-Suit by firm if barred-Indian Partnership Act, (IX of
1932), s. 69 (2).

Forward Transaction-Such transaction in cotton and edible
oi | seeds, if prohibited by | aw- Essenti al Suppl i es
(Tenporary Powers) Act, 1946 (XXIV of 1946), ss. 2, 3, b5-
Cotton Options (Forward Contracts and Prohibition) Oder,
1943-G |1 Seeds (Forward Contracts and Prohibition) ' Oder
1943- Def ence of India Rules, r. 81

HEADNOTE:

The respondent, a partnership firm brought a suit for
recovery of the amount with interest due to it on account of
the purchases and sal es of cotton-seeds and bal es of cotton
on behalf of the appellant firm |In contesting the suit the
appel l ant while admtting trade relations with the plaintiff
firmdisputed the correctness of the accounts. It was urged
that the transacti ons were wagering contracts and so void in
law, that they being forward transacti ons were prohibited by
law and that the plaintiff firmwhich was registered at
Lahore before the partition of India ceased to be a
registered firm thereafter for purposes of the -Indian
Partnership Act.

The trial court accepted the plaintiffs “story as
regards the transactions but held as regards the accounting
that the plaintiffs were bound to give certain credits to
the defendants and the price of 2300 bags of cotton seeds
and 50 bales of 'cotton on the final sale was directed to be
credited in favour of the defendant at the market rate on
May 28, 1947. Oher directions as regards cal cul ati ons of
i ncidental charges and interest were also given. The
| earned judge passed a final decree in favour of tile
plaintiff with appropriate costs. Against this decree both
the respondent and the appellant appealed to the Hi gh Court.
The High Court dismissed the appellants appeal and all owed
the respondent’s appeal increasing the decretal anount.
Two points of laws were raised by the appellant in this
Court, nanely,
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(i) the requirenent of s. 69 (2) of the Indian Partnership
Act was not satisfied and (ii) the transaction being a
forward transaction in cotton and edible oil seeds was
illegal and thus prohibited by | aw

Hel d, that once there was registration under the Indian
Partnership Act, it continues to be effective and valid
under that Act in the area to which it applied before the
partition of India solong as it was not <cancelled in
accordance with | aw

Bonbay Cotton Export & Import CGo. v. Bharat Sarvodaya
MII Co., r. L. R Bom (1958) 1351, approved.

Held, further, that the forward contracts in cotton
seeds were not prohibited by law. A cotton and cotton seeds
are not included in the definition of essential comodity,
any previous order with respect to themw |l be inconsistent
with the new order and cannot-continue under s. 5 of the
Essential Supplies Act, 1946.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 240 of 1961

Appeal fromthe judgnent and decree dated Novenber 21
1958, of the Punjab H gh Court at Chandigarh in Regular
First Appeal No. 266 of 1951

C. B. Agarwala and A. N. Coyal, for the appellant.

A. V. Viswanatha Sastri, O P. Mlhotra and Mhan Behari
Lal, for the respondent.

1963. February 11. The judgment of ~the Court was
del i vered by
DAS GUPTA, J.-The respondent a partnership firmcarrying on
busi ness as commission agents in the town of Khanna in
Punj ab brought the suit out of which this appeal has arisen
against the appellant firmfor recovery of Rs. 17,615/10/-
clained to be due to it on account-of the purchases and
sales mmde on behalf of the (appellant firm Bet ween
Decenber 1946
997
and February 3, 1947, 7600 bags of —cotton seeds were,
according to the plaint purchased by the respondent _on
behal f of the appellant firmat various rates, out of which
5300 bags are said to have been sold by it on behalf of the
appellant firm between the dates of January 2, 1947 -and
February 3, 1947. Thus, on February 3, 1947, 2300 bags of
cotton-seeds were left on its hands. I D May 1947 the nmarket
for cotton seeds was falling and so the respondent firm
asked the appellant either to remove the goods' wthin 48
hours on paynment of the full price or pay sonething nore by
way of margin and infornmed themthat otherwi se the /goods
woul d be sold As no reply was received these 2300 bags were
sold on May 24sone at the rate of Rs. 11/11/16 per maund and
the rest at the rate of, Rs. 11/12/- per maund. Apart  from
these transactions in cotton-seeds the respondent firm
according to the plaint, also purchased 100 bales of cotton
of which 50 bales were also sold on behalf of the' appellant
firm so that after February 14, 1947, 50 bales of cotton
purchased by the appellant firm were 1lying wth the
respondent. These 50 bales were also sold by the respondent
on May 24, 1947 at the rate of Rs. 27/12/- per maund, as the
appel l ant took no action when the respondent asked them
either to take away these bal es on paynent of the price or
to put in nmore noney by way of margin. On the accounts, it
was said, Rs. 15,556/10/- renmmined due to the plaintiff firm
from the defendant firm The suit was brought for the
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recovery of this anpbunt together with interest.

In contesting the suit the appellant while admitting
trade relations with the plaintiff firm disputed the
correctness of the accounts. The plaintiff’s case about the
purchase of cotton-seeds and cotton bales and the fact that
2300 bags of cotton seeds and 50 bal es of cotton purchased
by it remained with the plaintiff firmwas also denied. - It
Was also urged that the transactions wer e wageri ng
contracts, and so Void
998
in law, that they being forward transacti ons were prohibited
by law and further that the plaintiff firm was not a
registered firm under ‘the Indian Partnership Act, and
therefore the suit did not lie.

The Trial Court rejected all the contentions in |aw and
accepted the plaintiff’'s story as regards the transactions
but held as regards the accounting, on a consideration of
the evidence, that the plaintiffs were bound to give credit
to the defendants for the sale of 2300 bags of cotton-seeds
at the ‘contract rate of Rs.  14/5/- per maund even though
these were actually sold at a | ower rate, and that the debit
for the purchase of 2300 bags would be calculated at the
rate of Rs. 13/8/- and Rs. 13/10/- per maund, the rates at
which they were actually purchased even though they were
agreed to be purchased at the rate of Rs. 14/5/- per nmaund
on February 3, 1947. / The price of 2300 bags of cotton seeds
and 50 bales of cotton on the final sale was directed to be
credited in favour of the defendant at the market rate on
May 28, 1947. Oher directions-as regards cal cul ati ons of
i nci dental charges and interest were also given. The Court
appointed an Advocate as Conm ssioner for-the  purpose of
calculating the amount due after ascertaining the narket
price. After consideration of the report subnitted by the
Conmi ssioner, the |earned judge passeda final decree in
favour of the plaintiff for s..9,749/3/9 with proportionate
costs.

Agai nst this decree both the plaintiff and the defendant
appealed to the H gh Court of Punjab. In the defendant’s
appeal it was contended that the suit was not properly
entertained as the plaintiff firmwas not registered under
the Indian Partnership Act, 1932. It was also urged that
the transactions were illegal being forward transactions in
cotton and edible oil-seeds and thus prohibited by |aw.
Both these contentions were rejected by the H gh Court. Two
ot her minor points which were taken before

999
the High Court and were rejected by it have not been
repeat ed before us.

In the plaintiff's appeal, it was urged that the Tria
Court had erred inits directions as regards the debits and
credits for 2300 bags of cotton seeds for the purchases and
sales on February 23, 1947. The H gh Court accepted the
plaintiff’s contention in part and held that the plaintiff
was entitled to an extra anobunt of Rs. 3,244,/12/-. 1In the
result, the High Court disnissed the defendant’s appeal but
allowed the plaintiff's appeal to the extent that the
decretal anmpunt was increased by Rs. 3,244/12/- thus naking
the decree one for Rs. 12,694/.

On the strength of the certificate granted by the High
Court under Art. 133(1)(a) of the Constitution; the
defendant firm has preferred the present appeal

The appellant’s first contentionis, as in the courts
bel ow, that the suit shoul d have been dism ssed altogether
Two grounds of law are urged in support of this. The first
is based on the requirenent of S. 69(2) of the Indian
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Partnership Act. It is no |longer disputed that the firmwas
regi stered by the Registrar of Firns, Punjab, on August 16,
1946, under the Indian Partnership Act, 1932, as it stood on
that date. That was an order made before the partition of
India took place. The entire Province of Punjab was then
within British India; there was one Registrar for the entire
Province and it is not disputed that registration nade by
the Registrar whose office was at Lahore was up to August
14, 1947 good registration for the whole of what was then
British India. The appellant contends that as soon as the
partition of India took place that registration caused to be
effective for that part of the old British India which
becane the Dominion of alia and it so continued to be
ineffective for this

1000

entire area also after the Constitution of India came into
force. It is argued that the Registrar of the Punjab
within his office at Lahore, ceased to be a Registrar under
the Indian Act, when on the partition of India Lahore
becanme part of a foreign country. So, it is said, t he
regi stration becanme the registration of a foreign country
and thus ceased to be a registration for India. In our

opi nion, this argument is wholly unsound. Once there was
regi stration under the Indian Partnership Act t hat
registration in our -opinion, continues to operate as
regi stration under that Act and continues to be effective-in
other words, valid registration in the eye of law as
administered in India so long as the registration is not
cancel l ed in accordance with | aw

In coming to this conclusion, we have not overlooked the
fact that difficulties may in-certain circunstances arise as
regards the recording of alterations inthe firmnanme or its
principal place of business (s. 60); noting of closing and
opening of branches (s. 61); noting of changes in the nane
and address of partners (s. 62); recording of changes on
di ssolution of a firmand recording withdrawal of a mnor
from the firm(s. 63); rectification of mstakes in the
register (s. 64); and anmendment of register by ‘order of
court (s. 65), by the fact of the Register, on whom 'duties
are laid by these sections in connection wth the above
matters, being now at Lahore, that is, outside India. We
have not thought it necessary however to, investigate in the
present case as to what arrangenents have been nade to cope
with these difficulties. For, it is clear to us that the
presence of such difficulties cannot in any way change the
| egal position that registration that was good registration
under the Indian Act does not cease to be good registration
under the same Act. solong as it is not cancelled in
accordance with law. This view of law was taken by the

Bonbay

1001

Hi gh Court in Bormbay Cotton Export & Inport Co., v.  Bharat
Savodaya MIIl Co., (1), and is, in our opinion, the only

possi bl e vi ew.

It is unnecessary for us to consider, for the purpose  of
the present appeal, whether such a registration would be
effective registration, in an area which was outside British
India, at the tine of the registration; and on that we
express no opi nion.

For hi s next |egal contention, Vi z., t hat the
transactions were prohibited by law, M. Aggarwal a argued,
first that forward contracts in cotton as also oil seeds

were prohibited by the orders nmade in 1943 under the Defence
of India Rules and these prohibitions remai ned effective up
to the date of the contracts in the present case by virtue
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of s. 5 of the Essential Supplies (Tenporary Powers) Act,
1946 (Act XXIV or 1946). That these were forward contracts
is not disputed. It does appear that forward contracts in
cotton and in oil-seeds including cotton seeds wer e
prohibited by the Cotton Options (Forward contracts and
prohi bition) Order, 1943 of May 1, 1943 and oil seeds
(Forward Contracts and Prohibition) Oder, 1943 of May 29,
1943 respectively. Tile Defence of India Rules under which
these orders were made had however ceased to be in force
long before the date of the contracts in the present case.
Unless therefore the prohibition orders were kept alive by
some other provision of |aw the present transactions would
not be hit by the prohibitory orders. To show that they had
been kept alive, M. Aggarwala relied on s. 5 of the
Essential Supplies (Tenporary Powers) O dinance, 1946 and
the same section of the Essential Supplies (Tenporary
Powers) Act, 1946 by which it was replaced. The section is
in these words
"5, _Continuance in force of existing Unti
ot her provisions are nmade under this
(1) |.L.R "Bom (1952) 1351.
1002
Ordi nance any order, whether notified or not,
made by what ever authority under rule 80-B, or
sub-rule(2) or sub-rule (3) of rule 81 of the
Defence or India Rules, in ‘respect of any
matter specified in s. 3, which was in force
i medi ately before the commencenent of the
Ordi nance shall, notw thstandi ng
Xpiration
of the said rules, continue in force as far as
Consistent wth this Ordinance and be deened
to be an order made under ~s. 3; ‘and al
appoi nt nents made, licences or permits granted
and directions issued under any such order and
in force inmredi ately before such conmmencenent
shal | |ikew se continue in force and be deened
to be nmade, granted or issued in pursuance of
this O dinance."

The Act continued the same phr aseol ogy. These
provi sions of the Ordinance or the' Act, are however clearly
of no assistance to M. Aggarwala’s argunments. It is clear
that before the order nmade under rule 81 of the Defence of
I ndi a Rul es continues in force not wi t hst andi ng t he
expiration of the Defence of India Rules, it is necessary
that the order must be in respect of any matter specified in
s. 3. Section 3 enpowers the Central Governnent to nake
various orders but only in connection wth essentia
comoditi es. No order can therefore be considered to be
"in respect of any matter specified ins. 3" unless it 1is
in respect of an essential comodity.

"Essential Commodity" is defined ins. 2 to mean any of
the follow ng classess of comodities: (i) foodstuffs,  (ii)
cotton and wool l en textiles, (iii) paper, (iv) petrol eumand
petrol eum products, (V) spare parts of mechani cal | y
propelled vehicles, (vi) coal, (vii) iron and steel and
(viii) m ca, "Foodstuffs" was also defined thus
"’ Foodstuffs" shall include edible oilseeds and oils."
Cotton seed is an oilseed but it cannot be for a monent be
suggested that itis

1003
fit for human consunption. So, 'Clearly, it is not an
oilseed which is edible. M. Aggarwala as a |last resort
argued that what "'edible oil seed" neans is a seed from
whi ch edible oil can be prepared. Such an argunent has only

the e
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to 'be nentioned to deserve rejection. The phrase "edible
oi | -seed" can never nean what the | earned Counsel suggests
and can and does nean only an oil seed which is edible as an
oil. seed. Cotton-seed, not being edible, falls outside the
class of "edible oil-seed" and so is not foodstuff wthin
the nmeaning of s. 2 of the Ordinance or the Act of 1946.
The Cotton Seeds Order of 1943 which has been nentioned
above is therefore not in respect of a matter specified in
s. 3 of the O dinance or the Act and so was- not kept alive
by s. 5. The Cotton Order has al so not been kept alive, for
raw cotton is not one of the articles included in the
definition of "essential compdity"” ins. 2. It my -be
added that s. 5 continues only such previous Orders as are
consistent with the newlaw and clearly, as cotton and
cotton-seeds are not included in the definition of Essentia
Commodity, any previous Order with respect to themwll be
i nconsi stent with the new Order-and cannot continue under s.
5.

M. 'Aggarwal a drew our attention to a Notification by
the Central Governnent dated on Novenber 4, 1949 by which
cotton seed was excluded fromthe operation of the QO seeds
Forward Contracts Prohibition Order, 1943, by omnmitting it
from the schedule to the order, M. Aggarwala rightly
contends that such excl usion would be unnecessary unless as
a result of s. 5 of the Essential Supplies (Tenporary
Powers) Act, 1946, the G| seeds Order had renmained alive tin
to Novenber, 1949. W do not know what Iled the Centra
CGovernment to make this Notification. It is not inprobable
that a question having arisen before the Government whether
or not forward -contracts in cotton seeds continued to be
prohi bited, in view of the provisions
1004
of s. 5 of the Ordinance or the Act as nentioned above, the
CGovernment thought it proper to put the matter beyond ' doubt
by making the notification excluding cotton seeds altogether
from the Schedule to the Prohibition Order. It is
unnecessary for us to investigate the circunstances under
which the order was made. For, the fact that Governnent
thought that the effect of s. 5 was to keep alive the
O | seeds Forward Contracts Prohibition Oder, 1943 "is not
relevant at all. For the reasons nentioned earlier, we are
clearly of opinion that s. 5 cannot have that effect. M.
Aggarwal a’ s contention that the Forward contracts in cotton-
seeds which are the subject matter of the present litigation
were prohibited by | aw has therefore no substance.

This brings us to the question whether the H gh Court
erred in allowing the plaintiff s appeal 'in.increasing the
amount decreed by Rs. 3,244/12/-. 1t appears that before
the High Court it was urged on behalf of the plaintiff /that
there had been a clerical error in preparing the statenent.
Ex. P-8, an extract fromthe Saudabahi-in that the purchase
price and sale price for the transactions of February 3,
1947 was shown as Rs. 14/5/-and Rs. 14/8/-instead of the
correct figures which were, according to Saudabahi Rs.
13/5/-and Rs. 13/8-. It is obvious that this mstake would
not affect the result as the difference between the credit
entry and the debit entry for these transactions would
remain the same. Wat the Trial Court did was that it took
the sale price for February 3, transaction to be Rs. 14/5/-
as shown in Ex. P-8; but for the purchase price which had
to be debited against the defendant it rejected the figure
of Rs. 14/8/- shown in Ex. P-8 but took the figure of Rs.
19/8/-and Rs. 13/10/- as shown in the plaintiff’'s account
book. It seems to us likely that the arrangenment between
the parties was that the debits and credits in the running
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account should be on the basis of the rate at which the
purchases and sal es were

1005
actually made and not at the rate nentioned in t he
Saudababhi . This is clear fromthe fact that for both the

sale and the purchase the account book shows the actua
rates at which the purchases and sales were nmde (the
purchase price being at the rate of Rs. 13/8/- and Rs.
13/10/- per nmaund and sales being at the rate of Rs. 13/5/-
and Rs. 13/7/- per maund). It is difficult to understand
why the Trial Judge, though naking the debits against the
defendant at the | ower rate of actual purchase thought it
fit to accept the Saudabahi rate for the sale. If for
both debits and credits the actual rates at which the pur-
chases and sales were effected are accepted, it is clear
that the Tria Court”s direction had resulted in crediting
the defendant w th Rs. 3,244/12/-nmore than what was the
correct- figure. The High Court was therefore right in
i ncreasi ng the decretal anpbunt. by this sum of Rs.
3,244/ 12/ -.

It may be pointed out that if the actual rates of
purchases and sales in respect of these ’transactions of
February 3, 1947 for 2300 bags of cotton-seeds are rejected
and the Saudabahi rates (according to Ex. P-8) of Rs. 14/5/-
for the sale and Rs. 14/8/- for the purchase are accepted as
the basis for nmking the credits and debits, as M.
Aggarwal a asks us to do, the defendant woul d gain nothing at
all.

W have therefore cone to the conclusion that the High
Court was right in allow ng the plaintiff’ s appeal in part
and increasing the decretal amount by Rs. 3,244/12/-.

The appeal is accordingly dismssedwth costs.

Appeal dism ssed




