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PETI TI ONER
M S. CHILLI ES EXPORTS HOUSE LTD.

Vs.
RESPONDENT:
COW SSI ONER OF | NCOVE TAX
DATE OF JUDGVENT: 22/ 04/ 1997
BENCH

S.C. AGRAWAL, K. S. PARI POORNAN

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Pari poor nan, J.

Ani dentical question oflaw arises for consideration
in this batch of three appeals. ~ The appellant is thesame
firmin all the threeappeal s. The appel | ant-assesseeis a
public |imtedconpanycarrying on inter aliathe business
of exporting chillies to United Statesof Anerica, USSR and
Ceylon. The only question that arisesfor consideration is
"whet her the appellant is an 'industrial conpany’ as defined
in therespective Finance Acts and can therefore be taxed
only at 55% The revenue is the respondentin all the
appeal s.

2. Cvil Appeal No. 3637 0f1983 is filedagainst the
judgrment of the Madras Hi gh Court  dated 18.12.1981 in Tax
Case No. 469 of 1978 (ReferenceNo. 2890f 1978) and rel ates
to theassessment year 1974-75. Civil Appeal No. 8017 of
1995 is preferred against thejudgnent of the saneH gh
Court dated 4.4.1995 inTax Case No. 998 of 1982 and rel ates
to theassessnent year 1976-77 (Judgnment of the Hi gh Court
vs reported in220 |ITR 411). Civil Appeal No.15346 of1996
is preferred against the judgnent ofthe sane Hi gh Court
dated 27.6.1996 in TaxCase (Reference) No. 893 of 1984 and
relates to the assessnent year 1977-78. Regarding the
assessment year 1974- 1975, we are concerned with the Finance
Act of 1974, Section 2(8)(c); for the assessnent year 1976-
77 finance Act, 1976, section 2(9)(c); and for the
assessnment year 1977-78 Fi nance ActNo.2 of 1977 section
2(7)(c). A simlar provision occurring as section 2(6) (c)
of thefinanceAct No.2 of 1971 and relating to the income
tax assessnentof theappellant for the assessnentyear
1971-72was construed by the Madras Hi gh Court and the
deci sion was rendered on 8.12.1977 and thejudgnent is
reported as Additional Comm ssioner oflncone-Tax, Madras-|
vs. Chillies Export House Ltd. (115 ITR73 ).

3. Si nce thel anguage of different Finance Acts relating
to the issue incontroversy is substantially relating to the
issue in controversy is substantiallythe sane, we shal
guote the earliest provision contained in the Finance Act of
1974 relating to the assessnment year1974-75. It is as
foll ows: -
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"2. lncone-tax. -
(8) For the purpose of this section
and the First Schedul e, -

(c) "Industrial conmpany"neans a
conpany which is mainly engaged in
the business of generation or
distribution of electricity or any
other form of power or in the
construction of ships orin t he
manuf acture or processi ngof goods
orin mning."
XXXXXX XXX XXX

"Paragraph F

In the case of aconpany,

other than t heLife | nsur ance
Corporation of -India established
under t he Life | nsur ance
Cor poration  Act, 1956(31 of
1956), - -

Rat esof i ncone-tax
. In the case of _adonestic
conpany, - -
(1) Werethe conpany is a conpany
in whi ch t he public are
substantially interested, --

(i) in a case where 45 per _cent
the total incone of the tota
does not exceed i ncone;

Rs. 1, 00, 000

(ii) in a case where 55 per cent
the total incone of the tota
exceeds Rs. 1, 00, 000 i nconeg;

(2) wherethe conpany is not a
conpany in whichthe public are
substantially interested, --

(i) in the case of an industria
conpany, - -

(a) on so nuch of 55 per cent.;
the total incone as

does not exceed

Rs. 2, 00, 000
(enphasi s suppli ed)
4, The basicfacts relevantto all the three appeals are

not indispute. The question that arises for consideration

i s whether the appell ant-assessee is an"industrial company"
wi t hi nt he nmeani ng of the Finance Act s af oresaid
(hereinafter referred to as the Act) and the tax should be
| evied at the concessional rate of 55%only. The asessee, a
public |imtedconpany, is carrying onthe business ofsale

and purchase ofchillies. Chillies are exportedto USSR, USA

and Ceylon. The chillies purchased bythe assessee conpany
are sorted andgradedas per Agnark specifications. Better
qualitychillies are picked up and sorted out for export and

bef ore export they areclippedand stemred andsubjected to
fum gation under expert technical hands in order to prevent
deterioration and witha viewo give better polish and
appear ance andduring that process they are treatedwth

met hyl brom de. A Substantial part of the goods are
exported. According tothe assessee, it is engaged in the
"busi ness of processing of goods" and so entitled to the
concessional rate of income tax as perthe Finance Act. The
revenuedi sputes this claim Accordingto it, no processing
is involved and thegoods purchased and exported are
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chillies and the assessee cannot be considered to be an
"industrial conpany" carrying on the business of processing
of goods. The identical matter cane wup for consideration
before the WMadras H ghCourt relating to the sane assessee-
appel l ant for the assessment year 1971-72 and the Courthel d
that the assessee is not an industrial conmpany coming wthin
the neaning ofsection2(6)(c)of the Finance Acct No.2 of
1971. The saiddecision is reported inll5 |ITR73. Wen the
matter came upfor consideration in subsequent years 1974-
75,1976-77 and1977- 78, the earlier decisionrendered for
the assessment year 1971-72(1151 TR 73)was fol | owed w t hout

di scussion. Inthis batch of appeals, the appellant assails
the reasoning and conclusion of the H gh Courtcontained in
its judgnent dated 8.12.1977 relating to the assessnent
year 1971-72 (115 ITR 73) as incorrect and unsustai nabl e.

5. We heard counsel. Appellant’s counsel Vehenently
contended thatthe decision of the H gh Courtrendered for
the assessment year 1971-72 (1151 TR 73) did not consider in
an appropri at eperspective the requirenment ofthe rel evant
provi sions of the Finance Act or the neaning to be given to
the word "processing of goods". As  stated, the assessee-
appel | ant purchased chillies. They weresorted and graded as
per Agmark specifications.” Better quality chillieswere
pi cked up and sorted out for export and before exportthey
were clipped and stemred and subjected to fum gation under
expert technical hands in orderto prevent deterioration and
with aview togive better polish and appearance and during
that process they were treated withe nmethyl bronmide. It is
common ground that theappellant got the chillies fum gated
by Ms. Mysodet Pvt. Ltd., Bangalore by paying charges
therefor under a contract . On the basis of these facts, the
High Court in the earlier decision (115 ITR 73 ) concl uded
that the relevant section of the Finance Act --section2(6)
(O --suggests that the appellant ~conpany itself should
engage in the entire activitywhich leads to the fina
processing of the goods . Inthe said decision, theH gh
Court took the view that the appellant -assessee |is
concerned onlywith the activity of sorting and gradi ng of

chillies as per Agmark specificationsand nmaking themfit
for export andbeforeexporting clipping andstenm ng of
chillies. The activity relating to fumgation by the

treatment with nmethyl brom de was doneBy M s. Msodet Pvt.
Ltd. and the assesseedid not engagein thistreatnent of
preservation and cannot claimthe benefit of the concession
specified in the Finance Act.
6. Wewere referred to a few decisions by both the sides
to understand the scope of the word "processi ng" contai ned
in therespective Finance Acts and also as to howit was
understood by the Board of Direct Taxes. W shall refer to
themin brief.(These decisions were not avail abl e when the
Madras High Court rendered theearlierdecision reported in
115 ITR 73 dated 8.12.1977). Construingthe word "
processi ng" occurring in section 8(3)(b) ofthe Centra
Sal es Tax Act and (Registration and Turnover)Rul es, 1957,
to decide whether theore blended in the course of |oading
throught he nechanicalore handling plant con be said to
under goprocessing when it is blended,a threeMenber Bench
of this Court in Chowgule & Co. Vs. Union of India (47 STC
124 at pp. 130-131) stated thus:-

"Whet her the oreblended in the

course of loading through the

nmechani cal ore handling plant can

besaid to undergo processing when

itis blended. The answer to this

guesti on depends wupon what is the
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true neani ng and connotation of the

word "processing " in section 8(3)

(b) and rule 13. This word has not

been defined in the Act and it nust

therefore be interpreted according

toits pl ai n natural meani ng.

Webst er’ sDi ctionary gi ves the

fol |l owi ngnmeaning of the wor d

"process"to subj ect to some

special process or treatnment, to

subj ect (especially raw material)

to a process of manuf act ur e,

devel opnent or preparation for the

market, etc., to  convert into

mar ket abl eform as 1ive stock by

sl aughtering, grain bym I'1i ng,

cotton by spi nni ng, m |k by

pasteurising, fruits and Vegetabl es

bysorti ng and repacking."  Were

therefore any commodity i s

subjected to a process or treatnent

with a viewto its "devel opment or

preparation for ~the market", as,

for exanpl e, by sorting and

repacki ng fruits and vegetables, it

woul d anmount ' to processing of the

comodi tywi t hi nt he meaning of

Section 8(3) '(b) and rule 13. The

nat ure andextent of processing nay

vary from case to case; inone case

the processing maybe slight and in

another it may be extensive; but

with each process suffered, the

conmmodity woul d experience a

change. wher ever a comuodi ty

undergoes a change as a result of

sone operation perforned on( it or

inregardto it, such operation

woul d anount to processing of the

conmodi ty. The nature and extent of

the change is notmaterial. It may

bet hat canphor powder nay just be

conpressedi nto canphor cubes by

application of nechanicalforce or

pressurew t hout addi tion or

adnmi xture of any other material and

yet the operationwould anount to

processi ng of canphor powder as

held by the Calcutta H ghCourt in

Sri OnPrakas GQupta #  Vs.

Comm ssioner of Commercial Taxes

(1965 (16) STC935) . What is

necessary in order to characterise

an operation as"processing” is

that the comodity must, as result

ofthe operation, experience sone

change.’

(enphasi s suppli ed)

The abovedecision was followed by differentH gh
Courts in giving effect to simlar provisions in Finance
Acts in different contexts. InComm ssioner oflncone-Tax ,
Gujarat-1 vs. Lakhtar cotton Press Co.(Pvt.) Ltd. (142 ITR
503) the G@ujarat H gh Court held that when theassessee was
carrying on the business of ginning and pressing of cotton,
and cotton received in bulk was mechanicallypressedinto
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smal | units andpacked in comrerci al acceptabl ebales, it is
an operation which results inthe change of combdity and
anountsto processing of goods and the conpany engaged in
such an activity is an industrial conpanyentitled to
concessional rate oftax since itis engaged in the
processing of goods. In conm ssioner of Income-Tax Vs.
Datacons (P.) Ltd. (155 I1TR 66) the Karnataka Hi gh Court
held that conversion of dat furnished by custonersinto
bal ancesheets, stock account, etc., anmpbunts to processing
of goods withinthe meaning of termcontained in the Finance
Act andso, theassessee is entitled toconcessional rate of
tax. The Allahabad Hi gh Court in Comm ssioner of Walth-Tax
vs. Syed AnjadAli (202 I'TR 19 ) heldthat the activity of
crushing of tobacco | eaves and separating stens anddust
therefrom anounts to processing wthin the neaning of the
rel evant expression that occurred in Walth Tax Act. The
BonbayHi gh Court - in Shree Ml chand Co. Ltd. vs.
Conmi ssi oner of I ncone-Tax (162, | TR 764) held that when a
conpanypurchases wool, sortsout the same in different
qualities and colours and staple lengths and then hand-
washed to elimnate dirt,  etc., and dried it in sun and
bl endeduni formy for sale and export, a new comercia
commodity is broughtinto existence and the operation
carriedon anounts toprocessing of goods andthe assessee
is an industrial conpany, entitled toconcessional rate of
tax under Finance Act2 of 1971. TheKerala H gh Court in
Comm ssi oner of |ncome-Tax vs. Raj nohan Cashews (P.)Ltd.
(185 I TR 472) held ‘that when the _assesseeconpany was
engagedconpany was engaged in processing raw cashewnuts
and the mmj or operation  of processing work ~was done by
out si deagenci es on behalf ofthe assessee and  charges,
therefor, werepaid by the assessee, the assessee was
engagedi n manuf actureand processingof the goods and was
an industrial conmpany within the neani ng of section 2(6) (c)
of theFi nanceAct, 1972. The Court held that the factthat
the processingwas not done in the factory ofthe assessee
but inthe factory ofsoneone else would not necessarily
nean that the assessee is not nmainly engaged in'the
processing of the goods provided there is material toshow
that the processing was done by the outside agency for and
on behalf of the assessee isnot mainly engaged in the
processing of the goods provided there is material toshow
that the processing was done by the outside agency for and
on behalf of the assessee and the charges incurred therefor
were paid byt he assessee directly. Reference may al so be
made, in this connection, to circular No. 347 dated 7th
July, 1982, issued bythe Central Board of Direct Taxes,
Printedat 137ITR (Statutes) p. 14, which is (to the
following effect: -

“Circular No. 347, dated 7th July,

1982.

To

Al'l Conmi ssioners of Income-tax

Sir,

Subj ect: Book publi shing -
whet her industrial conpani es.
TheBoar d hasrecei ved

representations t hat conpani es

engaged in publishing of books

should be treated as industria

conpani esf or the pur pose of

section 104 of the |ncome-Tax Act,

1961. Reference has beenmade in

thi s connection tothe decisions of

the Madrasand Cal cutta Hi gh Courts
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inthe cases ofCt, WMudras V.
Comrerci al Laws of India Pvt. Ltd.
[1977] 107 ITR 822, and Addl. CT,

West Bengal -1l v. A Mikherjee &
Co. (P.) Ltd. [1978] 1131TR 718,
respectively. In the WMadras

decision it hasbeen held that
folding and stitching the printed
sheets and converting them into
parts or books, asthe case may be,
constituted processing of goods, In
the Calcutta decision, itwas held
that it iswholly unnecessary for a
publ i sher of books to. bean owner
of a printing press or to be
himsel f a book ~binder to be a
manuf acturer of books. A publisher
may get the booksprintedfrom any
printer, but the printer is a nere
contractor and the publ i sher

carries on t he busi ness of
manuf acturing and processing of
goods.

2. The Board has been advised to
accept these/ decisions.In view
thereof, book publishing conpanies
even though they may thensel ves not
be engaged in. the printing  or
bi nding of books qualify to be
treated asindustrial conpanies for
the purpose of section 104 as well

as forthe concessi onal t ax
treatnent given to i ndustria
conpani es.

3. The contentsof thecircular

may ki ndl ybe brought to the notice

ofall officers working under your

charge. "

(enphasi s suppli ed)

Onthe basis ofthe above mterials,counsel for
appel l ant vehenently contends that theentire approachmade
by theH gh Court and the conclusion reached by is
unsust ai nabl e and the above materials were notavailable to
the Madras High Courtwhen itrendered the parent decision
in 1977 (115 ITR 73). It was contended that thenain
reasoning in the said decision (115 ITR73) is to the effect
that the activity doneby the assessee, nanely, sorting and

gradi ngof chillies asper Agmark specifications and nmaki ng
themfit for export and beforeexport clippingand stenm ng
of chillies were alone doneby them but the activity

relating to fum gationby thetreatnment of nethyl “brom de
was done by another on its behalf, and so the assessee
cannot claim the benefit and the totality of the activities
cannot be consi dered ashavi ng been done by theassessee and
it is on thisbasis of reasoning, it was heldthat inthis
view it cannotbe saidthat the assessee was engaged in the
processi ng of goods within theneani ngof Finance Act No. 2
of 1971. Theplea urged before wus is that theword
"processi ng" has been understood in a very w desense by the
three nmenber Bench ofthis Court in Chowgul ecase (supra)
and by various High Courts referred to herei nabove and, even
if oneor nore of such activitiesin the series are
entrusted to any other personlike a contractor, to enable
the assessee to conplete the task, it will not disable or
di sentitle theassessee to claimtheconcessional rate of
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7. Onthe other hand, counsel for the Revenue subnitted
that the decision in chowgul ecase (supra) renderedby a
three nenber Bench of this Court has been givena restricted
scope in a later three nenber decision of this court in
Del hi Cold Storage P.Ltd. vs. Conmm ssioner of |ncone-Tax
(191 ITR 656).In that case a private limted conmpany was
runni nga cold storage.lt was held that the articles stored
in cold storage did not undergo any process. The question
was posed as towhetherthe cold storage conmpany can behel d
to have been engaged in t heprocessi ng of goods. A three
menber Bench of this court ,after quotingthe passage
subsequent to the onequoted by wus hereinabove - Chowgul e
case (47 STC 124 at 131) heldthat the word processing” is
of wider anplitude, and has various aspects and neani ng and
observed at p. 660, " the judgnent indicates that processing
i nvol ves bringing intoexistence a different substancefrom
what the material wasat thecomrencenent ofthe process”
Counsel contended thatin thiscase the goods purchased and
exported ‘are the sane, nanely, chillies. And so, it cannot
be stated thatby processinga different substance was
broughtinto existence. It was further stated that the
activity of fumigationin the present appeals is simlar to
preservation by refrigeration.lt wasfurther arguedthat

the activity carried on by theassessee is only marginal or
m ni mal and so the assessee cannot be said to be carrying on
the business of processing of goods. Reference wasalso
made to the decisionsof Karnataka ~H'gh Court inHind

N ppon Rural |Industries Pvt. Ltd. (No. 1) Vs.Commi ssioner
of Income-Tax (201 1TR 581 ) ~and H nd N ppon Rura
Industries pvt. Ltd. (No.2) Vs. Comm ssioner of |ncone-Tax
(201 | TR 588).

8. Onhearing the rival pleas urged before us, it is
evident thatthe wvarious aspectshighlighted in the

deci sions adverted to hereinabove as also the Crcular of
the Central Board of Direct Taxes werenot Available to the
Madras Hi gh Court when it rendered its main decision inl977
(115 ITR 73). The wultimte conclusion as towhether the
assessee was carrying on the business of processing of goods
woul d dependupon the consi deration - of all relevant
materials available inthe case. The Madras Hi gh Court has
eschewed from consideration one inportant -activity carried
onin the matter, nanely , the activity relating to the
fum gation by the treatnent wth nmethyl bromde on the
ground that itwas done by another (Ms. Msodet Pvt. Itd.,
Bangal ore) on behal f of the assessee. That is and
irrelevant or immaterial factor. The sole question is,
whet heron a consideration of the totality of the activities
including the one relatingto the fumigation by the
treatnent withmet hyl broni de which enables the goods to be
exported as a marketabl e comodity, anmounted tothe business
of processing of goods. The H gh court had onmitted to
consider the matter in that perspective. It also does not
stand to reason to state that the dictumlaid down by the
three menber Bench inChowgul e case(supra) hasbeen
departed from in the |Ilater decision rendered by another
coordinate Bench in New DelhiCold Storage P. Ltd. Vs.
Conmi ssi oner of Incone-Tax (191 |ITR 656). |tappearsthat
since in cold storage there was only an act of preservation
-- without anypositive action-- this Court was inclined to
take the view that the conpany running cold storage is not
an industrial conmpany and no process isinvolved. Fumi gation
requires positive action. The dictionary nmeani ng of thesaid
word is, "to treat (sonethingcontaminated or infected O
with fumes or snmoke" (Collins English Dictionary). Wbster’s
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Conprehensive Dictionary International Edition - p.512,

gi ves the nmeaning for the word, "fumigate" thus, "To subject
to snoke or funmes, asfor disinfection " Archaic -- to
perfume. Whether “"refrigeration " and"fumnigation " are of
the same or simlarinport, or whether there is any
difference, isa matter whichrequires a close |look. It
appear st hat though the goodspurchased by the assessee in
order to nake it nmarketable or nore nmarketable in the export
market -- a sensitive market. These andot her considerations
require proper evaluation and an indepth analysis and
assistance from technical persons may berequired to
ascertain how far and to what extent the various activities
carriedon, by the assessee to render the chillies purchased
| ocal | yas oneof export quality can be ternedas "carrying
on thebusi ness of processingof goods". The entire nmatter
requires a second |ook. A better investigation into the
different activities carriedon bythe assessee which
resulted in making thegoods fit for export and how far the
cumul ative effect of those activitieswill anmount to"the
processing of goods" should be arrived at inthe light of
the various decisions referred to herei nabove. Since such an
i ndept hi nvestigation and analysis ofthe matter has not
been nade, we are of the view that the decisionin the three
i nst ant appeal ssol el y based ont he earliest decision of the

Hi gh Court of Madras,rendered in 115 ITR. 73, whensuch
materi al s werenot avail abl e, cannot stand. we, therefore,

set aside the judgnentsin all the appeals and order a rem't
of themattersto the Hi gh Court for adenovo consi deration
according to | aw

9. The appeals are, therefore, allowed. There shall be no
order as to costs.




