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1. Leave granted.

2. When the Petitions for Special Leave to Appea
chal | engi ng the orders of the H gh Court cane up for

admi ssion, the contesting respondents appeared to oppose
them So, with the consent of parties and taking note of

the limted issue that is before this Court, we are

di sposing of these matters finally here and now.

3. The suit out of which these appeals arise is one
filed by Ms. Charu Kishor Mehta, the appellant, in the
two appeals arising out of Petitions for Special Leave to
Appeal - CC Nos. 5818 and 5819 of 2007. The dispute
relates to the adm nistration of a trust naned Lil avat
Kirtilal Mehta Medical Trust governed by The Bonbay

Public Trust Act, 1950. The suit challenged a notice dated
27.4.2006 issued for convening a neeting of the trustees
on 29.4.2006 to resolve certain disputes and sought a
declaration that the resolution allegedly adopted by that
neeting was illegal and void and other incidental reliefs.
By an order of this Court dated 26.3.2007 in Civil “Appea
No. 1575 of 2007, the suit was directed to be taken up

and di sposed of as expeditiously as possible and at | east
within a period of six months fromthat date. An interim
arrangenent was al so nade by that order. It is the

conmon case that pursuant to the direction of this Court,
the trial has comenced, the plaintiff exam ned in part,
and her exami nation remains inconplete, to be continued
later. As of now, a witness for the plaintiff is being
examned. It is also submitted that as per the direction of
this Court, the suit has to be disposed of before
26. 9. 2007.

4. Def endant No. 11 in the suit is the husband of
the plaintiff and defendants 12 and 13 are their children.
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They were inpleaded by way of an anmendnment of the

plaint. Defendant No. 11 filed a witten statenent
supporting the case of the plaintiff. Defendants 12 and 13
filed a joint witten statenent. They also essentially
supported the plaintiff. According to the contesting

def endants, the witten statements filed, sought to

i ntroduce avernents not gernmane to the plaint and

seeking to widen the scope of the controversy. They
therefore filed an application seeking to have such

pl eadings in the two witten statenments struck out.

Def endants 11 to 13 opposed that prayer. The trial court
passed an order dated 30.4.2007 striking out paragraphs

4 to 31, 35 and 36 of the witten statement of defendant
No. 11 and paragraphs 4, 7, 11 and 12 fromthe joint
witten statenent of defendants 12 and 13. Feeling
aggrieved, defendants 11 to 13 filed WP. No. 4407 of 2007
before the Hi gh Court purporting to invoke Article 227 of
the Constitution of India, challenging the said order
Wil e the Hi gh Court issued notice on the Wit Petition
returnabl'e by 20.7.2007, it refused to stay the suit or the
operation-of the order dated 30.4.2007. It is this refusa
to grant an interimorder of stay that is inmpugned in SLP
(O No. 10954 of 2007.

5. Meanwhile, the plaintiff filed an affidavit in lieu
of her chief-examnation in terns of Order XVIII Rule 4 of
the Code. The contesting defendants filed an application
for striking out that part of the evidence in the affidavit,
whi ch, according to them travell'ed outside the pleadings

in the plaint. The plaintiff filed an objection to that
application. By order dated 13.6.2007, the trial court
accepted the plea of the contesting defendants and struck
out paragraphs 11, 21 to 25, 27 and 29 in the affidavit of
exam nation-in-chief filed by the plaintiff. Feeling
aggrieved by that order, the plaintiff filed WP. No. 4698 of
2007 invoking Article 227 of the Constitution of I|ndia,
chal l engi ng the order of the trial court. Though the Hi gh
Court admtted the Wit Petition and issued notice
returnable on 20.7.2007, it declined to grant a stay of tria
of the suit or of the operation of the order dated

13. 6.2007. Feeling aggrieved by the refusal of the High
Court to grant an interimorder pending disposal of the

Wit Petition, the plaintiff has come up to this Court by
way of Petition for Special Leave to Appeal arising out of
CC No. 5818 of 2007.

6. The plaintiff, confronted with the order dated
13.6.2007 striking out a portion of her affidavit evidence

i n chief-exam nation, noved an application for

amendnment of the plaint. By the proposed anendnent,

she sought to add paragraphs 3(a), 3(b) as also

paragraphs 7(a)(i) and 7(a)(ii) to the plaint. The contesting
def endants opposed that application on various grounds.

The trial court, by order dated 16.6.2007, dism ssed the
application. Challenging the said order, the plaintiff filed
WP. No. 4697 of 2007 in the H gh Court under Article 227

of the Constitution of India. The H gh Court while

admitting the said Wit Petition and issuing notice

returnabl e by 20.7.2007, declined to stay the suit or the
operation of the order dated 16.6.2007. This declining to
grant stay is challenged in the Petition for Special Leave to
Appeal arising out of CC No. 5819 of 2007.

7. Learned counsel for the plaintiff and defendants
11 to 13, the appellants before us, submtted that having
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admtted the challenge to the orders of the trial court, the
H gh Court was not justified in refusing to stay the
operation of the respective orders. Counsel specifically
submitted that they were not seeking a stay of the trial of
the suit but were only seeking a stay of the operation of
the orders refusing the amendnent of the plaint, striking
out portions of witten statenents of defendants 11, 12

and 13 and a part of the chief-exanmination of the plaintiff
covered by the affidavit. Counsel subnmitted that if
ultimately the petitions under Article 227 of the
Constitution of India filed by the plaintiff and defendants
11 to 13 challenging the orders of the trial court are to be
al | owed, then during the exam nation of the w tnesses, al
those aspects covered by the anmendnent and the

untruncated witten statenent and that covered by the

chi ef - exani nati on af fidavit, would have to be elicited in
the exami nation of the witnesses, and if meanwhile the

evi dence i's concluded, this will ‘result in considerable
confusion and the evidence will have to be reopened,

wi tnesses recall ed and these natters covered all over
again. Counsel therefore submtted that the operation of
the relevant orders may be stayed pendi ng di sposal of the
wit petitions by the H gh Court. This would cause no
prejudi ce to anyone.

8. Learned Seni or Counsel appearing for the
contestlng respondents submtted that the H gh Court was

in error in adnmitting the petitions under Article 227 of the
Constitution of India since the anendment brought to
Section 115 of the Code was not intended to be one

opening the fl oodgates to enable every order to be
chal | enged under Article 227 of the Constitution of |ndia.
Article 227 of the Constitution of |India was concerned

with correcting errors of jurisdiction and the H gh Court
ought not to have entertained the wit petitions filed by
the plaintiff and defendants 11 to 13. The plaintiff and
defendants 11 to 13, if so advised, had an opportunity to
chal | enge these orders in terns of Section 105(1) of the
Code, in any appeal against the decree that they may be
forced to file. Counsel pointed out that in view of the
proviso to Order VI Rule 17 of the Code introduced in the
year 2002, the anendment of the plaint sought for could

not be granted in this case, since the evidence had already
conmenced when the application was made and there was

no extraordi nary circunstance justifying the allow ng of
the anendnment. Simlarly, the orders striking out

portions of the witten statenents and the affidavit in

chi ef -exam nation, also could not be interfered with. It is
not for us to consider these argunents at this stage and it
is for the contesting defendants to raise these contentions
before the Hi gh Court wherein the orders of the trial court
are under challenge. The Hi gh Court which is

entertaining the challenge to the orders of the trial court,
we are sure, would consider those contentions as well

while it takes up the wit petitions for final disposal

9. Learned counsel for the contesting respondents
further submitted that an order of stay of the operation of
the orders inmpugned before the Hi gh Court would result in

i npediment to the trial of the suit and such an order

cannot be passed in the light of the specific directions
earlier issued by this Court. Counsel further subnitted

that the Hi gh Court had the jurisdiction either to grant an
interimstay pending an adjudication or not to grant it and

it is not for this Court exercising jurisdiction under Article
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136 of the Constitution of India to entertain such Petitions
for Special Leave to Appeal and to pass orders interfering
with the orders of the High Court. Counsel submtted that
if any stay is granted by this Court that would lead to an
argunent that the Supreme Court had found nmerit in the
chal l enge of the plaintiff and defendants 11 to 13, to the
orders of the trial court and that would send a wong
signal. Counsel submtted that on the facts and in the
circunst ances of the case, there was no reason to
interfere with the orders of the Hi gh Court refusing to
grant a stay of operation of the orders passed by the trial
court.

10. It is true that it is not for this Court to interfere
with each and every interimorder passed by the High

Court. But, there may be occasi ons when this Court is
called upon to step in, in its corrective jurisdiction. But
that, of course, w || depend upon the facts and

ci rcunst ances of a particul ar case and they may be rare.
Wil e therefore we agree with the subm ssion of |earned
Seni or Counsel-for the respondents that normally this

Court should not interfere with the refusal to grant a stay
by the High Court in a particular proceedi ng, we cannot
assune the position that this Court will never do so

what ever be the circunstances. Wether an appropriate
circunmstance exists in this case, is another matter.

11. As far as the submission that ‘an interim order of
stay, if it were to be granted by this Court, would influence
the High Court or lead it into thinking that there is merit
in the petitions filed beforeit by the plaintiff and
defendants 11 to 13, the same does not give enough credit

to the judicial approach a High Court has to nake or to

the experience and fam liarity of the concerned judge with
the procedure. After all, nerely because this Court passes
an order of stay in the circunmstances of a case deviating
fromwhat the H gh Court has done, it cannot be expected

that the Hi gh Court will suddenly find nerit in the matter

pendi ng before it and it will be guided by the interim order
passed by this Court. W are confident that any Hi gh
Court or any judge trained in |law will have no difficulty in

under st andi ng the scope of the order passed by this Court
and in understanding that what it or he is called upon to
do, is

to decide the matter on nerits uninfluenced by the fact
that an interimorder of stay has been granted by this
Court or nmerely by the reasons if any, stated by this Court
in an interlocutory order in a natter that has cone up
before it at an interlocutory stage. W therefore see no
merit in the apprehension of |earned Senior Counsel for
the contesting respondents that a grant of stay by us
woul d send a wong signal to the Hi gh Court. W have no
doubt that the High Court will consider the argunents of
both sides on nerits uninfluenced by anything we have
done here and cone to its own i ndependent concl usion on
nmerits.

12. Now coming to the question, whether we should
interfere and grant an interimorder of stay of operation of
the orders refusing the anendnent of the plaint, striking

out portions of the witten statenent of defendants 11, 12
and 13 and striking out portions of the chief-exan nation

of the plaintiff fromthe affidavit tendered in that behalf,
we see no reason to stay the operation of the order




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of

6

refusing the anendnent of the plaint. Such order of stay
woul d be neani ngl ess since as of now there is no

amendnent of the plaint and an amendment woul d cone

into existence only if the High Court finds it a case where
interference is called for in the |ight of the rel evant
argunents that may be raised before it. But, we think

that the stay of operation of the orders striking out
portions of the witten statenments of defendant No. 11 and
of defendants 12 and 13 and part of the chief-exani nation
in the affidavit tendered by the plaintiff would be justified
since in case the Hi gh Court were to accept the challenge
to those orders of the trial court, it would nean that the

wi tnesses will have to be recalled and questions put to
them on those aspects now struck out to cover those
aspects and this woul d inconvenience the trial. The

consequence of granting a stay would only be that some
irrelevant aspects-are al'so covered in the examn nation of
the witnesses. If the High Court were to disnmiss the wit
petitions, those portions can al ways be eschewed. By and

| arge, which part of the evidence is to be discarded as
bei ng outside the pleadings is sonmething that the court

consi ders when it discuses the evidence. There cannot

al so be any doubt that no anpbunt of evidence can be

| ooked into on a plea never put forward.  (See Siddik
Mahormed Shah vs. M. Saran and others (AR 1930 P.C.

57). Therefore, at this stage, if the operation of those two
orders are not stayed, it would nmean that the exani nation

of the witnesses wi'll cover only that portion of the plea
admitted to be put forward by defendants 11 to 13 or in

the plaint, and that woul d cause-inconvenience to.the tria
whi ch has been directed to be expedited by this Court.
Merely because some nore or not strictly necessary

guestions are also asked either in cross-exanination or in
chi ef - exam nati on, that cannot al so prejudice the

contesting defendants since they can always pl ead either
that a part of the evidence has to be discarded as not

bei ng covered by the pleadings inthe case or that it is
irrelevant. W do not think that it is necessary at this
stage to shut out any evidence. W clarify that what part
of the pleadings and what part of the evidence have to be

di scarded, will have to be considered by the court in the
light of the order that may be passed by the H gh Court

and if that part of the evidence is covered by the pleadings
that are directed to be struck out then, obviously, that
part of the evidence will have to be ignored. So will be the
fate of the evidence that m ght be tendered which is not
covered by the pleadings in the plaint. Obviously, the
guestion whet her defendants 11, 12 and 13 can enl arge

the scope of the suit will also have to be considered both
by the High Court while dealing with the issue and by the
trial court when it deals with the suit finally. Suffice it to
say that in order only to ensure that there is no possibility
of a truncated trial, we stay the operation of the orders
striking out portions of the witten statenent of

defendants 11, 12 and 13 and portions of the affidavit
tendered in chief-exam nation by the plaintiff. W make it
clear that what part of the witten statenent of defendant
No. 11 and of defendants 12 and 13and what part of the

evi dence are to be ignored, are matters that will depend
upon the decision to be rendered by the H gh Court in the
matters pending before it and to be considered by the tria
court when it finally disposes of the suit and if its order
were to be upheld by the Hi gh Court, to be consistent with
the order it has already passed.
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13. At the sanme tinme, we think it necessary to clarify
that the trial of the suit will go on and there will be no

i npedinment to it. W find that the Hi gh Court has posted

the matter on 20.7.2007 and all parties agreed before us

that they will be ready to argue the matter that day. W

request the High Court to ensure that the wit petitions

covering such sinple issues, be taken up on 20.7.2007

itself and di sposed of in accordance with [aw i nedi ately.

14. The orders of the Hi gh Court are thus slightly
nodi fi ed and the appeals are disposed of with the above
direction. The parties are directed to suffer their
respective costs.




