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REPORTABLE
I N THE SUPREVME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 7024 OF 2002
Kashm r Si ngh ... Appel | ant
Ver sus
Union of India & ors. ... Respondent s
W TH
CIVIL APPEAL NO. ............. OF 2008

[arising out of SLP (C) No. 20803 of 2002]
ClVIL APPEAL NOS. 5546, 8171-8172,
8169- 8170 of 2003 and 3162-3165 of 2004

JUDGVENT
S.B. SINHA, J :
Leave granted.
1. Whet her rule of perpetuity would be applicable in respect of a

menber of a Sikh Judicial Conm ssion (for short "Commi'ssion")

constituted under the Sikh Gurdwaras Act, 1925 (for short “"the Act") is
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in question in this appeal which arises out of a judgment and order dated
13. 09. 2002 passed by a Five-Judge Bench of the Punjab and Haryana

High Court in Cvil Wit Petition No. 371 of 1999.

2. The Act was applicable to the entire territories of the undivided
State of Punjab including PEPSU. By reason of the provisions of the

State Reorgani sation Act, 1956, the State of Hi machal Pradesh was
constituted, having been carved out fromthe State of Punjab

3. Anot her Parliamentary Act, being Punjab Reorganisation Act,

1966 (for short "the 1966 Act") was enacted in terns whereof the State

of Punjab was divided into the State of Punjab, the State of Haryana and
the Union Territory of Chandigarh

4, The Central Governnment admittedly is the appropriate authority

for passing requisite orders in relation to the matters involving inter-State
Boards as envi saged under Section 88 of the 1966 Act. It issued a
notification dated 19.10.1978 nonminating the State of Punjab for the

pur pose of exercising its power under the 1966 Act.

5. In ternms of the provisions of the Act, the Shiromani Gurdwara
Prabandhak Conmittee (hereinafter referred to as "the Board") was
constituted. Appellant was appointed as a nmenber of the Commi'ssion in

terms of a notification dated 4.07.1989. He was el ected the President
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thereof. Along with himone S. Dara Singh and S. Raghbir Singh were

al so appoi nted as nmenbers of the Commi ssion

6. A new Board was constituted on 21.11.1996. While the
Conmi ssion was functioning with the said nenbers, the State of Punjab
issued a notification on 6.01.1999 whereby and whereunder all the

menbers including the appellant were renoved and in their places S

Man Mohan Singh, S. Anrik Singh and S. Ajwant Singh Mann were

appoi nt-ed.

7. A wit petition was filed thereagainst in January, 1999. During
pendency of the said wit petition, the State of Punjab issued two nore
notifications on or ‘about 12.01.1999. By reason of the first notification
i ssued under Sections 70 and 71 of the Act, the notification dated

6. 01. 1999 was rescinded and by reason of the second notification, the
Conm ssion was reconstituted.

8. The writ petition was anended questioning also the validity of the
af orenmenti oned two notifications dated 12. 01. 1999.

9. The State of Punjab as al so the Union of India, however, opposed
the said wit petition contending that the State of Punjab had the requisite

jurisdiction to renpve the nmenbers of the Conmi ssion
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10. It was furthernmore contended that the Union of India in terns of

Section 72 of the 1966 Act had the requisite power to amend the law in
regard to an intra-state body corporate. It was urged that by reason of the
notification dated 19.10.1978, only a clarification had been issued to the
effect that the word "State Governnent” woul d nean the "Governnent
of State of Punjab" and even the State of Haryana consented thereto.
11. As regards the notifications dated 12.01.1999, it was contended
that some inadvertent m stake had crept in; which was corrected by the
said notifications, insofar as the source of power for issuance of the said
notifications being Section 79 of the Act was not avail able, particularly,
in view of the fact that clause (iv) thereof had been declared ultra vires
by a Full Bench of the Punjab and Haryana High Court in Shironmani
@ur dwar as Par bandhak Conmittee, Anritsar and another v. Lachhman
Singh GIl and others [AIR 1970 P & H 40].
12. The matter was placed before a Division Bench of the Punjab and
Haryana Hi gh Court. By an order dated 19.04. 1999, the Division Bench
fornmulated the follow ng five questions and referred the matter to a Five-
Judge Bench:

"(i) Wiether the CGovernnent of India has

power under Section 72 of the Punjab Re-

organi sation Act to issue notification dated
19.10. 1978 directing the substitution of the
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words "the State Government" with the words
"the Governnment of the State of Punjab" in
Sections 70, 71, 74, 78, 79 and 80 of the Sikh
Gur dwar as Act, 1925?

(ii) If the answer to question No. (i) is in
negative, then

(a) VWet her the petitioners and such
ot her nmembers who have been
appoi nted by the Governnent of
Punj ab State after reorganization can
chal | enge the notifications dated
19.10. 1978 and 12.1.1999 as their
own appoi ntnments are invalid?

(b) VWi ch Governnent woul d exerci se
the powers of the State Governnent
in relation to the various provisions of
the Sikh Gurdwara Act, 1925 which
deals with the functioning of the
Judi ci al Commi ssion, powers to issue
directions inrelation to the Judicia
Comm ssi on?

(iii) I'f the answer to question No. (i) is in
affirmative, then

(a) Whet her the jurisdiction of the
Central Governnment woul d be ousted
in view of the provisions of Sections
3 and 4 of the Inter-state Cooperation
Act, 1957? And

(b) Vet her notification dat ed
19.10.1978 suffers fromthe vice of
excessi ve del egati on?

(iv) Wether under the Sikh Gurdwara Act,

1925 any period is fixed for which a menber of
the Commission will hold the office or does he
hold the office in perpetuity?
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(v) Whether the notification dated 12.1.1999
is |liable to be set aside on account of nml a-

fide?"
13. The Five-Judge Bench heard the matter for some tinme and reserved
its judgnment on 24.05.2001. On or about 5.07.2002, however, the

purported notification dated 12.01.1999 was wi thdrawn and the

Conmi ssi on was restored. Appel l ant herein filed an application for
withdrawal, of the said wit petition which having been opposed, by an

order dat'ed 16.07.2002, permission to withdraw the said wit petition

was refused

The judgnment was delivered on 13.09.2002.

Three Hon’ bl e Judges were of the opinion
(1) The tenure of the menbers of the Conm ssion is co-tenuous
with the termof the Board; and
(ii) The Government of Punjab-had the power to issue directions in

regard to the constitution of the Conm ssion

One of the Hon' bl e Judges opined that having regard to the
deci sion of the Full Bench of the High Court in Shiromani CGurdwaras
Par bandhak Conmittee (supra), the nenbers of the Commi'ssi on cannot

be renmoved




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

37

7

The Chief Justice of the Hi gh Court, however, was of the opinion
that in view of the term nol ogies used in the rel evant provisions of the
Act and as no fixed period for holding the office has been provided
therein, the Conmission can be directed to be wound up only when no
case remai ns pending before it.

14. We nmay place on record that during pendency of the wit petition
menbers were appoi nted on 8.07.2002 whereagai nst the Board filed wit
petition which was al lowed by an order dated 14.08.2003. G vil Appea
Nos. 8169-8172 of 2003 and 3162-3165 of 2004 are directed agai nst the
said order dated 14.08. 2003.

15. The Act was enacted to provide for the |legal procedure in terns
wher eof Gurdawaras and Shrines which, owning to their origin and

habi tual use, are regarded by Sikhs as essentially places of worship may
be brought effectively and permanently under Si kh .control and their
adnm nistration reforned so as to nake it consistent with the religious
views of the said comunity.

The Act extended to the territories which inmediately before
1.11.1956 were in the States of Punjab and Patial a'and East Punjab States

Uni on.
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"Comm ssi on" had been defined in Section 2(2) of the Act to nean
"the Judicial Comm ssion constituted under the provisions of Part 11" of
the Act.

"Comm ttee" has been defined in Section 2(3) of the Act to nean
"a committee of managenent constituted under the provisions of Part
.

Chapter Il of the Act consists of Sections 3 to 11. It deals with the
matter relating to filing of petitions to State Governnment relating to
Gur dwar as.

Chapter 111, consisting of Sections 12 to 37, deals with
appoi nt nent of the menbers of the Tribunal and proceedi ngs before it.
Sub-section (1) of Section 12 of the Act reads as under:

"12(1) For the purpose of deciding clains made
in accordance with-the provisions of this Act
the Local Governnent may fromtine to tine

by notification direct the constitution of a
tribunal or nore tribunals than one and nay in

| i ke manner direct the dissolution of such
tribunal or tribunals."

Chapter V of the Act, occurring in Part |11, deals with the control

of Si kh Gurdwar as. Section 40 of the Act deals with the Board,
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Commi ttee and Commi ssion to be constituted for the purposes of this
Act. Section 41 of the Act reads as under

"41. The managenent of every Notified Sikh
Gurdwara shall be adm nistered by the
conmittee constituted therefor, the Board and
the Conmission in accordance with the
provisions of this Part."

In terms of the provisions of the Act, the Board is the highest
adm ni strative body. It is controlled by the State Government. Al
regi onal ‘political parties participate in the election of the Board.

Section 42 of the Act provides for constitution of the Board.

Process of election is contenplated by Sections 43, 43-A and 50 of the

Act .
Section 43-A of the Act reads as under:

"43- A Consti tution of new Board.-- (1)
Whenever a new Board within the neaning of
Section 51 is constituted, it shall consist of --

(1) one hundred and forty el ected
nmenbers;

(ii) the Head M nisters of the Darbar
Sahi b, Anritsar, and the follow ng ground
Takhats, nanely--

the Sri Akal Takht Sahib, Anritsar, the
Sri Takhat Keshgarh Sahi b, Anandpur, the Sri
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Takhat Patna Sahib, Patna the Sri Takht Hazur
Sahi b, Nanded; and

(ii1) fifteen nmenbers resident in |India,
of whom not nore than five shall be residents
of Punjab, co-opted by the nenbers of the
Board as described in clauses (i) and (ii);

(2) The State CGovernment shall, as

soon as may be, call a meeting of the nenbers
of the Board described in clauses (i) and (ii) of
sub-section (1) for the purpose of co-opting the
nmenbers described in clause (ii) of that sub-
section, and after the menbers have been co-
opted, the State CGovernnent shall notify the
fact of the Board having been duly constituted;
and the date of the publication of the
notification shall be deenmed to be the date of
the constitution of the Board."

The term of the nmenbers of the Board is five years fromthe date
of its constitution or until the constitution of a new Board, whichever is
| ater as provided under Section 51 of ‘the Act. Life of the Board is also
limted.

Constitution of Judicial Conmission is contained in Section 70 of
the Act. The nenbers of the Commi ssion nust be Sikhs appointed from
time to time, as may be found necessary by the | ocal Government. Sub-
section (2) of Section 70 provides for the essential qualifications for
bei ng appoi nted as menmbers. Sub-section (3) of Section 70 of 't he Act

provides that two of the menmbers of the Commission shall be selected by
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the State Government out of a list of qualified persons prepared and
mai nt ai ned as specified in Section 71 thereof.
Section 71 of the Act reads as under

"71. Appointment of menbers of the

Conmi ssion.-- (1) For the purpose of the
appoi nt nent of nenbers of the Comm ssion
the Board shall, as soon as may be, after its

constitution submt a list of the names of seven
persons nonmnated by the Board, and the State
CGovernment shall after being satisfied that the
persons are qualified as required by section 70
record the list; provided that if the Board fails
to submt a list within ninety days fromthe
constitution of the Board the State Governnent
nmay itself conplete a list of qualified persons.
(2) A person whose nane is on the |ist
describedin sub-section (1) shall be entitled to
have hi s name retained thereon for two years
after his nom nation has been recorded,
provi ded that the State Governnment may at any
time renmove his nane, if it is satisfied upon a
report made by the Board and any enquiries it
may see fit to make, that he is incapabl e of
acting as a nmenber of the conm ssion.

(3) If _any person whose nanme-is on the
list dies, or applies to the Board to have his
name renmoved therefromthe Board shal
informthe State Governnent and his nane
shal | be renoved fromthe 1ist.

(4) The State CGovernnent shall on
request being nmade to (it for this purpose by the
Board renove fromthe List the name of ‘any
per son whose nane has been on the list for
nore than three years, provided that the name
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of any person shall not be so renoved while
such person is a nenber of the comm ssion

(5) When a name has been renoved
fromthe list the Board shall nomi nate a
qual i fied person for the purpose of filling the
vacancy, and the State CGovernnent shall after
bei ng satisfied that such person is qualified,
pl ace his name upon the list.

(6) If the Board fails to nom nate a
person to fill a vacancy as required by sub-
section (5) the State Government nay after
giving one nonth’'s notice of its intention to the
Board pl ace the nane of any qualified person
on the list to fill the vacancy."

on 79 providing for renmoval of nenber of Comi ssion

"79./ Renoval of menber of Commi ssion.--
The State Governnent may renbve any
menber of the Conmi ssion--
(i) if he refuses to act or becones in
the opinion of the State Governnent incapable
of acting or unfit to act as a menber; or
(ii)-if he has absented hinself from
nore than the consecutive neetings of the
comm ssi on, or
(iii) if it is satisfied after| such enquiry
as it may deemnecessary that he has flagrantly
abused his position as a nenber; or
(iv) if he has served as a nenber for
nore than two years."
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16. It may be noted that clause (iv) of Section 79 of the Act, which
was i ncorporated by Anendi ng Act of 1954 has been declared ultra vires
by the Hi gh Court in Shiromani Gurdwaras Parbandhak Conmittee

(supra).

17. We nay al so notice that the object of introducing the said
Amendi ng Act was stated to be as under

"Under the existing provisions of section 83 of
the Sikh Gurdwaras Act, 1925, the State
CGovernment "nmay at any tine, when there is no
proceedi ng pendi ng before the Comi ssion

di ssol ve the Conmi'ssion". So that the State
Gover nrent can di ssol ve the Judici al

Conmi ssifon only when there is no proceedi ng
pendi ng before it and as long as there are any
proceedi ngs pendi ng before the Comm ssion, it
cannot' be di ssol ved.

As fresh cases are instituted in the Court
of the Judicial Commission fromtine to tine,
the effect of the existing provision of the Act is
that a Conm ssion once constituted is nore or
| ess perpetuated. In the interest of the efficient
wor ki ng of the Judicial” Commi'ssion and in
order to remedy a possible awkward situation in
which the life of a Tribunal nmay get very
unnecessarily prolonged, it is, therefore,
desirable that there should be a provision'in the
Act enpowering the State Government to
renove any nenber of the Commi ssion after he
has served on it for a specified period, where
ci rcunst ances may so require. Hence cl ause
(iv) to section 79 is added.
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2. Amendnent of section 79 of Punjab Act

Vi1l of 1925 - In section 79 of the Sikh
Gurdwaras Act, 1925, after clause (iii), the
word "or" and thereafter the foll owi ng new
cl ause shall be added: -

"(iv) if he has served as a menber for nore
than two years"."

18. Section 83 of the Act deals with the dissolution of the Comm ssion
stating that the State CGovernment may at any time, when there is no
proceedi ng pending before it, dissolve the sane.

19. Chapter VII1 of the Act deals with the Conmittee of Gurdwaras.
‘The conmittee for the gurdwaras known as the Sri Akal Takht Sahib
Anritsar and Sri Takht Kesgarh Sahi b, Anandpur’ is the Board as
contained in Section 85 of the Act. For every notified Sikh Gurdwara,

ot her than the one specified in Section 85, the Cormittee is required to
be constituted after it has been-declared to be a Sikh Gurdwara under the
provi sions of the Act or upon application of the provisions of Part 111
thereof. The tenure of the nmenbers of the Conmittee adnmittedly is five
years fromthe date of Constitution-or until a new Committee is
constituted, whichever is later. Al Committees are body corporates

havi ng perpetual succession and a conmon seal . The vacancy in the
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Committee is to be filled up in the manner in which the predecessor in

of fice was el ected or nom nated

20. The Conmmission is a judicial body. Managenment of every notified

Si kh Gurdwara is administered by the Committee constituted therefor,

the Board as also the Conmission. If a person is aggrieved by a finding
of the Board, he has a renedy of preferring an appeal thereagainst before
the Conmi ssion. The order passed by the Conmission is final. The

guestion as to whether a person has become a ‘patit’ or not has to be

det erm ned by the Conmi ssi on. An el ection dispute under certain
situations is also anmenable to the jurisdiction of the Comm ssion. The
Board can al so apply to the Commi ssion for an order allowing it to

devote the whole or part of such surplus sumor inconme to a particular
and specified religious, educational or other charitable purpose or any
pur pose whi ch pronotes social welfare as envisaged under Section 106

of the Act whereupon the Commi ssion nay determ ne what portion if

any of such surplus sumor incone has to be retained as a reserve fund
for the concerned Gurdwara whereupon it may direct the remai nder of

the surplus sumor incone to be devoted to any such religious

educational or charitable purpose as it my deem proper
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21. The Comm ttees and the Conmi ssion have vari ous ot her functions

with which we are not concerned.

22. We nmay briefly also notice the provisions of the 1966 Act. It was
enacted to reorgani ze the existing State of Punjab into the States of
Punj ab and Haryana and the Union Territory of Chandigarh and to

transfer certain areas of the existing State of H nachal Pradesh. Section
2(f) of the 1966 Act defines "existing State of Punjab" to nean the State
of Punjab as existing-inmmediately before the appoi nted day, which is
1.11. 1966.

23. Section 72 of the 1966 Act, which is relevant for our purpose,
reads, thus:

"72. CGeneral provisions as to statutory
corporations- (1) Save as otherw se expressly
provi ded by the foregoing provisions of this
Part, where any body corporate constituted

under a Central Act, State Act or Provincial Act
for the existing State of Punjab or any part

t hereof serves the needs of the successor States
or has, by virtue of the provisions of Part II,
becorme an inter-State body corporate, then, the
body corporate shall, on and fromthe appointed
day, continue to function and operate in those
areas in respect of which it was functioning and
operating i medi ately before that day, subject
to such directions as may fromtine to'tinme be

i ssued by the Central Covernnent, until other
provision is nmade by law in respect of the said
body corporate.
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(2) Any direction issued by the Centra

Cover nment under sub-sec. (1) in respect of

any such body corporate may include a

direction that any |aw by which the said body
corporate is governed shall, in its application to
that’ body corporate, have effect, subject to
such exceptions and nodifications as may be
specified in the direction.

(3)For the rempoval of doubt it is hereby

decl ared that the provisions of this section shal
apply also to the Punjab University constituted
under the Punjab University Act, 1947, the
Punj ab Agricultural University constituted

under the Punjab Agricultural University Act,
1961, and the Board constituted under the

provi sions of Part |1l of the Sikh Gurdwaras

Act ,~ 1925.

(4) For the purpose of giving effect to the

provi sions of this section in so far as it relates
to the Punjab University and the Punjab
Agricultural” University referred to in sub-
section (3), the successor States shall nake
such grants as the Central “Governnment may,
fromtime to time, by order, determne."

Section 88 of the 1966 Act provides for the territoria
| aws. Section 89 provides for power to adapt |aws. Section 91 p
for power to name authorities. Section 96 provides for power to
difficulties in the followi ng terns:
"96. Power to remove difficulties- If any
difficulty arises in giving effect to the

provisions of this Act, the President may, by
order, do anything not inconsistent with such

extent of the
rovi des

renove
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the appel | ant,

(i)

(i)

Giii)

18

provi si ons which appears to himto be
necessary or expedient for the purpose of
renoving the difficulty.”

P.S. Patwalia, |earned senior counsel appearing on behal f of

woul d subm t:

Having regard to the fact that Section 79(iv) was del eted by Act
No. 11 of 1944 and the sanme having been re-introduced by Act

No. 11 of 1954 which having been found to be ultra vires, it
nust be held that the tenure of a nenmber of the Conm ssion
bei ng not fixed he would continue in office unless it is

di ssolved in terms of Section 83 of the Act, viz., as long as any
proceedi ngs renmi ns pendi ng before the Comi ssion

The Board al one being vested with a power to forward a list of
seven persons out of whomtwo are appointed by the

CGovernment as nenbers, the High Court comritted a manifest

error in opining that the tenure of the Conmmi ssion is co-

term nus with that of the Board.

The notification issued by the State of Punjab was wholly
illegal as the Commi ssion is-an inter-state body corporate as
envi saged under Section 72 of the 1966 Act and in that view of

the matter the Central Governnent was the only conpetent
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of the State of

(i)

(i)

19

authority to exercise the requisite jurisdiction as contenpl ated
under Entry 44 of List | of the Seventh Schedul e of the
Constitution of India and Section 72(1) of the 1966 Act.
The purported del egati on of power by the Central Governnent

in favour of the State Government in terns of the said
notification dated 19.10.1978 is ex facie illegal in view of the
principles-contained in the naxi m del egatus non pot est
del egare as thereby the Central Governnent abdicated its
essential statutory functions in favour of the del egatee.

C.S. Vai dyanat han, |earned senior counsel appearing on behalf

Punjab, on the other hand, would submt:

The Conmi ssion is not-an occasional body but a perpetual

body.

Havi ng regard to the tenor of Sections 40 and 70 of the Act
wherein the words "fromtime to time!" have been used, it is
evident that the reasonabl e neaning which is required to be
given thereto would | ead to the conclusion that the Governnent

has the power to make fresh appointments of the menbers.
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(iii) For the aforenentioned purpose, the provisions of Sections 40

and 70 of the Act have to be given a harnoni ous construction
and upon giving a holistic reading of the entire Act.

(iv) The Act had an extra-territorial application keeping in viewthe
provi sions of Section 88 of the State Reorgani sation Act,
particularly, in view of the fact that no | aw has been enacted in
that behal f either by the State of Haryana or by the State of
H machal Pradesh.

(v) The Central Governnent in exercise of its power under Section
89 of the Act nerely directed that the State of Punjab shal
carry out -the provisions of the Act. The said order is only
clarificatory in nature and does not anount to del egation or
sub-del egation of its power under the 1966 Act. In any event,
the power of the Central CGovernment in this behalf being not
under chal | enge nor any act of nala fide having been attributed,
t he i npugned judgnent does not call for any interference.

26. M. Jaspal Singh, |earned senior counsel appearing on behalf of

the SGPC, suppl enenting M. Vai dyanat han urged:
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(i) Upon readi ng of the provisions of Sections 40, 41, 51, Sub-

section (3) of Section 70 and Sub-section (6) of Section 71, it
woul d be evident that the life of the Board is |inmited.

(ii) Wit Petition nmust be held to have been given up the chall enge
in respect of the notification dated 12.01.1999 as the appel |l ant
being a beneficiary in respect of the said notification, and thus,
he i s estopped from chall enging the subsequent notification
dated 17.02.2005 al so as he should not be permtted to
approbate and reprobate at the sane tine.

27. The Act was enacted to provide for the better administration of
certain Sikh Gurdwaras and for inquiries into matters connected

therewith. It is a conplete Code. The Act provides for not only the
constitution of a Tribunal but also for the constitution of a Comm ssion.
Both the Tribunal as also the Conmm ssion play significant and i nportant

rol es under the Act. They deal with a | arge nunber of disputes. The

di sputes which are dealt with by the Comm ssion are contained in

various provisions of the Act, some-of which we have noticed

her ei nbef ore.

28. The hol ders of the office both of the Tribunal as also the

Commi ssion function under a statute. The Commission/ Tribunal is to be
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constituted fromtine to tine. Wereas sub-section (5) of Section 12
enpowers the Local CGovernnent to renove any menber of the Tribuna

on the grounds enunerated therein, Section 83 of the Act does not dea

with such a situation.

29. Wul d that by itself nean that the Chairman or the Menmbers of the
Tri bunal can hold office at their pleasure? Does it contenplate a rule of
perpetuity is the question-involved herein? Answers to these questions

may seemto be difficult as the Full Bench of the Hi gh Court noticed.

30. A statute, as is well known, nust be read in its entirety. It nust
then be read part by part, chapter by chapter, section by section and then

cl ause by cl ause.

31. Be it the constitution of the Tribunal or the Commission, it is
required to be done ‘fromtineto tine . Section 40 provides for
constitution of a Judicial Comm ssion fromtime to tine. Undoubt edl v,

the same is required to be done in-the manner provided for therein but

that woul d not take away the power of the Government as regards
constitution of the Judicial Commission fromtine to tine. The
Conmi ssi on exerci ses control of managenent of the Notified Sikh

Gurdwaras alongwith the Committee and t he Board.
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32. Chapter VI of the Act deals with Constitution, functions and status
of the Board. Constitution and functions of a Judicial Comm ssion are
dealt with in Chapter VIl of the Act.

33. Sub-section (1) of Section 70 provides that the Judicia

Conmm ssion shall consist of three nenbers who shall be Sikhs,

appointed fromtine to tine as may be necessary by the Loca

CGovernment. Sub-section (2) of Section 70 |lays down the qualification

of a Menber of the Conm ssion. Sub-section (3) of Section 70, which

has sone bearing for our purpose, enpowers the State to select two
menbers out of a list of qualified menbers as described in Section 71

34. How the |ist shall be prepared and the nmenbers of the Conm ssion
are to be appointed, is provided for under sub-section (1) of Section 71
of the Act.

35. The fact that each Board nust submit alist within 90 days fromits
constitution is itself indicative of the fact-that the sane is inperative in
nature. The CGovernnent upon receipt of the said list nmust performits
functions.

36. Undoubt edl y, the Conmmi ssion exercises a judicial function but the
same woul d not mean that in the name of independence in its

functioning, the menbers will continue to hold office in perpetuity.
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37. It is not for us to prescribe age of superannuati on. A
recommendat i on undoubt edly was nade in that behalf by the Full Bench

of the H gh Court in Shiromani Gurdwaras Parbandhak Conmittee

(supra), but the recommendati ons havi ng not been accepted and we,

havi ng been call ed upon to determne only the question with regard to
construction of statute, will have to do so independent of the said

observati ons.

38. It is, thus, one of the functions of the Board to subnmit a list of the
nanes of 'seven persons to the Local Governnent. Two of the nmenbers

of the Conmmission are to be selected by the Local CGovernnent out of the

list of qualified persons prepared and maintained in ternms thereof. If the
Board fails to performits duties in preparing a select list enlisting therein
the nanes of seven persons who are qualified to becone a nmenber of

the Conmi ssion; a fortiori it would be the duty of the State CGovernnent

to select the nanes of two of them for appointnent as nenbers of the

Conmi ssion only out of the said |ist. The said provisions, in our

opi nion, clearly indicate the tenure of the Conm ssion.

39. The dichotony is created in view of the words "tinme to tinme" and

the linmted power of the State to dissolve the Comission
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40. The power of dissolution is a separate power. It is a substantive
power . Renoval of the nenbers of a body corporate is also a

substantive power. It is one thing to say that on happening of certain
contingenci es, which may include m sconduct on the part of the nmenber

of a body corporate, the power of rempval can be resorted to or the

power of dissolution of the entire body can be taken recourse to, but then
the sane by itself would not lead to a conclusion that in the event the
sai d contingencies cannot be conplied with, in a given situation, the

Chai rman ‘and nmenbers shall continue to hold the office in perpetuity.

41. The Act is a pre-Constitutional Act. Upon coming into force of

the Constitution of India, it nmust be read in the |ight of the constitutiona
schene and its provisions. In construing a statute, an interpretation
which woul d lead to violation of the constitutional provisions, cannot be
taken recourse to.

42. We have noticed hereinbefore the different opinions of the |earned
Judges constituting the Full Bench

43. VWil e agreeing with one or the other view, this Court cannot |ose
sight of the constitutional schene of equality before | aw and equa
protection of |law as adunbrated in Articles 14 and 16 of the Constitution

of India. W may notice some other provisionsin this behalf.
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44. Article 310 of the Constitution of India provides for a tenure. It
does not contenplate a life tenure. It does not contenpl ate a per manent
term Article 16 of the Constitution of India which is a species of the
equal ity clauses contained in Articles 14 and 16 of the Constitution of

I ndi a, speaks of grant of equal opportunity to all. Allow ng a person to
hold public office indefinitely would be opposed to the constitutiona
schene, irrespective of any misconduct or other contingencies.
Constitution of 1 ndi adoes not envisage holding of any office in

per pet uity.

45. We are not unm ndful of the opinion of the | earned Chief Justice
of the H gh Court that the termshall come to an end when no dispute
woul d remai n pendi ng before the Conmi ssion

46. The superior courts nust remenber a well'-known principle of |aw
that the Court while construing an ongoing statute nust take into

consi deration the changes in the societal condition. It would be a
relevant fact. It nust take into consideration the devel opment in science
and technol ogy. [See Satyawati Sharma (Dead) by LRs. v. Union of

India (UO) and Anr. [2008 (6) SCALE 325].

47. Before the Act was enacted, the office of Conmi ssion was

hereditary. The Rul e of perpetuity was, therefore, very much inthe
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m nd of the Legislature as woul d appear from paragraph 5 of the objects
and reasons of the said Act. W are aware that the said paragraph rel ated
to the Tribunal but then evidently the conposition of the holder of a
hereditary office was very nmuch in the mnd of the Legislature.

48. The Tribunal has a wide jurisdiction. The Comm ssion al so deal s
with a |arge nunmber of disputes which have been noticed by the Hi gh
Court. The Court while construing a statute cannot shut its eyes towards
the ground realities. The nunber of cases com ng up before the
Conmi ssi on has gone up. When the Act was enacted, occasiona
neeting was probably thought to be sufficient. The period of five years
during which the Comm ssion was to function probably was nore than

enough in those days. It is only in that view of the matter, the | egislature
m ght have thought of dissolution of the Comm ssion when no case was

to remai n pendi ng.

49. We have noticed hereinbefore that in view of ‘the nunber of cases
havi ng gone up for all intent and purport the Conm ssion has been
functioning continuously. If the contention of M. Patwalia is to be
accepted, the sane would | ead to an absurd situation, viz., the nenbers
of the Conmission would hold office in perpetuity. They may even

abuse their position to keep one or the other matter pending before it. If
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the contention of M. Patwalia is to be accepted that having regard to the
doctrine of independence of judiciary, the State Government will have no
role to play in the matter of constitution of the Board, the Governnent
will never be in a position to dissolve the Commi ssion unless case is
made out under one or the other provisions of the Act. The doctrine of

‘i ndependence of judiciary'  has nothing to do when the tenure is fixed by
a statute. Even in relation to selection of the menbers of the Board, the
State has a limted role to play.

50. Wth a view to construe the said provision the past practice may

al so be held to be relevant. The Hi gh Court has taken notice of the past
practice in this behalf in great details showing as to how the
reconstitution of the Comm ssion had taken place fromtinme to tineg,

al nost at regul ar intervals.

51. Qur attention, however, has been drawnto a chart filed by the
appel l ant to show that the reconstitution of the Conm ssion has not taken
pl ace i medi ately after the reconstitution of the Board. That may be so
but the very fact that the constitution of Comm ssion had taken place, for
i nstance in Cctober, 1949; January, 1955 ; April, 1955 ; March, 1957

Sept enmber, 1965; April, 1968 ; July, 1980 ; July, 1981 ; July, 1989

August, 1989 ; January, 1999 and July, 2002 clearly goes to show that
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constitution and reconstitution of the Board had taken place fromtinme to

time. The very fact that it has been working continuously and the

nmenbers of the Board have been constituted at intervals is also a pointer

to show that the nenbers had not been holding office at their will, far

less in perpetuity. It had been noticed by us heretobefore that the sane
persons have been nom nated nore than once, even successively.

52. In a case of this nature literal interpretation is not possible. If the
statute has to be read keeping iin view the constitutional schenes and

nmake it workabl e, the provisions thereof are required to be given a

pur posi ve construction. [See New | ndia Assurance Conpany Ltd. v.

Nusli Neville Wadia and Anr. JT 2008 (1) SC 31]

For the said purpose, even the past practice as al so the Statenent

of (bjects and Reasons of the Act can be | ooked into.

53. In Pannalal Binjraj v. Union of I1ndia[A R 1957 SC 397], where

the vires of Section 5(7-A) of the Income tax Act, 1922 were put in issue
before this Court, the chall enge was repelled and during the course of the
j udgrment the previous history of the earlier Incone tax Acts was taken
into account to deci de what policy could be said to underlie the

provi sions of the inmpugned Section
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That judgnent has been followed by this court in a plethora of
deci sions for the purpose of |ooking into the statenent of objects and
reasons of enacting an Act for appreciating the background of
| egislature’s classification. [See for instance, The Quarry Oaners
Associ ation v. The State of Bihar & Ors., (2000) 8 SCC 655,
Gurudevdatta VKSSS Maryadit & Ors. v. State of Maharashtra & Os.,
(2001) 4 sCC 534, K. T-M S. ‘Mohd. and another v. Union of India Wth
Amanul | .ah Quareshi v. “Union of India, (1992) 3 SCC 178, Copal Narain
v. State of Utar Pradesh and Anr. (1964) 4 SCR 869, Bhatnagars and Co.

Ltd. v. The Union of India, (1957) 1 SCR 701]

54, Clause (iv) of Section 79 m ght have been declared ultra vires but
the sane by itself is not sufficient to hold that save and except the power
of the State CGovernnment to dissolve the Comm ssion there does not exi st

any provision to bring to an end its tenure and-it would continue to
function till a case remai ns pending. The said interpretation woul d not

only lead to an anonal ous situation, but also frustrate the constitutiona

schene.
55. For the aforenentioned purpose, we rmust bear in/'mnd two salient
principles, i.e., the ‘power to appoint’ carries with it the ‘power to

remove’ under the General O auses Act. If the Commi ssion is to be
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constituted fromtime to time, it nmust be held that to effectuate this power
it would be reasonable to conclude that such power can be exercised as

and when a necessity arises therefor.

56. It may be true that the Court shall not interfere with the judicia
aut hority. It should be allowed to function independently and
inmpartially, but at the sane tine it cannot be allowed to continue in
perpetuity. A bal ance, thus, nust be struck.

57. Wher eas, on the one hand, ‘the discretionary jurisdiction of the

State would not lightly be assunmed having regard to the nature of the

office held by the appellant, it cannot also be held that no tenure is fixed

therefor at all.

58. The State of Punjab, in this appeal, al so opposes the appellant’s

contenti on.

59. Wth a viewto find out an answer to the question as to what

nmeani ng shoul d be assigned to the words "fromtine to tine", in our

opi nion, a holistic reading of the statutes should be resorted to. It has to
be borne in mind that perpetuity in office is neither contenplated under

Act nor the constitutional schene pernits the same. It nmay be true that
Clause (iv) of Section 79 of the Act has been declared ultra vires by the

Punjab High Court in the case of Shiromani Gurdwaras Par bandhak
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Conmittee (supra), but the same by itself, in our considered opinion, is
not sufficient to hold that save and except for the power of the State
Gover nment under Section 83 of the Act for dissolution of the

Commi ssion, it would continue to function till any case is pending.

60. For the purpose of giving an effective and meani ngful construction

of the provisions, the court is bound to take into consideration the
situational change: The statute is an ongoi ng one. The nunber of
litigations in the year 1925 m ght have been small. Cccasional fornmation

of the Conmi ssion mght be contenpl ated keeping in view the nunber of
litigations at that point of tine. The Act, however, nust be interpreted
differently as the/court cannot ignore the ground realities. If it is to be

held that in terns of Section 83 of the Act, the State Governnent has the

power to dissolve the Commi ssiononly in terns thereof, for all intent
and purport, the Comm ssion shall continuetill a nenber dies or resigns.
61. On the appellant’s own showi ng, the Conmission is not an

occasi onal body. It has continued to function for a long tine. If that be
so, the object and purpose for which the statute contenpl at ed
constitution of such occasional body has |ost -its purpose. Apart from
Section 40 of the Act, even in terms of Section 70 of the Act, the

Menbers are to be appointed fromtine to tinme. If the tenure is for the
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whole life of the Menber, there cannot be any fresh appointment. If
there cannot be any fresh appointnment, the sane would be clearly

violative of Article 16 of the Constitution.

62. In Sri Nasiruddin v. State Transport Appellate Tribunal [(1975) 2
SCC 671], the interpretation of the words "such Judges of the new Hi gh
Court, not less than two in nunber, as the Chief Justice, may, fromtine
to tinme nom nate, shall sit at Lucknow as used in The United Provinces
H gh Courts (Anal gamation) Order, 1948 cane up for consideration

before this court.

It was held by this court that the words "fromtinme to tinme" suggest
not only that Judges who may cone from Al'l ahabad to Lucknow or vice
versa but also that the nunmber nmay be increased or decreased according

to exigencies, the only limtation being that it shall not be |less than two.

63. In a nore recent decision of this court in MP, Vidyut Karanthari
Sangh v. MP. Electricity Board [(2004) 9 SCC 755], the question which
fell for this Court’s determ nation was whether an agreenent despite
expiry would prevail over a regul ation made under Section 79(c) of the
Electricity (Supply) Act, 1948 as regards the age of superannuation of an

enpl oyee of the Respondent-Board having regard to the use of the words
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“"time to time" in Section 2 of the Madhya Pradesh Industria

Enmpl oyment (Standi ng Orders) Act, 1961 which applies to every
undert aki ng wherein the nunber of enployees on any day during the

twel ve nmont hs preceding or on the day the said Act cane into force or
any day thereafter was or is nore than twenty and such other class or
cl asses of undertakings as the State Governnent may, fromtinme to tineg,

by notification, specify in this behalf, this court observed

"44. The power of the Board, therefore, to |ay
down the conditions of service of its enployees
either in terms of regulation or otherw se would
be subject only to any valid law to the contrary
operating in the field. Agreement within the
nmeani ng of provi so appended to Rule 14A is

not a |law and, thus, the regul ati ons nmade by the
Board shall prevail thereover.

45. The Board has power to nake regulations
whi ch having regard to the provisions of
CGeneral C auses Act would nmean that they can
make such regulations fromtinme to tinme."

64. We, therefore, are of the opinion that in view of the situationa
change, a neani ng which could be attributed inthe year 1925 cannot be
gi ven the sane neani ng today. For the aforenmenti oned purpose,

Sections 40 and 70 of the Act nust be read together. Therefor a holistic
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reading of the entire Act woul d be necessary. So read, the opinion of the
maj ority appeals to us. By reason of such an interpretation, the
apprehension that the State woul d be endowed with the arbitrary power is
wi ped of f.
65. The term ‘fromtine to time’ should be given an effective and
pur poseful meaning. |f any other neaning is assigned, sub-section (3) of
Section 70 and sub-section (1) of Section 72 would be rendered otiose.

W cannot, thus, agree with the contention of M. Patwalia
66. There i s anot her aspect of the matter which cannot be | ost sight of.
Appel | ant herein has questioned the validity of the Notification dated 6th
January, 1999 on the prenise that the Chief Mnister of the State had
acted nala fide. The Full Bench noticed-that factual foundation had not
been laid therefor. For all intent and purport, the said point was given
up. Furthermnore, the appellant has again been appointed as a Chairman
of the Commi ssion by a Notification dated 17th March, 2005. The
Notification used the words "Reconstitution of the Conmmi ssion". He,
therefore, is a functionary thereof. He cannot be permtted to approbate
and reprobate.
67. By reason of the notification dated 19.10.1978, the Centra

CGovernment has not del egated its power. The 1966 Act has an extra-
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territorial application. It is not in dispute that no | aw has been enacted
either by the State of Haryana or by the State of H machal Pradesh. In
absence of any | aw having been enacted to the contrary, the functions
under the 1966 Act mnust be performed by sone authority. The Centra
CGovernment with the consent of the State of Haryana has nerely

nom nated the State of Punjab to do so. By reason thereof, it has not
del egat ed any power. Sub-section (1) of Section 72 of the 1966 Act

envi sages a directionupon the Central Covernment. Such a direction has
been i ssued by reason of the-inmpugned notification. Wen a power has
been conferred upon the State of Punjab by the Central Government, it
exercises a statutory power. It would, therefore, not a case where the
functions of the State Governnent nust be held to be confined to its

territorial jurisdiction.

68. Articles 245 or 246 or for that matter, Articles 73 and 172 of the
Constitution of India will have no application.
69. Even such questions have not beenrai sed before the H gh Court.

In issuing the notification, the Central CGovernment was nerely
exercising its statutory functions. It has not ‘exercised a power of

del egation. The ground of excessive delegation of power, thus, does not
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arise. Sone authority is required to function. If an authority has been
nom nated, all other questions beconme academic.

70. For the reasons aforenentioned, Cvil Appeal Nos. 7024 of 2002
and 8171-8172 of 2003 are dismissed and Civil Appeal arising out of

SLP (C) No. 20803 of 2002 as also Civil Appeal Nos. 5546 of 2003,

8169-8170 of 2003 and 3162-3165 of 2004 are all owed. No costs.

[V.S. Sirpurkar]
New Del hi ;
May 12, 2008




