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PETI TI ONER
THE RECOVERY OFFI CER, LAKHI MPUR & ORS.
Vs.
RESPONDENT:
SMI. RAVI NDRA KAUR & ORS
DATE OF JUDGVENT: 04/ 12/ 1996
BENCH

N. P. SINGH, S.B. MAIJMJDAR

ACT:

HEADNOTE

JUDGVENT:
ORDER
In these appeal s Recovery O ficer functioning under the
U.P. Co-operative Societies Act, 1965 and others have
brought in challenge the judgnent and order of the High
Court of Judicature at All ahabad, Lucknow Bench in different
wit petitions noved by the contesting respondents. The Hi gh
Court all owed the wit petitions of the contesting
respondents concerned and quashed the recovery proceedi ngs
initiated against themin so far ~as they related to the
execution order under Section 91 of the Utar Pradesh
Co- Pradesh Co-operative Societies Act, 1965 (hereinafter
referred to as ‘the Act’) by attachnment and sale of the
| ands of the contesting respondents. It is not i'n dispute
between the parties that the original wit petitioners being
menbers of the co-operative societies concerned had taken
loans for seeds and manure etc. From these  societies
functioning under the Act. Wen the contesting respondents
did not repay the loans, the co-operative societies which
advanced the | oans sought to enforce the statutory charge on
the properties of the wit petitioners as created by Section
39(a) of the Act. Recovery proceedings for enforcing the
said charge were initiated under Section 91 read wth
Section 39(a) by the appellant Recovery Oficer.. The
contesting respondent wit petitioners noved the Hi gh Court
chal l engi ng these recoveries. It was contended before the
H gh Court by the contesting wit petitioner-lonees that as
the loans were taken for procuring seeds and manure etc.
charge under Section 39(a) attached to the crops produced in
the lands of the contesting respondents by utilising seeds
and manure procured out of the |oan anmpbunts but the said
charge did not fasten on the other properties and | ands of
the wit petitioners and, therefore, proceedings under
Section 91 against the lands of the wit petitioners were
illegal and liable to be queshed.
The Hi gh Court accepted the said contention and all owed
the wit petitions by holding, on construction of Section 39
read with Section 91 of the Act that for realisation of
| oans advanced for the objects nentioned in Section 39 (a)
of the Act, sale of the lands belonging to the wit
petitioners could not be effected unless the concerned
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soci eties obt ai ned decr ees of court of conpet ent
jurisdiction as required by the provision to Section 39.
Wit Petitions were accordingly allowed.

The aforesaid decision of the High Court is challenged
by the appellant on the ground that the H gh Court had erred
in not properly construing the provision in Section 39 (a)
read with Section 91 of the Act. In order to appreciate the

aforesaid contention, it is necessary to have |ook at the
rel evant provision. Section 39 reads as under :-

"S. 39. - First char ge of co-

operative soci ety on certain

assets. - Notwi thstandi ng anything

cont ai ned in t he Provinci a

I nsol vency Act, 1920 (Act V of
1920), or in the Code of GCivi
Procedure, 1908 (Act V of 1908), or
in any other enactnent resisting to
| and tenure  for the tine being in
force, any debt or outstanding
denand due to a co-operative
society by any nenber, past. or
present, or standing against the
estate of any -~ deceased nenber,
shal |l subject ‘to any claimof the
Central CGovernnent or the State
CGovernnment ari sing from a |oan
granted by it before, but  not
after, the grant of the loan by the
society, or in  respect of |land
revenue or any sum recoverable as
arrears of land revenue, be a first
charge -

(a) if such debt or demand is due
in respect of the supply of, or any
loan to provide the neans for,
seed, nenure, |abour subsistence,
fodder for <cattle or any( other
thing incidental to the conduct of
agricultural operations, wupon the
crops and agricultural produce of
such menbers;

(b) if such debt or demand is due
in respect of any |oans to provide
the neans for paying the rent or
revenue of t he | and or for
irrigation facilities, upon the
| and whose rent or revenue has been
so paid or, as the case may be, on
which the irrigation facilities
have been provi ded;

(c) if such debt or demand in due
in respect of supply of, or any
loans to provide the nmeans for the

pur chase of cattle, or ot her
livestock, or for the purchase,
repair or nmai nt enance of

agricultural inplements, transport
equi prents or equi pnent for dairy
or for other activities relating to
ani mal husbandry, or for nmaking,

repl aci ng or pur chasi ng of
farmhouse or shed for cattle or for
other |ivestock or for nmaking,
repairing or pur chasi ng of

war ehouse f or st or age of
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agricultural produce, then upon the
farm produce of such nenbers and
al so upon the cattle, livestock so
purchased, or upon the equi pnents,
war ehouse, farm house or shed so
pur chased, repaired, nmaintained or
made wholly or partially out of any
such loan, and if the borrower is a
| and- hol der, then wupon his |and
also, at any tine wthin three
years from the date on which the
| ast install nment of such | oan
becones repayabl e;

(d) if such debt or demand is due
in respect of the supply of, or any
loan for the ~ purchase of raw
material, industrial i mpl enent s,
pl.ant. and machi nery, workshops,
war ehouse or busi ness premnm ses,
upon the raw material” or other
things so supplied or purchased by
such menmber ad in the case of a
debt or demand in respect of the
supply, or for the purchase of raw
materials also wupon the articles
manuf act ur ed from such r aw
mat eri al

(e) if such debt or demand is due
in respect of any loan for  the
purchase or redenption of |and,
upon the land so purchased or
redeemned;

(f) if such debt or demand is due
in respect of any loan for the
purchase or construction of any
house or building or any portion
thereof, or in respect  of the
supply of material s for such
constructions wupon the house or
building or materials so purchased
or constructed or supplied; and

(g) if such debt or demand is due
in respect of any |oan of Rs.500 or
nore for reclaimng or protecting
land or for effecting inprovenent
on land or for preparation of |and
for orchard or plantation or for
purchase of cattle, agricultura
i npl enents, nachinery, upon the
land so sought to be reclained,
protected, inproved or prepared, or
upon the land for the use of which
the inplements or nmachinery are
sought to be purchased and in case
of purchase of cattle, wupon any
| and of the borrower

Provi ded that along with the charge
created under this section al
ot her property of the indebted
menber includi ng any anount payabl e
to him by a society shall be
liable to attachment and sale in
execution of a decree in favour of
the society irrespective of the
obj ect of the loan."
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The next relevant section is Section 91 which reads as
under : -

"S.91.- Enforcenent of <charge :-

Not wi t hst andi ng anyt hing contai ned

in Chapter |IX, or any other |aw for

the time being in force, but

wi t hout prejudice to any ot her node

of recovery provided in this Act,

the Registrar or any other gazetted

officer subordinate to him and

authorised by himin this behalf

may, on the application of a co-

operative society and on being

satisfied of existence of the debt

or outstandi ng denand nake an order

directing the paynment of such debt

or outstanding demands due to the

soci ety by —any menber or past or

deceased nenber, by sale of the

property or ~any interest therein

whi ch is subject to a charge under

Section 39 :

Provided that no order shall be

made under this section, unless the

menber, past nenber or the nom nee,

heir or legal representative of the

deceased nenber, has been served

with a notice of the application

and has failed to pay the debt or

out st andi ng dermand wi t hi n"one nonth

fromthe date of service™.

A conjoint reading of the aforesaid two provisions
clearly shows that before a charge can be enforced under
Section 91 by way of recovery proceedings, it has to be
shown that the concerned property of the debtor was
subjected to a statutory charge under Section 39 and it is
such a charged property which . can be sold in the sumary
manner as |aid down by Section 91 for realising the paynent
of debt of the nmenbers due to the outstandi ng denand of the
soci ety agai nst such nenbers. Consequently, it has to be
found out whether the proposed sale of the property is
referable to any charge which is settled on such property
under Section 39. Section 91 lays down the procedure for
enforcenent of the charge which is referable to Section 39.
Al that Section 91 does is to provide a node for enforcing
the said charge. Once a charge is found to have been created
on the concerned property as per Section 39, then it would
create an eveoutable right in favour of the society and a
correspondi ng obligation on the part of the |onee to satisfy
his dues fromthe sale of the charged property. Wen we turn
to Section 39, we find that only clause (a) of the said
section would get attracted on the facts of the \present
case. Clause (a) creates a statutory charge on the crops or
produce of the land which result out of the utilisation of
the seeds or manure |loan which is said to have been taken by
the concerned nmenber. Therefore, the charge attaches to the
produce of the Iand and not on the land itself out of which
the said produce is realised. In this connection, we nmay
usefully refer to clauses (b), (c), (e) and (g) of Section
39 which create charge on land of the debtor menber under
ci rcunst ances contenplated by theses clauses. It is not the
case of the appellants that any such charge on wit
petitioners’ lands was created under these clauses. Learned
counsel for the appellants fairly stated that clause (a) of
Section 39 cannot be effectively pressed in service because
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charge was not created on the I|and on account of the fact
that the loan was taken by the concerned nenber for
pur chasi ng seeds or manure. However, his subm ssion was that
charge on all other properties of the debtor was created in
favour of the society by the proviso to Section 39. A nere
| ook at the proviso shows that it would enconpass inits
fold all other properties of the indebted nenber provided
there is a decree in favour of the society. Then
irrespective of the object of the | oan such a decree-hol der
soci ety can proceed against any other property of the
j udgrent - debt or by attachnent and sale on execution of the
decree. The proviso does not contenplate creation of any
charge on these properties, it contenplates execution of the
decree for a given sumof nbney and such a decree could be
executed by attachnent and sale of any of the properties of
the judgnent-debtor —even though not subjected to any charge
under Section 39. Proviso has nothing to do with creation of
charge. Statutory charge is contenplated by clauses (a) to
(g) of | Section 39 “only. The very opening words of the
provi so . show that along wth the charge created under this
section nmeaning thereby under Section 39 clauses (a) to (Q)
respectively any other property i.e. not subjected to charge
also can be proceeded against if the society has an
execut abl e decree against the debtor. Al other properties
mentioned in the proviso nean those which are not the
subj ect-matter of the charge. It cannot, therefore, be said
that proviso enlarges the scope of Section 39 (a) to (g) and
creates a further statutory charge. It nust, therefore, be
held that the High Court was justified in taking the view
that under the proviso no further charge is created on other
property of the lonee. Once that conclusion is  reached.
Section 91 dealing with enforcenent of the charge goes out
of picture. As the lands of the wit-petitioners were not
the subject-matter of any charge under Section 39, there was
no occasion for Recovery Oficerto proceed under Section 91
for enforcenent of such non-existing charge on the |ands.
Till the society obtained executable decrees on the basis of
the loan anounts there would arise no occasion’ for the
society to get attachment and sale of other uncharged
property of the judgnent-debtor by resort to-the proviso to
Section 39. It is also pertinent to note that execution of
decree is contenplated by Section 92 and not by Section 91
Section 92 reads as under :-

"S.92. -Execution of certain orders

and awards. - Every award nmde

under Section 91, and capable of

execution in the manner provided

bel ow, and every order so capable

of execution made by the Registrar

under Section 67 or sub-section (2)

of Section 68 or under Section 91,

or by the liquidator under Section

74 or by an appellate authority on

appeal under Section 97 or 98 or on

review under Section 99 or as an

interlocutory order wunder Section

100 or a certificate for recovery

i ssued under Section 95-A shall, if

not carried out, be executed -

(a) in the manner provided by |aw

for the time being in force for the

recovery of arrears of | and

revenue:

Provided that an application for

the recovery of any such sum is
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made to t he Col | ect or and

acconpani ed by a certificate signed

by the Registrar or any person

aut horised by himin this behal f

Provi ded further t hat such

application is nmade within 12 years

fromthe date fixed for paynment in

the order or award and if no such

date is fixed, fromthe date of the

order or award, as the case may be;

or

(b) by the Registrar or any other

person subordi nate to him and

enmpowered by himin this behal f, by

attachment and sale or sale w thout

attachment of any property of the

person or the co-operative society

agai nst who  the order or award has

been made; or

(c) " by the civil court having

jurisdiction over the matter
as if the order or award were the decree
of that court."

For all these reasons, therefore, it rmust be held that
the High Court was justified in quashing the steps taken by
the appellants for sale of the lands belonging to the
respondents. W nmeke it clear that our aforesaid concl usion
is reached in the context of the 1oans advanced under
Section 39(a) of the Act. It woul'd be open to the appellants
to pursue other renedies available for realisation of the
| oan anounts advanced to the respondents wit-petitioners in
accordance with |aw. These appeals fail and are disn ssed
with no order as to costs.




