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The appellants in these two appeals were tried by the Designated Court,
Patiala, for various offences ~such as puni shabl e under Section 120-B, 302,
307, 394 IPC, Section 25 of the Arns Act; and Sections 3(1), 3(2) & 3(3) of
the Terrorist & Disruptive Activities (Prevention) Act, 1987 [for short, 'the TADA

Act’]. Along with these two appellants, one Balw nder Singh @Fauji @
Pradhan was shown as the third accused, but he was abscondi ng and was
declared as a proclained of fender,  not available for trial. The appel | ants were

found guilty by the Designated Court for the offences punishabl e under Section
120B read with Section 302 I PC and al so under Section 3(3) of the TADA Act.

Both of them were sentenced to undergo inprisonnent for life and to pay a fine

of Rs. 3,000/- with default sentence for six nonths, for the offence under Section
120-B read with Section 302 IPC. For the offence under Section 3(3) of the

TADA Act, they were sentenced to undergo inprisonment for a period of five

years each and to pay a fine of Rs.2,000/- with the default sentence of six

nont hs. The al | egati on agai nst these appellants was that they entered into a
conspiracy with Balwi nder Singh to nurder Dr. Megh Raj Goel on 6.2.1992 at
about 10 P.M. Bal wi nder Si ngh shot at Dr. Megh Raj Goel and caused him

fatal injuries. Dr. Megh Raj Coel died at 6.25 AM on 7.2.1992.

According to the prosecution, Dr. Megh-Raj Goyal, with his wife Dr.
Suman Rani Goel, was running a Psychiatric hospital in Patiala. Both of them
had conpleted their education in psychiatry in England and returned to I'ndia in
1989. They started Goyal Psychiatric Hospital at 34, Punjabi Bagh in Patiala
and |ater shifted to 85, Punjabi Bagh in My, 1991, Appel | ant' in Crinm nal
Appeal No. 577, Dr. Surinder Singh Sandhu was al ready running "Sandhu
Nursing Home" in Psychiatry since 1973 and he had al nbst established a

nmonopoly in the field of treatnent of psychiatric patients: When deceased Dr.
Megh Raj Goel and his wife started their hospital, it gained popul arity,
and according to t he prosecuti on, Dr. Surinder Singh Sandhu was
adversely affected. The prosecution alleged that the nunber of patients who

were being treated in Sandhu Nursing Hone gradually declined whereas there

was a steep increase in the nunber of patients that received treatment in the
hospital of the deceased, Dr. Megh Raj Coel. The prosecution further alleged
that appellant, Dr. Surinder Singh Sandhu net Dr. Hardeep Singh Sohal, the
appellant in Crimnal Appeal No. 531 of 2004, and together they hatched a
conspiracy and decided to do away with Dr. Megh Raj Goel. Dr. Hardeep Singh
Sohal secured the presence of one Bal wi nder Singh @Fauji with the

assi stance of M ss Sawi nder Kaur, a staff nurse working in the Rajindra
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Hospital, Patial a. The appel |l ant agreed to pay Rs.2 lacs to Bal wi nder Singh and

a sumof Rs.50,000/- was paid as initial paynment. On 6.2.1992, Bal wi nder

Singh canme to Patiala and saw a Maruti car bearing registration No. PCH

8008 parked near hotel G eens. The owner of the car Surinder Kunar Baj aj

was sitting in the car. Balw nder Singh cane near the car and fired a shot from
his revolver at Surinder Kumar Bajaj through the wi ndow of the car causing injury

on his right thigh. Balw nder Singh then quickly got into the car and occupi ed

the left front seat of the car and at revol ver point forced Surinder Kumar Bajaj to

drive the vehicle towards CGoyal Psychiatric Hospital. They came near that
hospital around 10 P.M and saw Dr. Megh Raj Goel and his wife Dr. Suman
Rani Goyal, who had gone for a stroll, comng towards their hospital. At that

poi nt, Balw nder Singh fired two shots fromhis revolver at Dr. Megh Raj Coel.
Dr. CGoel fell on the ground and in that commotion Surinder Kumar Baj aj
nmanaged to run away fromthat place |eaving his car there. Balw nder Singh
then escaped in that car and later the car was found abandoned near the T.B.
Hospital . I nj ured ~ Megh Raj . Goel was i medi ately taken by his wife to the
Surgical Centre, Mdel Town, Patiala and fromthere to Rajindra Hospital,

Pati al a. Dr. Megh Raj Goel was operated upon by a team of doctors there, but
they could not save his |ife and he was declared dead at 6.25 AM on 7.2.1992.

Based on the information given by Dr. Suman Rani Goel, the police
regi stered a case under Section 307 read with Section 34 | PC and Section 25 of
the Arms Act. Subsequently, offences under Section 382, 302 |IPC and Section
4 and 5 of the TADA Act, 1987 were added. Bal wi nder Si ngh was arrested by
| nspect or Gurnam Si'ngh, SHO Police Station Cvil Lines, Patiala on 8.4.1992 at
about 7.30 P.M in connection with a case registered agai nst hi munder Section
302 and 382 | PC and Section 25 of the Arns Act. A point thirty two bore

country-made revolver wth six live cartridges were recovered fromhim On
interrogation, Balw nder Singh made a voluntary confession and adnmitted having
committed the nmurder of Dr. Megh Raj Coel. Section 4 and section 5 of the

TADA Act were added to the case registered earlier and the District Suptd. of
Police City Patiala, Shri Ajaib Singh recorded the confessional statenent of
Bal wi nder Singh under Section 15 of the TADA Act, 1987. Bal wi nder Singh was
remanded to police custody fromtine to tinme and according to prosecution on
3.5.1993 Bal wi nder Singh was taken on transit remand to District Sangrur in
connection with another case and there he escaped fromthe police custody on
5.5.1993 while being taken for effecting recovery of arns and amunition, for

whi ch a case had been registered against himat Police Station Bhawanigarh in
District Sangrur. The prosecution would further contend that Bal wi nder Singh
could not be traced and he was decl ared a proclai ned of fender by an order
passed by the Judicial Mgistrate First Cass, Patiala, on24.10.1994. Based on
the confessional statement of Bal w nder Singh, the present appellants Dr.

Har deep Singh Sohal and Dr. Surinder Singh Sandhu were arrested by police on

19. 4. 1993 and the investigation continued. In the neantine, Dr. Suman Rani
Coyal, wife of deceased Dr. Meghraj CGoyal, filed a wit petition before the Hi gh
Court of Punjab & Haryana alleging that police were not vigilant ininvestigating
the case and she prayed for investigation being done by the Central Bureau of

I nvestigation. I n pursuance of the order passed by the Hi gh Court of Punjab &
Haryana on 9.7.1996, the investigation of the case was entrusted to the C/B.I.
and they conducted the further investigation. After conpletion of the
investigation, the C.B.I. submtted the charge sheet. On the side of the
prosecution PW1 to PW47 were exani ned. Appel | ant ‘Surinder Si ngh Sandhu,

when questioned under Section 313 Cr.P.C., alleged that he had been falsely

i mpl i cated. He stated that he had secured MBBS Degree fromthe Punjab

Uni versity and D.P.M from Ranchi University and that he had put in 43 years
of experience as a Psychiatrist and had worked in various hospitals. He also
stated that his professional income from 1986 to 1992 had been constantly

i ncreasing. Hardeep Singh Sohal, the appellant in Criminal Appeal No. 531 of
2004, when questioned under Section 313 Cr.P.C., deposed that he is an

Ot hopaedi ¢ Surgeon and he was Head of Ot hopaedi cs Departnent, Govt.

Medi cal Col |l ege, Rajindra Hospital, Patiala. He stated that he had had a
brilliant academ c career and served in different nedical colleges in Punjab. He
al so deposed that his son Harmandeep Singh was killed by the police while he

was travelling in a car along with other nenbers of the famly. He stated that

the police had fired frombehind and hit on the head of his son, who died on the
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spot . He further stated that he had raised a hue and cry regarding the col d-

bl ooded nmurder of his son and the senior police officers assured that action

woul d be taken against the guilty persons, but it is on account of this that the
pol i ce had becone inimnical towards him He deni ed havi ng any connection with

Bal wi nder Singh and stated that he did not know M ss Saw nder Kaur. He al so
stated that he had no social or professional dealings with the other appellant,

Dr. Surinder Singh Sandhu.

On the side of the defence, DW1 and DW2 were exam ned.

The fact that Dr. Megh Raj Goyal died of bullet injuries at 6.25 A M
on 7.2.1992 is not disputed. The Special Judge found the present appellants
guilty of murder on the basis of the evidence of confession of Bal wi nder Si ngh
@Fauji recorded by PW34 Sham Lal Gakhar. Apart fromthis confession,
there is no other reliable evidence either to prove conspiracy by the appellants
or their involvenment in the crinme. To prove the conspiracy, the prosecution relied
on the testinony of PW 32 Sawi nder Kaur. PW32 is a staff nurse in the
Raj i ndera hospi't al at Patial a. Appel | ant Dr. Sohal was an Othopaedics
doctor | in that hospital. PW32 deposed that Dr. Sohal requested her whether

Bal wi nder. Singh coul d be asked to neet himw thin two-three days. PW 32 and
Bal wi nder -Si ngh thereafter went to the house of Dr. Sohal. She further
deposed that Dr. Sohal had sone discussion with Balw nder Singh and at that

time she was with thewi fe of Dr. Sohal whom she knew previously. PW32 also
deposed that at that tinme one nore person was present in the house along with

Dr. Sohal and she later identified himto be the ot her appel | ant, Dr.
Sandhu. She al so said that when Bal winder Singh |eft the house, he was

hol ding a small packet wth him PW 32 further deposed that Balw nder Singh
nmet her later and when she asked himas to what work he had with Dr. Sohal,

he replied that Dr. Sohal wanted-to kill a person and that Balw nder Singh had
done so and that Dr. Sohal had paid Rupees fifty thousand to himand he
wanted to get the balance. PW32 al so deposed that she was astoni shed to hear
about this incident and she cane to know that Dr. Megh Raj Goyal had been
murdered. PWA42 is another wi tness who spoke about the extra judicial

confessi on of Balw nder Singh. PW42 is the wife of deceased Megh Raj Goyal .

She deposed that in April, 1993 she received a tel ephonic call fromone of her
rel ati ves who told her that the police had apprehended a person who had

conf essed to have nurdered Dr. Megh Raj Goyal. PW42 went to the
police stati on where she saw a person in handcuffs. PW42-told the Inspector
Gurnam Si ngh that he was the same person who had shot her husband. She

asked Bal wi nder Singh what was the reason for killing her husband. To that
Bal wi nder had replied that it was a job assigned-to himby Dr. Sohal and he al so
stated that PW32 Saw nder Kaur was wor ki-ng as a nurse in the Rajindera
hospital where Dr. Sohal was working and that he had received the
nessage fromDr. Sohal through PW32 and thereafter net Dr. Sohal, who

told himthat after the arrival of Dr. - Megh Raj Coyal at Patiala , the
practice of Dr. Sandhu was badly affected and, therefore, he wanted to do
away with Dr. Megh Raj Goyal and that Rupees two | akhs was demanded ' by

Bal wi nder Si ngh out of which Rupees fifty thousand was paid and the balance
was to be paid after the comm ssion of the nurder.

The extra-judicial confession allegedly made by Bal wi nder Si ngh can only
be consi dered under Section 30 of the Indian Evidence Act 1872.) The extra-
judicial confession cannot be admitted in evidence as Balw nder Singh was not
tried along with the appell ants. It is interesting to note that though a charge-
sheet was filed against Balw nder Singh, in the judgment he “is shown as a
procl ai med of f ender. According to the prosecution, Balw nder Singh was
arrested on 18. 4. 1993. PW 45 Gurnam Si ngh, who was the Station House
of ficer of the police station civil lines, Patiala, along with a Sub-Inspector and
t hree Constabl es was on patrol duty near N.I.S. chowk, Patiala on 18.4.1993.
They came to know that one taxi driver who had comm tted various crinmes had
been roamng in the city in a vehicle without registration nunber. In the
neanwhil e, one maruti car without registrati on nunber cane and t he sane was
intercepted and its driver was taken into custody. He was in possession of a
point thirty two bore revolver |loaded with five live cartridges. He told themthat
hi s name was Bal wi nder Singh. According to the prosecution he escaped from
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custody and was | ater declared as a proclai ned of fender. The counsel for the
appel | ants contended that Bal w nder Singh was killed in a fake encounter by the
police, for which a crimnal case also is filed against some of the police officers.
In any case, Bal wi nder was never tried along with the present appellants.

The extra-judicial confession nmade by Bal wi nder Singh could have been taken

into consideration only when he was tried along with the present appellants.

The other item of evidence relied upon by the Special Judge is the
conf essi on of Balw nder Singh recorded by PW34 Sham Lal Gakhar, an IPS
officer, who was the then Superintendent of Police, Patiala. He deposed t hat
on 18.4.1993 while he was on patrol duty, PW45 Gurnam Singh net him and
told that they had apprehended one Bal wi nder Singh with a point thirty two bore
revol ver and on his interrogation he had told about his invol venent in various
crinmes, including the nurder of Dr. Megh Raj Goyal. Balwi nder Singh was
produced before PW34 and he recorded the confession of Balw nder Singh
The confession of Balw nder Singh so recorded was marked as Exh. PAA In
t he conf ession statement, Balw nder has given the details of his involvenment in
the crime.

The counsel for ~the appellants strongly urged before us that the
confession allegedly made by Balw nder Singh under Section 15 of the TADA
Act is inadnissible in evidence. It was al so contended that the sane was
recorded in conplete defiance of the provisions of TADA Act and the Rules
franed thereunder and that mandatory provisions have not been foll owed.
Therefore, the confession statenent is to be conpletely eschewed from
consi derati on.

Bef ore considering the adnmissibility of the confession, it is relevant to note

the wvarious provisions of the TADA Act. Previ ously, under Section 21 of the
TADA Act, a presunption could be drawn as‘to the conm ssion of offence on

the accused based on the confession made by the co-accused. Section 21 of

t he TADA Act, prior to 1993, was to the following effect

"21. Presunption as to of fences under Section 3 ----(1) In a

prosecution for an offence under sub-section (1) of Section 3, if it is
proved\ 027

(a) that the arns or explosives or any other substances specified
in Section 3 were recovered fromthe possession of the

accused and there is reason to believe that such armns or

expl osi ves or other substances of a sinmilar nature, were used

in the comm ssion of such offence; or

(b) that by the evidence of an expert the fingerprints of the
accused were found at the site of the offence or on anything

i ncluding arns and vehicles used in connection with the

conmi ssi on of such offence; or

(c) that a confession has been made by a co-accused that the
accused had committed the of fence; or

(d) that the accused had nade a confession of the offence to any
person ot her than a police officer,

the Designated Court shall presune, unless the contrary is proved,
that the accused had commtted such offence.”

By Act No. 43 of 1993, clause (c) of Section 21 of the TADA Act was

del eted and original Section 15 of the TADA Act also was anended by the very

same Act, i.e. Act No. 43 of 1993. Oiginal sub-section (1) of Section 15 of the
TADA Act was as follows :

"15. Certain confessions made to police officers to be taken
in consideration ---(1) Notwi thstanding anything in the Code or in
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the I ndian Evidence Act, 1872 (1 of 1872), but subject to the

provi sions of this Section, a confession nmade by a person before a
police officer not lower in rank than a Superintendent of Police and
recorded by such police officer either in witing or on any
mechani cal device |ike cassettes, tapes or soundtracks from out of
whi ch sounds or images can be reproduced, shall be adm ssible in
the trial of such person for an offence under this Act or rul es nade
t her eunder

As aforesaid, by Act No. 43 of 1993, it was amended and the amended
provision is as follows :

"15. Certain confessions made to police officers to be taken

in consideration ---(1) Notwi thstanding anything in the Code or in
the I ndian Evidence Act, 1872 (1 of 1872), but subject to the

provi sions of this Section, a confession mde by a person before a
police officer not lower in rank than a Superintendent of Police and
recorded by such police officer either in witing or on any
nmechani cal device |ike cassettes, tapes or soundtracks from out of

whi ch sounds or inmmges can be reproduced, shall be adm ssible in

the trial of such person or co-accused, abettor or conspirator for an
of fence under this Act or rules made thereunder

Provi ded that co-accused, abettor or conspirator is charged
and tried in the sanme case together with the accused.

(2) The police officer shall, before recording any confession
under sub-section(l), explain to the person naking it that he is not
bound to make a confession and that, if he does so, it may be used
as evi dence agai nst himand such police officer shall not record any
such confession unl ess upon questioning the person nmaking it, he

has reason to believe that it is being nade voluntarily."

A perusal of these provisions would show that by Act No. 43 of 1993,

certain serious changes have been made in the matter of admissibility of
confession made by a co-accused. Prior to the Amendnent Act 43 of 1993, if a
conf essi on had been nade by a co-accused that he had conmm tted the offence,

the Designated Court could draw a presunption that the accused had

comm tted such offence, unless the contrary was proved. Thi's provi si on was

conpl etely taken away and instead of that the confession of a co-accused

recorded under Section 15 of the TADA Act was made adm ssi bl e subject to

certain conditions. One mmjor change that was brought into effect was that

such confession recorded under Section 15 of the TADA Act by a co-accused

could be made use of against that accused provided the co-accused is charged

and tried in the same case together with the accused. The scope and anbit of
the confession recorded under Section 15 of the TADA Act was consi dered

el aborately by a 3-Judge Bench of this Court in State vs. Nalini (1999) 5 SCC
253. The majority decision in that case was that the confession recorded under
Section 15 of TADA Act is a substantive evidence, al t hough Thomas, J.,
relying on the earlier decision of this Court in Kal pnath Rai vs. State (Through
CBI), (1997) 8 SCC 732 held that even if confession of an accused is admissible
under Section 15 of TADA Act, it is not a substantive piece of evidence and

cannot be used agai nst a co-accused unl ess corroborated by other evidence.
However, the najority consisting of Wadhwa and Quadri, JJ hel d that Section

15 of the TADA Act starts with a non obstante clause as it says that neither the
Evi dence Act nor the Code or Criminal Procedure will apply and this was

certainly a departure fromthe ordinary | aw and when the | egislature enacted

that the Evidence Act would not apply, it would rmean all the provisions of the
Evi dence Act including Section 30 and, therefore, confession recorded under
Section 15 of the TADA Act is adm ssible against the co-accused as a

substantive evidence. However, it was clarified that substantive evi dence does
not necessarily mean substantial evidence. It is the quality of the evidence that
matters.
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Section 15 of the TADA Act as anended by Act 43 of 1993 clearly

stipulates that the confession recorded under Section 15 of the TADA Act is

adnmi ssible only if the confessor is charged and tried in the sane case together
with the co-accused. After the amendnent of 1993, the addition of the words
"co-accused, abettor or conspirator” and the insertion of the new ' proviso® to the
effect that "the co-accused, abettor or conspirator is charged or tried together
with the accused" clearly shows that the confession could be considered by the
court only when the co-accused who nakes the confession is charged and

tried along with other accused.

Unfortunately, Balw nder Singh @Fauji is alleged to have escaped from

custody by 4th or 5th of My, 1993 and the charge itself was framed by the court
| ater and Bal wi nder Singh was treated as a procl ai ned of fender by the Special
Judge. The Special Judge relied on the decision reported in Esher Singh vs.
State of Andhra Pradesh 2004 AIR SCW 1665 and held that nerely because

one accused di ed before charges were framed, that does not affect the

conf essional statement. ~The | earned judge was also of the view that by
operation of Section 30 of the Indian Evidence Act, the confession of the co-
accused could be nmade use of. The stand taken by the Special Judge is

i ncorrect. We do not think that Esher Singh's case (supra) |ays down the |aw
that a confession recorded under Section 15 could be nmade use of as

admi ssi bl e evidence even if the co-accused, who made the confession was not
charged or tried al ong with other accused. On the other hand, the decision
clearly states that ‘after the amendnent, the designated court could use the
confession of one accused agai nst another accused only if the following two
conditions are fulfilled :

(1) The co-accused shoul d have been charged in the sane
case along with the confessor

(2) He shoul d have been tried together with the confessor in the
same case

Anot her inmportant contention urged by the appellant’s counsel is that
PW 34, while recording the confession violated the nandatory provisions

regardi ng the manner in which the confession is to be recorded. Under Section
28 of the TADA Act, Terrori st and Di sruptive Activities (Prevention) Rules,
1987 are mmde. Rul e 15 regarding recording of confession nade to police

officers reads as under

"15. Recording of confession made to police officers---(1)"A
confession nade by a person before a police officer and recorded

by such police officer under Section 15 of the Act shall invariably be
recorded in the | anguage in which such confession is nade and if

that is not practicable, in the | anguage used by such police officer
for official purposes or in the |anguage of the Designated Court

and it shall formpart of the record.

(2) The confessions so recorded shall be shown, read or played

back to the person concerned and if he does not understand the

| anguage in which it is recorded, it shall be interpreted to himin a
| anguage whi ch he understands and he shall be at liberty to explain
or add to his confession.

(3) The confession shall, if it is in witing, be ---

(a) signed by the person who nakes the confession; and

(b) by the police officer who shall also certify under his own hand
that such confession was taken in his presence and recorded by
himand that the record contains a full and true account of the
conf ession made by the person and such police officer shall make

a nenorandum at the end of the confession to the follow ng effect:

"I have explained to (nane) that he is not bound to nmake a
confession and that, if he does so, any confession he may nmake
may be used as evidence against himand | believe that this
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confession was voluntarily made. It was taken in ny presence and
hearing and recorded by me and was read over to the person

making it and admtted by himto be correct, and it contains a ful
and true account of the statenent nade by him"

(4) Were the confession is recorded on any mechani cal device,
the menorandumreferred to in sub-rule (3) insofar as it is
applicable and a declaration nmade by the person naking the
confession that the said confession recorded on the nmechanica
devi ce has been correctly recorded in his presence shall also be
recorded in the mechanical device at the end of the confession

(5) Every confession recorded under the said Section 15 shall be
sent forthwith to the Chief Metropolitan Magistrate or the Chief
Judi cial Magistrate having jurisdiction over the area in which such
conf essi on has been recorded and such Magistrate shall forward

the recorded confession so received to the Designated Court which
may take cogni zance of the of fence."

The constitutional validity of Section 15 of the TADA Act was chal | enged.

A Constitution Bench of this Court in Kartar Singh vs. State of Punjab (1994) 3
SCC 569 uphel d the constitutional validity of the said provision. The contention
urged in Kartar Singh' s case (supra) was that the procedure in the TADA Act s
the antithesis of ajust, fair and reasonabl e procedure and this power could be
abused to extort confession by unlawful neans by using third-degree nethods.
This plea was rejected on the ground that sufficient safeguards have been nade

in the rules as to the manner in which the confession is to be recorded. Rule 15
extracted above woul d show that confession shall be in witing and signed by
the person who nmakes the confession. The police officer shall also certify
under his own hand that such conf essi on was taken in his presence and
recorded by himand that the record contains a full and true account of the

conf ession made by the person and such police officer shall make a

menor andum at the end of the confession and the proforma of such certificate
also is appended to Rule 15.

Exh. PAA does not contain such a certificate having been given by PW

34. It is true that PW 34 had put certain questions to the accused as to

whet her he was aware that the statenment which he wants to nmake coul d be

used agai nst himand on the basis of the sane he will be sentenced. The

of ficer al so asked him whether there is any pressure, fear on. himand he
answered in the negative. However PW 34 did not give'the certificate at the
end of the confession. The certificate should have specifically stated that he

had expl ained to the person naking the confession that he was not bound to

nake the confession and if he does so, the confession he may nake may be

used agai nst himand that he believed that ~this confession was voluntarily nmade
and it was taken in his presence and recorded by himand was read over to the
person making it and admtted by himto be correct, and it contained a full and
true account of the statement made by him

This Court has in a series of decisions deprecated the practice of non-
observance of this provision and held that such violation would be inadnissible.
In Bhar at bhai @Jim Prencthandbhai vs. State of Gujarat (2002) 8 SCC
447, this Court held that Rule 15(3)(b) of the TADA Rul es was not conplied
with and no nenorandum as required was made. There was al so no
cont enpor aneous record to show the satisfaction of the recording officer after
witing of confession that the confession was voluntarily nade or read over to
t he accused. Thus, the confessional statenent was i nadmi ssi bl e and cannot
be made the basis for uphol ding the conviction

In S.N. Dube vs. N B. Bhoir (2000) 2 SCC 254, this Court held that
witing the certificate and making the nmenorandum under Rule 15(3)(b) to
prove that the accused was explained that he was not bound to nmake a
confession and that if he made it, it could be used against himas evidence; that
the confession was voluntary and that it was taken down by the police officer
fully and correctly are all matters not left to be proved by oral evidence.
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In any view of the matter, Exh. PAA confession nmade by Bal wi nder Si ngh
to PW34 is inadmissible in |aw and cannot be used agai nst the appellants. So
al so, the extra-judicial confessions al l egedly nmade to PW32 and PW42
suffer from the same infirmty.

In our opinion, the Special Judge seriously erred in admtting the
confession as an item of evidence agai nst the appellants. Apart fromthe
evi dence of the confession, the prosecution attenpted to prove the notive of
these appellants to do away wth Dr. Megh Raj Goyal. But notive by itself is not
sufficient to prove the guilt of the accused. The prosecution could not lay its
hands on any item of evidence that may cone under Section 10 of the Evidence
Act, i.e. anything having been said, done or witten by any of the appellants in
reference to their common intention to kill Dr. Megh Raj Goyal. Though
vol um nous evi dence was adduced by the prosecution, there is none which
woul d cone within the paraneters of admissible item of evidence.

Thi s is an unfortunate case where a young doctor was killed. As
Bal wi nder /Si ngh could not be jointly tried wth the appellants, the entire
evi dence 'of “conf essi on recorded under Section 15 and the extra-judicia

conf essi ons have becone i nadm ssi bl e and in the absence of any ot her
reliabl e evidence the appellants are only to be acquitted of the charges
framed agai nst them In t he result, these appeal s are all owed. The

appel l ants are acquitted of all the charges framed against them and directed to
be rel eased forthw'th, if not required in any other case.




