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ACT:

The Hndu Mnority ~and @uardi anship Act, 1956: Section
8--Intent of--Whether protects the property of a mnor from
the depredations of the parents even.

Words and Phrases--Voi dabl e and Voi d--Sal e of the property
of the minor by his nother w thout perm ssion of the court
and attested by the father Whether voidable or void.

Sal e of the property of the mnor by his nother and attested
by his father--Interpretation of--Wether anmounts . to a sale
by the natural guardian of the minor for |egal necessity.
and benefit of the ninor.

HEADNOTE:
The nother of the respondent ‘minors, acting as their
guardi an, sold their land, while they were still mnors, to

the appellant wunder a registered sale deed dated July
30,1964. The respondents, upon attaining mgjority, sued the
appel | ant for possession of the said l'and on the ground that
the sal e thereof, having been made w t hout the perm ssion of
the court, was void.

The appellant in his witten statenent and at the tinme of
hearing of the suit contended that the sale deed had  been
attested by the father of the respondents and the.-.ale
should, therefore, he deened to have been a sale by the

| egal guardi an of the respondents. It was al so pl eaded t hat
the sale had been for |egal necessity and the benefit of the
respondents. It was also alleged that the suit was barred

by limtation because the sale was voi dabl e and not-voi d and
the suit had not been brought within three years of each of
the respondents attaining majority.

The trial court framed appropriate issues and came to the
conclusion that it had not been proved that the sale was for
| egal necessity or for the benefit of the respondents, that
the sale by the respondent’s nother without the pernission
of the court was void, and the sale was void and not
voidable and the suit was, therefore, in tine and was
decr eed.
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The appeal filed by the appellant before the Additiona
Distt. Judge and the High Court failed.

The appellant, therefore, preferred this appeal by specia
| eave.
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Di sm ssing the appeal, this court,

HELD : 1. The provisions of section 8 of the Hndu Mnority
and Guardi anship Act, 1956 are devised to fully protect the
property (.if a mnor, even fromthe depredations of his
parents. Section 8 enpowers only the legal guardian to
alienate a mnor’s inmovabl e property provided it is for the
necessity or benefit of the minor or his estate and it
further requires that such alienation shall be effected
after the permission of the Court has been obtained."

2. It was difficult, therefore, to hold that the sale, by
reason of the fact that the nother of the minor respondents
signed the sale deed and the father attested it, was
voi dabl e, not void. (592-Q

3. The attestation of the sale deed by the father showed
that he was very much existent and in the picture. If he
was, then the sale by the nother, notw thstanding the fact
that the father attested it, cannot he held to be sale by
the father and natural guardian satisfying the requirenents
of section 8. (592-E)

Jijabai . Vithalrao Gajre v. Pathankhan & Ors. AIR 1971 SC
315, distinguished. (662-A)

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 2198 of 1986.
From the Judgnent and order dated 17.12.1985 of the Punjab
and Haryana H gh Court in R S. A No. 1155 of 1977.

S.M Ashri for the Appellant.

Ms. Kawal jit Kochar for J.D. Jain for the Respondents.

The Judgrment of the Court was delivered by

BHARUCHA, J. This appeal by special |eave challenges the
j udgrment and
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order of the Punjab & Harvana H gh Court dismissing the
appeal filed before it by the appellant.

The suit relates to 9 Kanals 13 Marlas of land at village
Qayanpur . The said |land was owned by Rajinder Singh and
Bal dev Si ngh, the respondents, and was sold while they were
still mnors by their nother Gurkirpal, acting as their
guardian, to the appellant under a registered -sale deed
dat ed 30th July, 1964. Upon attaining majority the
respondents sued the appellant for possession of the said
land on the ground that the sale thereof having been nmade
wi t hout the permnission of the court was void. The appell ant
in his witten statenent and at the tine of hearing of the
suit relied heavily upon the fact that the sale  deed had
been attested by the father of the respondents and that the
sal e should. therefore, be deened to have been a sale by the
| egal guardian of the respondents. It was also contended
that the sale had been for |egal necessity and the  benefit
of the respondents. The suit, it was also alleged, was
barred by linitation because, the sale being voidable and
not void, it had not been brought within three years of each
of the respondents attaining nmpjority. The trial court
franed appropriate issues and cane to the conclusion that it
had not been proved that the sale was for |egal necessity or
for the benefit of the respondents; that the sale by the
respondent’s nother without the perm ssion of the court was
void; and that the sale was void and not voidable and the
suit was, therefore, in tinme. The appeals filed by the
appel | ant before the Additional District Judge. Anmbala and
the H gh Court failed.

Learned counsel for the appellant placed great reliance upon
the fact that the sale deed had been attested by the father
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of the respondents and submitted that the sal e deed should,
therefore, be taken to have been entered into by the natura

guardi an of the respondents for |egal necessity and their
benefit.

Section 8 of the Hndu Mnority and Guardi anship Act sets
out the powers of the natural guardian of a H ndu m nor

The natural guardian of a Hi ndu M nor has power, subject to
the provisions of section 8 to do all acts which are
necessary or reasonable and proper for the benefit of the
m nor or his estate. The natural guardian, however, may not
wi thout the previous perm ssion of the court sell any part
of the immovable property of the mnor. Any disposal of
i movabl e property which i's not necessary or reasonable and
proper for the benefit of the mnor or is wthout the
previ ous perm ssion of the court is voidable at the instance
of the minor.

In the instant case, there, is, as found by the trial court
and affirnmed in appeal, no evidence beyond the bare word of
the appellant” that the sale deed had been nmde for the
benefit  ‘of 'the m nor respondents and his evidence had been
eroded in cross-
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exam nation so that  there was no "reliable evidence on
record to show that ‘the alienation in dispute had been made
for the legal necessity or for the benefit of the
plaintiffs. That the sale was effected without t he
perm ssion of the court is not dispute. The sale is,
therefore, in any event, voidable.

The question is whether, in the circunstances of the case,
it my be said that the sale was effected by the father and
natural guardian of the respondents because he had  attested

the sal e deed executed by the nother of the respondents. In
this behalf our attention was invited to this Court’s
judgrment in Jijabai Vithalrao Gajre vs. Pat hankhan and

ors., AR 1971 S.C. 315. This was a case in which it was
held that the position in H ndu |l awwas that when the father
was alive he was the natural guardian and it was only after
hi mthat the nother became the natural guardian. Were the
father was alive but had fallen out - with the mother of the
mnor child and was living separately for -several years
wi t hout taking any interest in the affairs of the m nor, who
was in the keeping and care of the mother, it was held that,
in the peculiar circunstances, the father should be treated
as if nonexistent and, therefore, the npther —could  be
consi dered as the natural guardian of the minor’'s person as
wel | as property, having power to bind the mnor by dealing
wi th her i movabl e property.

In the present case, there is no evidence to show that the
father of the respondents was not taking any interest in
their affairs or that they were in keeping and care of the

nother to the exclusion of the father. In fact, his
attestation of the sale deed shows that he was very rmuch
existent and in the picture. |If he was, then the sale by

the nother, notwith standing the fact that the father
attested it, cannot be held to be a sale by the father —and
natural guardian satisfying the requirenents of section 8.

The Provisions of section 8 are devised to fully protect the
property of a minor, even fromthe depredations of his
parents. Section 8 enpowers only the legal guardian to
alienate a mnor s inmovable property provided it is for the
necessity or benefit of the minor or his estate and it
further requires that such alienation shall be effected
after the permission of the court has been obtained. It is
difficult, therefore, to hold that the sale was voidable,
not void, by reason of the fact that the nother of the m nor
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respondents signed the sale deed and the father attested it.
In the result, the appeal is dismssed with no order as to
costs.

G S. Appeal dism ssed.
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