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ACT:

I ncome-tax Act (11 of 1922), ss. 28 and 52, Income-tax Act
(43 of 1961), ss. 271, 277 and 297 and Ceneral C auses Act
(10 of 1897) s. 6/(c)--False declaration filed by assessee
under 1922 Act--Penalty inposed under 1961 Act--Prosecution
for fal se declaration under s. 52 of 1922 Act--I1f valid.

HEADNOTE:

Section 297(2)(f) of the Indian |Incone-tax Act, 1961

provides that notw thstanding the repeat of the |ncone-tax
Act, 1922, any proceeding for the inposition of a penalty in
respect of any assessment conpleted before April 1, 11962,
may be initiated as if the 1961 Act had not been passed; and
Clause (g) provides that any proceeding for the inposition
of a penalty in respect of any assessment for ‘the vyear
ending March 31, 1962, or any wearlier vyear, which was
conpleted on or after April 11. 1962 may be initiated under
the 1961 Act. Section 28(4) of the 1922 Act provides that
no prosecution for an of fence agai nst the 1922 Act shall~ be
instituted in respect of the sane facts on which a penalty
has been inposed Linder the section

The appellant, filed returns under s. 22(2), Incone-tax Act,
1922, the last of the returns being for the assessnment year
1959- 60. In 1964, he filed revised returns for~ the sane
assessment years showing a | arger income. The incone-tax
was assessed under the 1961 Act on the revised returns’ and
penalty proceedings were instituted and penalty was |evied
under s. 271 of the 1961 Act. The respondent, thereafter,
filed conplaints for offences under s. 277 of the 1961 Act.
By way of abundant caution he also filed conplaints on the
same facts for offences under s. 52 of the [922 Act. The
trial court held that the |aunching of prosecution was
"illegal in view of s. 28(4) of the 1922-Act and Art. 20(1)
of the Constitution. The High Court, in appeal, held that
since no penalty was inposed under s. 28 of the 1922 Act, s.
28 (4) was not a bar to the institution of prosecution not
was it hit by Art. 20(1), and directed the trial court to
proceed with the trial

Di sm ssing the appeal to this Court,

HELD : (1) Al the assessments although they related to the
years earlier than the year ending on March 31, 1962, and
were conpl eted after the comng into force of the 1961-Act.
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(April, 1962). Hence the proceeding for the inposition of
penalty had to be and was initiated under the 1961 Act under
s. 297(g). Therefore, s. 28(4) of the 1922 Act cannot be a
bar as no penalty was inmposed under s. 28,and there is no
provision simlar to s. 28(4) in the 1961 Act. [930 A-B]
Jain Bros & Others v. The Union of India & others [1970] 3
S.C.R 253. foll owed.

(2) Article 20(1) does not help the appellant. It is not a
post facto legislation that is being pressed against him
Section 28(4) did not obliterate the comission of the

of fence or convert the offence into an i nnocent act. Under
the section, the inposition of penalty nmerely barred the
prosecuti on. But in the present case, the penalty having

been inposed under s. 271 of the 1961 Act the launching of
prosecuti on becanme permnissible and was not hit by Art.
20(1). [931 DO

Rao Shiv Bahadur Singh and another v. The State of Vindhya
Pradesh [1953] S/C. R 1188. followed.

(3) (a) On the facts alleged, if true, the appellant would
be guilty ~of an offence tinder s. 52 of the 1922-Act.
Section 297(1) of the 1961-Act repealed the 1922Act. In s.
297(2) there is no saving for launching a prosecution under
s. 52 of the 1922-Act. But since no intention different
fromthat ins. 6 of the General O auses Act, 1897, appears
in s. 297(2) of the 1961-Act, the crimnal liability in-
curred tinder s. 52 of the 1922 Act renmins unaffected under
s. 6(c) of the Genera

928

Clauses Act. The Prosecution can only be for the offence
under s. 52 of the 1922-Act and s. 277 of ~the 1961 Act,
which corresponds to s. 52-of the 1922-Act, cannot be
i nvoked. [931 G H|

(b) The appellant would also be entitledto rely on the
second part of Art. 20(1) that he Should not be subjected to
a penalty greater than that which m ght have been inflicted
under the law in force at the time of the conm ssion of the
of fence, (s. 52 of the 1922 Act), because, s. 277 of the
1961- Act, corresponding to s. 52 of the 1922 Act, provides a
greater punishment. [931 E-F]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 28-39
of 1971.

Appeal s by Special Leave fromthe Judgnent and order dated
the 18th August, 1970 of the Rajasthan Hi gh Court in SB.
Crimnal Revision Nos. 102-113 of 1968.

M M Tewari, and S. M Jain, for the appellant.

T. A Ramachandran S. P. Nayar, and R N. Sachthey, for the
respondent .

The Judgnent of the Court was delivered by

UNTWALI A, J. These are 12 appeals filed by the appellant on
grant of special leave by this Court from the conmon
judgrment of the Rajasthan Hi gh Court allowing 12 Cri nminal
appeals filed by the respondent in accordance with section
417(3) of the Code of Crimnal Procedure, 1898. The
appellant as partner of his partnership firm filed (1)
I ncome Tax Returns for various assessnent years-the | ast one
bei ng assessnment year 1959-1960. The Returns were filed by
the appel | ant between 26-3-1958 and 16-10-1961 in accordance
with section 22(2) of the Incone Tax Act, 1922-hereinafter
referred to as the 1922 Act. The said act was repealed and
repl aced by the Incone Tax Act, 1961-hereinafter called the
1961 Act. The 1961 Act cane into force on or from 1-4-1962.
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During the course of the assessnent proceedi ngs when account
books were produced for exam nation by the |Incone-tax
Oficer, Special Investigation Circle B, Jai pur, he
suspected their genuineness or correctness. In My, 1963
the appellants prem ses were searched and a nunber of other
books of account and docunents were seized. Thereupon the
appellant filed revised Returns on 1-3-1964 in respect of

all the 12 periods. 1In the revised Returns the total incone
shown was far greater than what was shown in the earlier
Ret urns. I ncome-tax was assessed after the filing of the

revised Returns in respect of all the periods in accordance
with the 1961 Act. Penalty proceedings were initiated and
penalty was levied in respect of each Return under section
271(1) (c)(iii) of the 1961 Act. The respondent filed 12
conplaints against the appellant alleging conmssion of
of fence by hi munder section 277 of the 1961 Act. Since the
respondent was not quite sure of the legal Position, as a
matt er .of ~abundant precaution 12 nore conplaints were filed
on the sane facts to renake out conmm ssion of offence by the
appel | ant' under section 52 of the 1922 Act. The City Magis-
trate, Jaipur— in whose court all the 24 conplaints were
filed ordered

929

the tagging of the 12 conplaints filed later under section
52 of the 1922 Act with the conplaints filed earlier wunder
section 277 of the 1961 Act. To all intents and purposes
therefore the nunerically 24 conpl ai nt's becane 12 conpl aints
for trial of the appellant under section 277 of the 1961 Act
or section 52 of the 1922 Act as the case may be.

After the commencenent of thetrial the appellant in each
case filed a petition beforethe City Magistrate ‘that the
| aunchi ng of the prosecution agai nst himwas bad and void in
vi ew of the provisions of section 28(4) of the 1922 Act read
with Article 20(1) of the Constitution of India. The
Magi strate felt persuaded to accept the stand taken on
behal f of the appellant and held that the could not be
prosecuted after inposition of penalty under the taxing
statute and acquitted the appellant in all the cases. The
H gh Court has held that since no penalty was inposed on the
petitioner or his firmunder section 28 of the 1922 Act,

section 28(4) was not a bar to the institution of the
prosecution nor was it hit by Article 20(1). The H gh Court
did not express any view whether the offence, iif any,

conmitted by the appellant fell under section 277 of the
1961 Act or section 52 of the 1922 Act. The appeals were
al l owed and the Magistrate was directed to proceed with the
trials in accordance with the law. Hence these appeal s.

The only question falling for our determnation in these
appeals is Wether institution of the prosecution against
the appellant for the alleged conmi ssion of offences by him
under either the 1961 or the 1922 Act was bad in- law as
bei ng viol ati ve of section 28(4) of the 1922 Act or ‘Article
20(1).

Section 297(1) of the 1961 Act repealed the 1922 Act.
Certain savings were provided in sub-section (2) sone  of
whi ch even wi thout those express provisions would have been
covered by section 6 of the General C auses Act, 1897. But
for the sake of precision and certainty those provisions
were made. Some of the clauses (a) to (in) in sub-section
(2) of section 297 are such that a different intention
appears from them and they over-ride or supplenent the
provisions contained in section 6 of the General C auses
Act . Section 297 (2) provides "Notw thstanding the repea

of the Indian Income-tax Act, 1922 (Xi of 1922) (hereinafter
referred to as the repeal ed Act), -




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

* * * * *

* * * * *

*
(f) any proceeding for the inposition of a
penalty in respect of any assessment conpl eted
before the 1st day of April, 1962, may be
initiated and any such penalty may be i nposed
as if this Act had not been passed;
(g) any proceeding for the inposition of a
penalty in respect of any assessnent for the
year ending on the 31st day of Mrch, 1962, or
any earlier year, which is conpleted on or
after the 1st day of April, 1962, may be
initiated and any such penalty nay be i nposed
under this Act."
930
Al  the 12 assessnents although they related to the vyears
earlier than the year ending on the 31st day of March, 1962
were conpleted after coming into force of the 1961 Act.
Hence a proceeding for the inposition of penalty in respect
of any one of those years had to be and was initiated under
the 1961 Act in accordance with clause (g) Cause (f) did
not come into play and no penalty was inposed under section
28 of the 1922 Act. ~That being so, as rightly pointed out
by the H gh Court, section 28(4) was not a bar to the
I aunching of the prosecution as no such provisionis to be
found either in section 271 or in any other section of the
1961 Act. Section 28(4) says "No prosecution for an of fence
agai nst this Act shall be instituted in respect of the same
facts on which a penalty has been inposed under this
section.", The said provisionis not available to the
appellant to bar the institution of the prosecution for an
of fence against either of the two Acts when a penalty has
been inposed not under section 28(1l) of the 1922 'Act but
under section 271(1) of the 1961 Act.
G over, J delivering the judgnent on behalf of t he
Constitution Bench of this Court inthe case of Jain Bros &
others v. The Union of India others(1l) has pointed out at
page 263
“I't is obvious that for the inposition of
penalty it is not the assessnment year or the
date of the filing of the return which s
important but it is the satisfaction of the
incone tax authorities that a default has been
conmitted by the assessee which woul d attract
the provisions relating to penalty. What ever
t he stage at which the satisfaction is
reached, the schene of ss.274(1) and 275 of
the Act of 1961 is that the order inposing
penalty nmust be made after the conpletion of
the assessment. The crucial date, therefore,
for purposes of penalty is The date -of such
conpl etion."
At page 264 says the | earned Judge further
"Both ss. 271(1) and 297(2)(g) have to be read
together and in harnony and so read the only
concl usion possible is that for the inmposition
of a penalty in respect of any assessnment for
the year ending on March 31, 1962 or any
earlier year which is conpleted after first
day of April 1962 the proceedi ngs have to be
initiated and the penal ty i nposed in
accordance with the provisions of s.271 of the
Act of 1961."
Even clause (1) of Article 20 of the Constitution does not
help the appellant. It is not a post facto |egislation
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which is being pressed into service against him As pointed
out by a Constitution Bench of this Court in Rao Shiv
Bahadur Singh and another v. The State of Vindhya Pradesh(2)
at page 1198
"This article inits broad inport has been
enacted to prohibit convictions and sentences
under ex post facto |aws. The principle
under | yi ng such prohi bition has been
el aborately
(1) [1970] (3) S.C R 253.
(2) [1953] S.C.R 1188.
931
di scussed and pointed out in the very |earned
judgment of Justice Wlles in the well known
case of Phillips v. Eyre(1870) 6 QB.D. 1, at
23 and 25 and al so by the Suprene Court of
US.A in Calder v. Bull-3 Dallas 386; 1 Law
Edition 648 at 649. In the English case it is
explained that ex post facto laws are |aws
whi-ch voi ded and puni shed what had been | awfu
when done. ~There can be no doubt as to the
paranount i nportance of the principle that
such ex post facto | aws, which retrospectively
create offences and punish themare bad as
bei ng hi ghly inequitable and unjust."
Article 20(1) also prohibits_ the subjecting of any person
to a penalty greater than that which mght have been
inflicted under the law in force ~at the ‘time of the
conmi ssion of the offence. On the facts all eged against the
appellant, it found to be true, at the tine he nmade the
false statements in the declarations he did comit an
of fence under section 52 of the 1922 Act. Sub-section (4)
of section 28 did not obliterate the  factum of t he
comm ssion of the offence and did not transnute the | of fence
into an innocent act because of the inposition of | penalty

under section 28. Such inposition nerely. barred the
prosecution for the trial and conviction of the conmi ssion
of the offence. The penalty having been inposed / under

section 271 of the 1961 Act the |aunching of the prosecution
becane permissible and was not hit by Article 20(1) of the
Constitution. W are inclined to think that the offence, if
any, conmtted by the appellant was under section 52 of the
1922 Act as the allegedly false statements in declarations
were made at a time when the, said Act was in force. No
false statenment in any declaration seens to have been  nmde
under the 1961 Act to formthe basis of a charge against the
appel  ant under section 277 of that Act. The puni shnent
provided in this section is greater than the one engrafted
in section 52 of the 1922 Act. To that extent. only the
appel l ant woul d be entitled to press into service the second
part of clause (1) of Article 20 of the Constitution ' which
says that no person shal
"be subjected to a penalty greater than  that
whi ch m ght have been inflicted under the law
in force at the tinme of the conm ssion of the
of fence. "
It is advisable to discuss and di spose of a new point which
arose bring the hearing of these appeals. Sub-section (1)
of , section 297 the 1961 Act repealed the 1922 Act incl uding
section 52. In sub-section (2) no saving seenms to have been
provided for the launching of the prosecution wunder the
repeal ed section 52 of the 1922 It does not seemcorrect to
take recourse to clause (h) of Section 297(2) to nmake the
of fences come wunder section 277 of the 1961 it as was
endeavoured to be done by the respondent in the first
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conplaint petitions. But then fromno clause under sub-
section a different intention appears in this regard from
what has been | in section 6 of the General Causes Act. On
the facts alleged crimnal liability incurred under section
52 of the 1922 Act reasons unaffected under clause (c) of
section 6 of the General C auses
932
Act . In the case of T. S. Baliah v. T. S. Rangachari (1)
Ramaswam , J. delivering the judgnment of this Court has said
at page 71 :
"The principle of this section is that unless
a different intention appears in the repealing
Act, any legal proceeding can be instituted
and continued . in respect of any matter pending
under the repealed Act as if that Act was in
force at the time of repeal. |In other words,
whenever there is a repeal of an enactment the
consequences laid down in s.6 of the Genera
Clauses Act will follow unless, as the section
itself says, adifferent intention appears in

the repealing statute. In the case of a
sinmple repeal there is scarcely any room for
expression of a contrary opinion. But when

the repeal is followed by fresh | egislation on
the /same subject the Court would undoubtedly
have to | ook to the provisions of the new Act,
but 'only for the purpose of det er m ni ng
whet her they indicate a different intention
The question is not whether the new Act
expressly keeps alive’ old rights and
liabilities but whether it manifests an
intention to destroy them Section 6 of the
Gener al Cl auses Act~ therefore will be
appl i cabl e unl ess t he new | egi sl ation
mani fests an intention inconpatible wth or
contrary to the provisions of the section
Such i ncompati bility woul d have to be
ascertained froma consideration of ~ all the
rel evant provisions of the new statute and the
nmere absence of a saving clause is by itself
not material."
In the result all the appeals fail and are dism ssed.
V. P. S
Appeal s di snm ssed
(1) [1969] (3) S.C. R 65.
933




