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ACT:

[ncome Tax Act, 1961--Sections 226(3) (vi) and 281
--Assi gnnment of policies by insurer Assignnent accepted by
LIG-1TO of opinion that transfer of policy with intent to
def raud Revenue--Inordi nate delay by LIC in making statenent
on oath before ITO-Liability of LICto pay interest to
assignee of policies for delay in fulfilling statutory
obl i gati on.

HEADNOTE

One Sh. G V. Ranade took four policies on his own' life
fromthe LIC during the period. 1958 to 1960. In April | 1969
G V. Ranade assigned absolutely all these four policies in
favour of his wife Smt. Kanal abai. G Ranade and the assign-
nment was duly registered by the LIC. These policies were
paid up and the date of maturity of these were 14.9.72,
28.12.73, 9.11.75 and 21.12.75.

There were sone incone tax dues against the said GV
Ranade for recovery of which incone tax officer ’'comenced
recovery proceedings. The Incone Tax O ficer on 27.1.71
i ssued a notice under Section 226(3) of the Inconme Tax Act,
1961 to the Manager of the LIC at Nagpur directing the LIC
to pay to I.T.O forthwith any anmount due fromthe LIC to
or, held by the LIC for or on account of the said Ranade to
meet the ampunt due from Ranade as arrears of incone /tax.
The Divisional Manager of the LIC at Nagpur intimated this
fact of receipt of the notice under section 226(3) - of the
Income Tax Act 1961 to the assignee of these policies Sm
Kanmal abai G Ranade, suggesting that she take steps to get
the notice vacated in order to safeguard her interest in the
policies. By further correspondence the ITOrequired the LIC
to deposit the anmpbunt of Rs.3415.70 payable against the
first policy which was to mature on 14.9.72 and the LIC
i nforned the assignee that the noneys due under the policies
will be paid to her only after her getting the notice served
on LIC by the I TO vacat ed.

On 5.9.72 Snt. kanal abai G Ranade flied a Wit Petition
in the H gh Court of Bonbay inpleading LIC and the 1TO
claimng several reliefs including a direction to the LIC
for paynment of Rs.3415.70 and also to make a statenment that
no part of the said anmpunt is due to G V.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 14

98

Ranade nor does the LIC hold any part of the sumfor or on
account of Ranade. This Wit Petition was disnmissed in
l[imne. Sm. Kanal abai G Ranade filed an appeal by specia
leave in this court and this court disposed of the appeal on
the counsel for the LIC stating that he would file the
necessary statenent on oath in accordance with S. 226(3)(vi)
of the Income Tax Act, 1961 stating that no sum of noney is
due to the Assessee, insured person, before the ITO except
one policy in respect of which the LIC having already paid
the money to I TO no statement need be made and consequently
no order can be made u/s 226(3)(vi) and the appeal was
di sposed of accordingly.

It appears that the I'TO did not revoke the order of
attachment inspite of the LIC naking the requisite statenent
on oath under section 226(3)(vi) of the Income Tax Act on
5.12.75. This led to the filing of another Wit Petition in
the Bonbay Hi gh Court by Snt. Kanmal abai praying for a direc-
tion to the 'TOto revoke all notices issued under section
226(3) to the LIC and to the LIC to pay her the ampunt due
agai nst the policies whichhad matured. On 4.4.1977 counse
for the |TO produced beforethe H gh Court a copy of the
order dated 1.4.77 passed by the ITOw thdrawing the notice
u/'s 226(3) of the I'ncone Tax Act and the Wit Petition was
di sm ssed as w t hdrawn.

Smt. Kanml abai then sent notice to the LIC denanding
paynment of the total anpbunt due against the- four policies
together with interest @15% since the delay in paynment had
been occasioned by the default of the LIC. LIC made the
payment of these ampunts to her but disputed its liability
to pay interest thereon for the period subsequent. to the
date of maturity on the ground that the delay was occasi oned
by the ITGCs notice u/s 226(3). This dispute regarding the
LICs liability to pay interest led to the filing of Wit
Petition No. 1248 of 1977 decided on January 7, 1981 which
gives rise to this appeal

The i mpugned judgnent holds that the last two /policies
havi ng matured on 9.11.75 and 21.12.75 a few days before or
after 5.12.75 when the statenment on oath u/s 226(3) of the
I ncome Tax Act was nade by the LIC did not qualify for award
of such interest which was payable in respect of the first
two which had matured earlier on 14.9.72 and 28.12.73. This
view of the H gh Court on which the award of interest is
based is assailed on behal f of the appellant.

The dispute in this appeal is only about  the LICs
liability for paynment of interest on the principal” anmount
from the date of maturity of the first two policies to
31.12.75 and the rate of 15%p.a. which is alleged to be
excessi ve.

99
Di sm ssing the appeal with costs this Court,

HELD: In the instant case, adnmittedly assignnent of the
policies was made by the insured GV. Ranade and the same
was duly accepted and registered by the LICin April 1969.
It is, therefore, obvious that the LIC was bound to act - on
that assignnent in favour of Snt. Kanmal abai G Ranade unl ess
the assignment was held to be invalid by a conpetent author-
ity on a proper proceeding taken for this purpose [111B]

Mere issuance of notice under section 226(3) of the
I ncome Tax Act, 1961 did not have the effect of invalidating
the assignment nor did the casual nention of section 281 of
the Income Tax Act, 1961 by the ITOin his letter dated
28.8.72 result in this consequence. Any further step towards
formation of the final opinion by the ITO could be taken
only after the LIC had nmade the requisite statement on oath
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under section 226(3)(vi) of the Incone Tax Act, 1961 on the
basi s of the registered assignment of policies. [111C D

The question of revocation of the notice wunder clause
(vii) of subsection (3) of Section 226 of the Inconme Tax
Act, 1961 arose in the present case only after the LIC made
the requisite statenment on oath under section 226(3)(vi) of
the Act in view of its consistent stand throughout that the
noneys due under the policies were held by it for and on
behal f of the assignee and not the defaulter. Mere infornma-
tion of the assignnent to the | TO and keepi ng the assignee
infornmed of the 1TO s action did not amobunt to di scharge of
the statutory obligation under section 226(3)(vi) of the Act
by the LIC. Sub-section (3) of Section 226 of the Incone Tax
Act, 1961 clearly shows that on a notice thereunder being
issued by the ITOto the LICin the present case, it was
i ncumbent on the LICto make the requisite statenment on oath
under cl ause (vi) thereof raising an objection on the basis
of the registered assignment. It was then for the ITO to
proceed further and formhis final opinion and revoke the
noti ce under clause (vii). [112D-E; 113G H

The inordinate delay in naking the statenent on oath by
the LIC under section 226(3)(vi) of the Income Tax Act, 1961
was the result of misconstruction of the provisions and
m sappreciation of its liability thereunder. [114B]

Qoviously the assignee of the policies who had becone
entitled to receive the ambunt due thereunder on the dates
of their maturity nust be conpensated by the LIC for its
failure to performits statutory
100
obligation under section 226(3)(vi) of the I'ncone Tax Act,
1961 within a reasonable tine. Performance of this statutory
obligation by the LICin the present case being after inor-
di nate delay award of interest to the assignee of the poli-
cies to whomthe paynent thereunder had to be nmade even
according to the stand of the LICis, therefore, clearly
justified. [114C DO

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 1979 of
1981.

From the Judgnent and Order dated 7.1.81 of the ~Bonbay
High Court in Cvil Wit Petition No. 1248 of 1977.
P.P. Rao, Kailash Vasdev and S. Murlidhar-for ~the Appel-
| ant s.
A. K. Sanghi for the Respondent.
The Judgrment of the Court was delivered by

VERMA, J. This appeal by special |leave is against’' the
j udgrment dated January 7, 1981 in Wit Petition No. 1248 of
1977 of the Nagput Bench of the Bombay Hi gh Court. The
special |eave has been confined only to the question of
liability of the appellant, Life Insurance Corporation, to
pay interest for the period after date of maturity of insur-
ance policy, in case of delay in paynent. Accordingly, this
is the only question arising for decision in this appeal

The wit petition in the High Court was filed by Snt
Kanmal abai G Ranade, the wife of Gangadhar Vi shwanath Ranade
of Nagput. The said G V. Ranade took four policies on his
own life from the Life Insurance Corporation of India
(hereinafter referred to as "the LIC') during the period
1958 to 1960. These policies were paid up and the particu-
lars thereof including their paid up value payable on the
date of maturity are as under

Pol i cy Sum Pai d up Dat e of
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Nunmber Assur ed Val ue Maturity.
19620636 10, 000. 00 3415.70 14.9.72
13932229 3, 500. 00 1118. 65 28.12.73
13969 144 5, 000. 00 892. 20 9.11.75
13972300 2, 000. 00 557.70 21.12.75

In April 1969 G V. Ranade assigned absolutely all these four
101
i nsurance policies in favour of his wife Snt. Kamal abai G
Ranade and the assignnent so madewas duly registered by the
LI C as under:
"In registering this Assignment the Corpora-
tion makes no admission as to its validity.
Nagpur sd/ -
Dt. 8.4.69 P. Divisional Mnag-
er"

It appears that there were sone income tax dues against
the said G V. Ranade for recovery of which Incone-tax Ofi-
cer had commenced recovery proceedings. Prior to the date of
maturity 'of these policies the Incone-tax Oficer on
27.1.1971 issued a notice under section 226(3) of the Incone
Tax Act, 1961 to the Manager of the LIC at Nagpur directing
the LICto pay to the I TO forthwith any anount due from the
LIC to or, held by the LIC for or on account of the said
G V. Ranadeto neet the anobunt due from G V. Ranade as ar-
rears of incone /tax: This notice further nmentioned the
consequences envi saged by section 226(3) of the Incone Tax
Act, 1961. The Divisional Mnager of the LIC at Nagput
intimated the fact of receipt of the notice ‘under section
226(3) of the Incone Tax Act, 1961 to the assignee of these
policies, Sm. Kamal abai G Ranade, suggesting that she take
steps to get the notice vacated in order to safeguard her
interest in the policies. The further correspondence in this
behal f between Inconme-tax O ficer, the LIC-and the assignee
shows that the Incone-tax Officer required the LIC to depos-
it the ampbunt of Rs.3415.70 payabl e against the first policy
whi ch was to mature on 14.9.72 and the LIC kept the assignee
informed of this demand by the ITOadding in its letter
dated 27.7.1972 to the assignee that the noneys due / under
the policies will be paid to her "only after your getting
the notice served on us by the I TO vacated". This was reit-
erated by the LICin its letter dated 11.8.72 to the assign-
ee.

The assignee sent a notice dated 21.8.72 to the LIC
reiterating that the policies had been absol utely assigned
to her as admitted by the LIC as a result of = which the
amount payabl e agai nst the sane had to be paid only to her
since the amount was not held by the LIC for or on account
of G V. Ranade. The LIC was also required by this notice to
take the necessary steps for revocation of the ITOs notice
and to nake the paynment due in respect of all these policies
to the assignee. The assignee sent a simlar notice to the
| TO asserting her claimas the assignee to get the noneys
payable under the policies. The ITO in a letter ‘dated
28.7.72 addressed to the LIC had added that the alleged
102
transfer of policies by GV. Ranade to his wife are void
with an intention to defraud the revenue and the case falls
within the mschief of section 281 of the Income Tax Act,
1961; and the LIC was requested to wi thhold any paynent to
Sm . Kanmal abai G Ranade till further comunication fromthe
| TO

On 5.9.1972 Snt. Kamal ubai G Ranade filed a wit peti-
tion, (S.C A No. 861 of 1972), in the H gh Court of Bonbay
i mpl eading the LIC and the I TO as respondents therein claim
ing several reliefs which are nmentioned at pages 33 to 35 of
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the paper-book. The reliefs included a direction to the LIC
for payment of Rs.3415.70 due on 14.9.72 on maturity of the
first policy to Snt. Kanmal abai G Ranade and also to nmake a
statement on oath as contenpl ated by section 226(3) of the
I ncome Tax Act, 1961 that no part of the said anpbunt is due
to G V. Ranade nor does the LIC hold any part of the sumfor
or on account of G V. Ranade. This wit petition was dis-
mssed in limne by the H gh Court on 14.9.72. The anount of
Rs. 3415. 70 payabl e against the first policy which matured on
14.9.72 was paid by the LICto the ITO Snt. Kamalabai G
Ranade filed an appeal (C. A No. 373.of 1973) by specia
leave in this Court against dismssal of her wit petition
by the Bonbay H gh Court. That appeal was di sposed of by
this Court on October 6, 1975 as under
"On behalf of the Life Insurance
Corporation of India M. Rathi stated that he
would fil e the necessary statement on oath in
accordance with sub-cl. (vi) of . (3) of S
226 of the Incone Tax Act, 1961 and file it in
Court wthin tw nmonths from today stating
that no sumof npbney i's due to the Assessee,
i nsured person, ‘before the Inconetax O ficer
It wll thereafter be open to the I|ncone-tax
Oficer to take such other proceedings as he
m ght consider necessary in.order to realise
the amounts due fromthe assessee. It is,
however, stated that inrespect of one policy,
the 'Life Insurance Corporation  has already
paid ‘the noney tothe Income-tax Oficer. In
respect . of it no statenent need be made and
consequently no order can be nade ‘under S.
226(3)(vi). The appeal is- disposed of ' accord-
ingly. There will be no order as to costs".

In pursuance of the above order of this Court, the LIC
filed on Decenmber 5, 1975 the requisite statement on oath
under section 226(3)(vi) of the Income Tax Act, L961 in
respect of the remaining three policies.

103

It appears that the ITO did not revoke the order of
attachment in spite of the LIC making the requisite state-
ment on oath under section 226(3)(vi) of Incone Tax Act,
1961 on 5.12.75. This led to another wit petition (S.CA
302 of 1977) filed in the Bonbay Hi gh Court by Snt. Kanmal a-
bai G Ranade praying for a direction to the ITOto revoke
all notices issued under section 226(3) tothe LIC and to
the LICto pay to her the anpunt due against the -policies
which had matured. On 4.4.71 counsel for the [|ITO produced
before the H gh Court a copy of the order dated 1.4.77
passed by the Incone-tax Officer wthdrawing the notice
under section 226(3) of the Incone Tax Act, 196 1 ~and the
wit petition was dism ssed as w t hdrawn.

Sm . Kanal abai G Ranade then pronptly sent a notice to
the LI C demandi ng paynment of the total anmount due against
these four policies together with interest @15% si nce the
delay in paynment had been occasioned by the default of the
LIC. Admittedly the LIC had nade the paynent of these
amounts to Snt. Kanmml abai G Ranade in these circunstances.
The L.1.C has not disputed at any stage its liability to
pay to Snt. Kamal abai G Ranade the ampunts due under these
policies. However, it has disputed its liability to pay
interest thereon for any period after the date of naturity
on the ground that the delay was Cccasioned by the |1.T.0"s
noti ce under section 226(3). On the other hand, Snt. Kamal a-
bai G Ranade clained that the L.1.C. nad wongfully refused
to make the statenment as contenplated under section
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226(3)(vi) of the Incone Tax Act, 1961 resulting in delay in
paynment of the noneys after maturity of the policies. This
di spute regarding the L.1.C."s liability to pay interest |ed
to the filing of the Wit Petition No. 1248 of 1977 deci ded
on January 7, 1981 which gives rise to this appeal

The inpugned judgnment of the Bonbay Hi gh Court in Wit
Petition No. 1248 of 1977 holds that the last two policies
having matured on 9.11. 1975 and 21.12.1975, i.e., a few
days before or after 5.12.75 when the statenent on oath
under section 226(3) of the Income Tax Act, 1961 was made by
the L.1.C. did not qualify for award of such interest which
was payable in respect of the first two which had matured
much earlier on 14.9.72 and 28.12.73. For the period com
nmencing fromthe date of maturity of the policy ending wth
performance of the L.1.C."s obligation to nake the statenent
under section 226(3)(vi) of the Income Tax Act, 1961 on
5.12.75 the L.1.C- has been held liable to pay interest on
the basis of its failure to perform
104
its statutory obligation. This view of the Hgh Court on
whi ch the award of interest is based, is assailed on behalf
of the appell ant.

The surviving dispute in this appeal is now only .about
the L.1.C."s liability for payment of interest on the prin-
cipal amount fromthe date of maturity of the first two
policies to 31.12.75, and the rate of 15 % per annum which
is alleged to be excessive.

Broadly stated, the contention of the appellant is that
the appellant was not liable to pay any interest for the
period during which it was restrained frommaking the pay-
ment on account of the I.T.QO s notice under section 226(3)
of the Income tax Act, 1961 and the |I.T.O also adding that
the matter fell within the anbit of S. 281 of the Act. On
this basis it was urged on behal f of the appellant that the
award of interest on the first two policies fromthe date of
their maturity till 31.12.1975 (statenent on oath by the
L.1.C. being nade only. on 5.12.1975) is contrary to | aw

To support the mmin contention of the appellant, that it
is not liable for paynent of any interest for ~any period
after maturity of the policies, Shri- P.P. ~Rao, |earned
counsel for the appellant advanced several argunents. Hi's
first argunent is that the Incone-tax Officer was a neces-
sary party in the wit petition giving rise to this ~appeal
and in his absence no effective adjudication of this dispute
can be nade. The second argument is that the H gh Court has
m sconstrued section 226(3) of the Incone Tax Act, 1961 and
thereby wongly fastened the liability for payment of inter-
est upto 31.12.75 on the appellant. The third argument is
that the principle of res judicata or atleast constructive
res judicata, as aresult of the earlier wit petitions,
bars the claimfor paynent of interest in this wit  peti-
tion. The fourth argunent is that the wit petition (S C A
No. 302 of 1977) being withdrawn unconditionally wthout
liberty to file a fresh petition, this wit petition (WP.
No. 1248 of 1977) is not mmintainable. The fifth argunment is
that the rate of 15% p.a. at which interest has been awarded
is excessive. The sixth and the last argunment is that the
appel l ant has been required to nake double paynment of
Rs. 3415. 70 due agai nst the policy which matured on 14.9.1972
inasmuch as the L.1.C had already deposited that anpunt
earlier in Septenber 1972 with the I.T.O in pursuance to
the I.T.0 ’'s denand.

In reply, Shri A K Sanghi, |earned counsel for the
respondent contended that the liability for paynent of
interest has been correctly fastened on the appellant be-
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cause of its failure to discharge the statu-
105

tory obligation of making the requisite statement on oath
under section 226(3)(vi) of the Income Tax Act, 1961 till
5.12.1975. He argued that the L.1.C having accepted and
regi stered the absol ute assignment nmade by the insured GW.
Ranade in favour of his wife Smt. Kamal abai G Ranade, it
was the duty of the L.I.C. to pronptly nmake the requisite
statenment on oath under section 226(3)(vi) of the Inconme Tax
Act, 1961 which it made rmuch later on 5.12.75 in pursuance
to the Court’s order to enable the I.T.O. to revoke the
notice i ssued by himunder section 226(3) of the Income Tax
Act, 1961. Shri Sanghi stated that even though the specia
| eave granted by this Court is confined only to the question
of interest and therefore, does not extend to the question
of alleged double paynent of Rs.3415.70 by the L.I.C yet
the respondent concedes that the anpunt of Rs.3415.70 depos-
ited by the L.IC. with the I.T.O nmay be refunded by the
I.T.O to'the L.1.C together with interest, if any, payable
on refund of that anpunt; and that the respondent does not
lay any claimto that ambunt fromthe |.T. O having obtained
that amount fromthe L.I-C

W shall first dispose of the last point relating to
doubl e paynment by the L.I.C. of the amount of Rs.3415.70 in
vi ew of the express concession made by Shri. Sanghi, |[|earned

counsel for the respondent that the respondent does not |ay
any claimto it and that the L.1.C. may obtain its refund
fromthe 1. T.O In view of this statenent of [earned counse
for the respondent, Shri Sanghi, it is sufficient to observe
that it would be open to the L:I.C to obtain refund of the
amount of Rs.3415.70 deposited by it with the |I.T.QO togeth-

er with interest, if any, payable onthe —refund by the
I ncome Tax Department, since it has been conceded that the
respondent does not claimthat amount fromthe 1.T.0 W
shall now deal with the remmining argunents of Shri | Rao,

| ear ned counsel for the appellant.

The first argunent of the |earned counsel for the appel-
lant is that the |I.T.O was a necessary party in ‘the wit
petition giving rise to this appeal.. W are unable to
accept this contention. The only claimmade in Wit Petition
No. 1248 of 1977 decided on 7.1.1981 giving rise to this
appeal is for paynent of interest by the appellant, and no
relief has been sought against the |I.T.Q This being so, for
effective adjudication of the L.I.C."s liability towards the
respondent, the presence of the |I.T.O is not necessary. The
respondent’s claimis only against the L.1.C wthout any
claimbeing nade in the alternative or otherw se against the
. T.O The respondent’s claimhas, therefore, to succeed or
fail only on the basis of the L.I1.C."s liability vis-a-vis
the respondent without involving the |I.T.O or anyone else
in that process. Merely

106

because the defence of the L.1.C. was based on an act of the
[.T.O, it was not incunbent for the respondent to i nplead
the I.T.0 in this proceeding when neither any relief was
clainmed against the |I.T.O nor was any suggestion of |.T.Q

"s liability for paynent of interest made in the wit peti-
tion. This argunment is, therefore, rejected.

The second argument relating to construction of section
226(3) of the Income Tax Act, 1961 is in fact the nmain
argunent of Shri Rao and, therefore, we shall consider the
sanme after disposing of the renmmining argunents which are
shorter points.

The third argunment is based on the principle of res
judicata and constructive res judicata on the basis of two
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earlier wit petitions filed by Snt. Kamal abai G Ranade.
The first wit petition was S.C.A. No. 861 of 1972 filed in
the Bonbay High Court on 5.9.72 prior to the date of maturi-
ty of the first policy claimagainst,which was required to
be paid by the L.I.C. to the assignee, Snt. Kamalaba G
Ranade. This was after issuance of the notice under section
226(3) of the Incone Tax Act, 1961 by the |.T.O to the
L.1.C. One of the reliefs claimed therein was a direction to
the L.I.C. to nmake a statenment on oath as required by sec-
tion 226(3)(vi) of the Income Tax Act, 1961 that no part of
the anmpunt due against the policy maturing on 14.9.72 was
due to the insured GV. Ranade nor did the L.1.C hold any
part of that sumfor or on account of the alleged defaulter.
No doubt sone other reliefs including revocation of the
notice wunder section 226(3) of the Incone Tax Act, 1961
were. also claimed including paynent 01’ the anount together
with the accretions thereto. This wit petition being dis-
m ssed, Snt. Kanalabai G Ranade canme to this Court by
speci al |eave and Cvil Appeal No. 373 of 1973 was di sposed
of by this Court’s order dated 6.10.1975 requiting the
L.1.C. to nake the necessary statenent on oath in accordance
with section 226(3)(vi) of the Income Tax Act, 1961 within
two months. It is obvious that with this direction requiring
the L.1.C. to nake the requisite statement on oath under
section 226(3)(vi) of the Incone Tax Act, 1961, no further
guestion survived in that wit petition and the consequent
civil appeal in this Court since the further questions
i ncluding paynent of interest on the principal amunt were
to arise only at a subsequent stage. Asking for. any other
relief was obviously premature at that stage. It is appar-
ently for this reason that this Court did not at that stage
go into the other questions relating tothe further reliefs
specified in that wit petition. That ~decision cannot,
therefore, preclude agitation of the question of interest
subsequent | y.
107

The next writ petition filed by Snt. Kamal abai G Ranade
was S.C. A No. 302 of 1977 in the Bonbay H gh Court. The
prayer made therein was for a direction to the L.1.C. 'to pay
the principal amount together with interest thereon. In this
wit petition also the I.T.O was inpleaded as a party. This
wit petition had to be filed because in spite of the L.1.C
havi ng made the requisite statenent under section 226(3)(vi)
of the |Income Tax Act, 1961 on 5.12.75, the Incone-tax
O ficer had not withdrawn the notice under section 226(3) of
the Incone Tax Act, 1961 issued to the L.1.C.~ and, there-
fore, the L.1.C. was not meking the paynent to the respond-
ent. On 4.4.77 that wit petition was dism ssed as w thdrawn
as aresult of the I.T.O."s counsel filing a copy of the
order dated 1.4.1977 withdrawing the I.T.QO 's notice /under
section 226(3) of the Income Tax Act, 1961 enabling the
L.1.C. to make the paynent due against the policies to the
respondent. The operation of the notice under section 226(3)
of the income Tax Act, 1961 by the I.T.O being the only
reason given by the L.1.C to support its action of non-
paynment to the respondent, it was unnecessary to persue that
wit petition when the |.T.0O had nade the order w thdraw ng
the notice under section 226(3) of the Act. Admittedly, it
was i n consequence of the withdrawal of the I.T.QO’'s notice
by order dated 1.4.77 that paynment was actually nmade by the
L.I1.C. to the respondent. It is, therefore, difficult to
appreci ate how the withdrawal of that wit petition can, in
any manner, preclude the respondent fromraising the ques-
tion of the L.I.C’ s liability to pay interest when the
princi pal amount al one was paid | ater.
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The L.1.C.  having refused to pay the interest on the
principal amount in spite of the inordinate delay in pay-
ment, the Wit Petition No. 1248 of 1977 had to be filed
giving rise to this appeal raising only the question of
L.I.C.’s liability to pay interest on the principal anpunt
due against the policies. The same is therefore, clearly
mai ntai nable and the earlier wit petitions cannot, in any
manner, bar the adjudication of this point her,’in for the
reasons already given. This contention of |earned counse
for the appellant is also, therefore, rejected.

The fourth contention based on withdrawal of wit peti-
tion (S.C. A No. 302 of 1977) being covered by the discus-
sion relating to the third contention, the sane is rejected.

The fifth argunent relates to the rate of interest. Shri
Rao contended that the award of interest @5%p.a. i s exces-
sive even if the L.I1.C. is-held liable for paynent of inter-
est. Reference was made by
108
Shri Rao to Section 244 of the Incone Tax Act, 1961 provid-
ing for ‘paynment of interest on refund which prescribed the
rate of 12%p.a. from1.7.1972 to 1.10.1984, the increase to
15% p.a. being nade therein only from1.10.84 by anendnent
of that section. It was urged that the period in question in
the present case being prior to 1.10.84 the rate of 15% p. a.
in excess of the statutory provision of 12%p.a. in Section
244 of the Incone Tax Act, 1961 is unjustified. Adnmttedly,
the award of interest, in the present case, for paynment by
the L.1.C. is not governed by Section 244 of the Incone Tax
Act, 1961. Apparently, for this reason, |earned counsel for
the appellant relied on Section 244 of the Income Tax Act,
1961 as of persuasive value. W are not inpressed by this
argunent. The Hi gh Court has relied on the fact that. inter-
est @15%p.a. is reasonable, in the present case, particu-
larly in viewof the fact that the L.I.C itself | charges
interest at that rate. It is sufficient for us to state that
there is no material produced, in the present case, to
suggest that award of interest @15%p.a. is excessive to
permt interference with the rate in this appeal particular-
Iy when the H gh Court has come to the conclusion that this
is the reasonable rate. This argunent also is, therefore,
rej ected.

The only point remaining for consideration now is  the
construction of Section 226(3) of the Inconme Tax Act, 1961
the rel evant portion of which, reads as under

"Qther nodes of recovery: 226.(1) Notwith-
standing the issue of a certificate to the Tax
Recovery O ficer under section 222, the In-
cone-tax O ficer may recover the tax by any
one or nore of the nodes provided in 'this
section.

(3)(i) The Incone-tax O ficer may, at any time
or from tine to tine, by notice in witing
require any person from whom noney is due  or
may becone due to the assessee or any person
who holds or may subsequently hold noney for
or on account of the assessee, to pay to the
Income-tax O ficer either forthwith upon the
noney becoming due or being held or at or
within the time specified in the notice (not
bei ng before the noney becones due or is held)
so nuch of the noney as is sufficient to pay
the anmpunt due by the assessee in respect of
arrears or the whole of the noney when it is
equal to or less than that anmount.
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(ii) A notice under this sub-section
may be issued to any person who holds or may
subsequently hold any noney for or on account
of the assessee jointly with any other person
and for the purposes of this sub-section, the
shares of the joint-holders in such account
shall be presuned, wuntil the contrary is
proved to be equal

(iii) A copy of the notice shall be
forwarded to the assessee at his |last address
known to the Incone-tax Oficer, and in the
case of ajoint account to all the joint-
hol ders at their |ast addresses known to the
I ncone-tax Officer.

(iv) Save as otherw se provided in
this sub-section;, every person to whom a
notice i's issued under this subsection. shal
be bound to conply with such notice, and, in
particul ar, where any such notice is issued to
a post office, banking conpany or an insurer
it shall not be necessary for any pass book
deposit receipt, policy or any other docunent
to be produced for the purpose of any entry,
endorsenent or the like being nmde before
paynent’ is nade, notwithstanding any rule,
practice or requirenment to the contrary.

(v) Any claimrespectiing any proper-
ty in relation towhich a notice under this
sub-section has been issued arising after the
date of the notice shall be void as against
any demand contained in the notice.

(vi) \Where a person to. whom a
noti ce wunder this subsection is sent | objects
to it by a statement on oath that the sum
demanded or any part thereof is not due to the
assessee or that he does not hold any noney
for or on account of the assessee, /then
not hi ng contained in this sub-section shall be
deened to require such person to pay any such
sum or part thereof, as the case may be, but
if it is discovered that such statenment ~ was
false in any material particular, such ~person
shall be personally liable to the Incone-tax
Oficer to the extent of his own liability to
the assessee on the date of the notice, or to
the extent of the assessee’s liability for any
sum due under this Act, whichever is |ess.
(vii) The Income-tax Oficer may, at any /tine
or
110
fromtime to time, amend or revoke any  notice
i ssued wunder this sub-section or extend the
time for making any paynent in pursuance  of
such notice

(viii) The Incone-tax Oficer shal
grant a receipt for any anount paid in conpli-
ance with a notice issued under this sub-
section, and the person so paying shall be
fully discharged fromhis liability to the
assessee to the extent of the anpbunt so paid.

(ix) Any person discharging any
liability to the assessee after receipt of a
noti ce under this sub-section shall be person-
ally liable to the Income-tax Oficer to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 14

extent of his own liability to the assessee so
di scharged or to the extent of the assessee’s
liability for any sumdue wunder this Act,
whi chever is |ess.

(x) If the person to whoma notice
under this subsection is sent fails to make
paynment in pursuance thereof to the Incone-tax
Oficer, he shall be deemed to be an assessee
in default in respect of the amobunt specified
in the notice and further proceedings may be
taken against himfor the realisation of the
amount as if it were an arrear of tax due from
him in the manner provided in sections 222 to
225 and the notice shall have the same effect
as an attachnent of a debt by the Tax Recovery
Oficer in exercise of his powers under sec-
tion222."

The ~‘argunent of the | earned counsel for the appellant
is that ~on receipt of the INT.O's notice under section
226(3) of the I'ncome Tax Act, 1961, the L.I.C. was not |eft
with the option to make the paynent to assignee of the
policies since the L:1.C. or its officer making the state-
ment on oath under section 226(3)(vi) would thereby have
been exposed to personal liability as the defaulter of the
income tax dues. It was argued that in-these circunstances
the L.1.C could nmake the paynent only aftter revocation of
the notice by the |.T.O's Order dated 1.4.77 and, there-
fore, the L.1.C cannot be held liable for payment of inter-
est for any period prior to revocation of the notice. The
period for which the L.I.C ~has been held liable to pay
interest being prior to revocation of the notice by the
I.T.O, it was urged that the sanme was unjustified.

111

Havi ng given our anxious consideration to the argunent
we cannot persuade ourselves to accept the sane. On a close
scrutiny of the provision we find that the benefit clained
by the L.I1.C is not available to.it, in the facts of the
present case.

Admittedly assignment of the policies was nmade by the
insured GYV. Ranade and the same was duly accepted and
registered by the L.1.C in April 1969. It —is, therefore,
obvious that the L.I.C. was bound to act on that assignnent
in favour of Snt. Kanmal abai G Ranade unl ess the assignnment
was held to be invalid by a conpetent authority in a proper
proceeding taken for this purpose. It is significant that
the L.1.C never disputed the validity of the assignment and
was throughout prepared to act on it. It is undisputed  that
the assignnent was not declared invalid by any conpetent
authority. Mere issuance of notice under section 226(3) of
the Income Tax Act, 1961 did not have the effect of - invali-
dating the assignnent nor did the casual nention of Section
281 of the Incone Tax Act, 1961 by the I.T.O in his letter
dated 28.8.72 result in this consequence. Any further step
towards formation of the final opinion by the I.T.O could
be taken only after the L.1.C. had nmade the requisite state-
nment on oath under section 226(3)(vi) of the Incone Tax Act,
1961 on the basis of the registered assignnment of policies.
This act was performed by the L.1.C. only on 5.12.75 which
led to revocation of the notice under section 226(3) of the
Act, by the I.T.O The question is of the liability of the
L.1.C in these circunstances.

Section 226 consists of several Sub-sections of which
sub-sections (1) and (3) alone are relevant for our purpose.
Sub-section (1) enables the I.T.O to recover the tax by
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anyone or nore of the further nodes provided in this sec-
tion. Sub-section (3) deals with one such node where the
defaulter’s noney is held by another person. Clause (i) of
sub-section (3) enables the I.T.O by notice in witing to
requi re any person fromwhom nmoney is due or may beconme due
to the assessee or any person who holds or may subsequently
hold noney for or on account of the assessee to pay the
I ncome-tax O ficer that nobney or so much of it as is suffi-
cient t6 pay the dues of the assessee in respect of the
arrears of tax. It is in exercise of this power that the
. T.O had issued the notice to the L.I1.C. in the present
case. obviously, the 1.T.0 had assumed that the noney
payable on maturity of these policies belonged to the in-
sur ed/ assessee/defaulter ' G V. Ranade overlooking the duly
regi stered assignnent ~made much earlier in favour of the
assessee’'s wife in April 1969. The further clauses (ii) to
(v) of sub-section(3) deal with ancillary matters and also
provi de that any

112

claimin respect of property covered by the notice shall be
void after the date of the notice as against the denmand
contained in the notice.

Clause (vi) is relevant for the present purpose and
speaks of the obligation of a person to whom such a notice
has been sent. Clause (vi) relieves the person receiving
such a notice fromthe liability to pay any sum to the
. T.O in obedience to the notice if he "objects to it by a
statenment on oath that the sum demanded or any part thereof
is not due to the assessee or that he does not hold any
nmoney for or on account of the assessee". This clause fur-
ther provides that "if it is discovered that such statenent

was false in any material particular" such person shall be
personally liable to the I.T.O to the extent of the  asses-
see’'s liability on the date of notice. Cause (vii) then
provides, inter alia, for amendment or revocation ' of the
notice issued under this sub-section by the 1.T.O This

stage of anmendnent or revocation of the notice under clause
(vii) is reached only after the stage provided in clause
(vi), in a case where the notice objects that he does not
hold the noney for or on behalf of the defaulter ~of tax
dues.

It is, therefore, obvious that the question of revoca-
tion of the notice under clause (vii) of sub-section (3) of
section 226 of the Incone Tax Act, 1961 arose in the present
case only after the L.1.C. nade the requisite statement on
oath under section 226(3)(vi) of the Act in view of its
consi stent stand throughout that the noneys due ~under the
policies were held by it for and on behal f of the assignee
and not the defaulter. Mere information of the assignnment to
the 1. T.O and keeping the assignee inforned of the 1.T.0"'s
action did not amount to di scharge of the statutory  obliga-
tion under section 226(3)(vi) of the Act, by the L.1.C. The
statute having expressly provided the node of raising  such
an objection in the formof a statenent on oath specified in
clause (vi), performance of that obligation by the notice
had to be nmade only in that manner. This statutory obliga-
tion was perfornmed by the L.I1.C only on 5.12.1975 as stated

earlier. The personal liability arising after making the
requisite statement on oath as envisaged by clause (vi) is
only "if it is discovered that such statenment was false in

any material particular and not otherw se.

Learned counsel for the appellant argued that the
requisite statement under section 226(3)(vi) of the Incone
Tax Act, 1961 could not be nmade by the L.I1.C. since it
involved the risk of exposing the L.I1.C. or its officer
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maki ng the statement on oath to personal liability for the
incone tax dues of the assessee/defaulter GV. Ranade. In
the first place, such a statement was in fact made wi thout
hesitation by the

113

L.I1.C on 5.12.75 after the assignee was conpelled to obtain
such a direction in a wit petition filed by her. That apart
the risk visualised on behalf of the L.1.C., in ultimte
analysis, is entirely imaginary and not real. The risk of
personal liability envisaged in clause (vi) arises only "if
it is discovered that such statement was false in any mate-
rial particular”. Thus, there is no risk of personal liabil-
ity of the person neking the statenment on oath unless any
material particular nentioned in the statement is false. The
statenment on oath required to be nade by clause (vi) is only
“"that the sum demanded or any part thereof is not due to the
assessee or that he does not hold any noney for or on ac-
count of  the assessee". The L.I.C itself has taken the
stand throughout that the sum demanded by the notice issued
under section 226(3) of the Incone Tax Act, 1961 by the
I.T.O did not belong tothe assessee inasmuch as it was
payable only to the assignee, Snt. Kamal abai G Ranade by
virtue of the assignnent made, accepted and registered in
April 1969 nuch earlier to the date of the notice. This
being so the making of this statement on oath of the
L.1.C"s own stand which in fact was so nade on 5.12.75 did
not involve even remotely the possibility of any risk of
personal liability.

On the contrary, real risk of the L.1.C. being treated
deened defaulter assessee under clause (x) ~of sub-section
(3) of section 226 of the Act lay inits failure to pay to
the 1. T.O after receipt of notice under section 226(3), the
amounts of the matured policies within thetime given by the
. T.O or a reasonable tinme, w thout objecting to the denmand
by denying its Iliability to the assessee in the nanner
prescribed in clause (vi) thereof, instead of in doing so.
Prudence also required the L.I1.C/ inits own interest, to
object to the demand according to clause (vi) instead of
refusi ng or delaying the objection. The argunent that such a
statement was not made since it involved the1ikelihood of
exposing the L.I.C or any of its wofficers to personal
liability has, therefore, no nerit. This being the only
reason given by the L.I1.C to justify the inordinate  del ay
in making the requisite statement under section 226(3)(vi)
of the Incone Tax Act, 1961, it is obvious that this defence
i s untenabl e.

Sub-section (3) of section 226 of the Incone~ Tax Act,
1961 clearly shows that on a notice thereunder being issued
by the 1.T.0 tothe L.I.C., in the present case, it/  was
i ncumbent on the L.I.C. to nake the requisite statenent on
oath under clause (vi) thereof raising an objection on the
basis of the registered assignment. It was then for the
. T.O to proceed further and formhis final opinion and
revoke the notice under clause (vii). It was not possible
for the assignee of the
114
policies to obtain revocation of the notice by the [|.T.0O
without the requisite statement on oath being nade by the
L.1.C. as envisaged in clause (vi) of sub-section (3) of
section 226 of the Inconme Tax Act. It is obvious that the
inordinate delay in making the statement on oath by the
L.I.C. under section 226(3)(vi) of the Income Tax Act, 1961
was the result of msconstruction of the provision and
nm sappreciation of its liability thereunder

Ooviously the assignee of the policies who had becone
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entitled to receive the anounts due thereunder on the dates
of their maturity must be conpensated by the L.1.C. for its
failure to performits statutory obligation under section
226(3)(vi) of the Incone Tax Act, 1961 within a reasonable
time. We have no doubt that this is the proper construction
of section 226(3) of the Income Tax Act, 1961 and the conse-
quential liability resulting fromthe failure of the notice
to raise the objection in the prescribed manner under cl ause
(vi) thereof within a reasonable time. Performance of this
statutory obligation by the L.I.C., in the present case,
being after inordinate delay, award of interest to the
assignee of the policies to whomthe paynent thereunder had
to be nmde even according to the stand of the L.1.C is,
therefore, clearly justified. This contention which is
really the main contention urged on behalf of the appellant,
therefore, fails and is rejected.

Consequently, ~the appeal is dismssed with costs. The
costs are quantified at Rs.2,000.
R N.J. Appeal dis-
m ssed.
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