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KAPADI A, J.

Leave granted in Special Leave Petitions.

In this batch of civil appeals by grant of special

| eave to appeal two questions arise for determnation,
nanely, whether the G O No. 1290 dated 27.8.91

constitutes a decision to grant or whether it constitutes a
grant of mining | ease per se and secondly whether the
decision to revoke the said G O was actuated by nala
fides in order to deprive the appellants of their nning
rights.

For the sake of clarity we reproduce herein the facts

in the case concerning Ms. Rita Industrial  Corporation

Ltd. __ Appellant in C A Nos. of 2006 @S.L.P.
(O Nos. 20225-28 of 2005, they are as follows:

An area admeasuring Acs. 86.50 in Survey no.55/5

of Village Rajupal em Lakshm puram Cheenakurthy

Mandal , Prakasam District, Andhra Pradesh, being
agricultural |ands vested as surplus |ands under Section
11 of the Andhra Pradesh Land Reforms (Ceiling on

Agricul tural Hol dings) Act, 1973 (for short, "the 1973
Act") in the State Governnent. These | ands were
surrendered by the | and hol ders under the said 1973 Act
to the State Governnment. Later on, it was realised that
these I ands had gal axy granites and, therefore, proposals
were made by the Collector, District Prakasam the

Conmi ssi oner of Land Reforms and the Director of M nes
and Geology to | ease out the said area for mning
purposes. By G O No. 1290 dated 27.8.91, the State
Covernment accepted the above proposals and decided to
appropriate by leasing out the Iands for m ning under
Section 14 (6) of the 1973 Act; that out of the total area
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of the surrendered | ands admeasuring Acs. 86.50, an

area adneasuring Acs. 60 be | eased out to the four

appel l ants, nanely, Ms. Rita Industrial Corporation
Ltd., Ms. Upendra Granites, Ms. Acropolis Ganites

Ltd. and Ms. Pallava Granite Industries Ltd. and that
each of the appellant was to be given Ac.15 for m ning
purposes. Under the said G O No.1290, the State
Governnent stated that Acs. 15 each be | eased out to the
above four firms on the terns and conditions in

G O No. 876 dated 3.6.89 subject to the nodification that
the |l ease shall be for 10 years and the | essees shall pay
Rs. 600/ - per acre, per annumfor the first five years and
Rs. 900/ - per acre, per annum for the remaining five
years. By the said GO the Collector, District Prakasam
was requested to take further action by maki ng proper
allotnment of |and keeping in viewthe principle of
contiguity.

The said G O No. 1290 was challenged in a PIL.

When the notice of the PIL was received by the State
Gover nnent, GO No. 1361 dated 11.9.91 canme to be

i ssued by which the earlier GO No.1290, stood

cancelled. This cancellation was challenged by Ms. Rita
I ndustrial Corporation Ltd. vide Wit Petition No.12386 of
1991 in the Hi gh Court.

By judgnent and order dated 18.10.96, the |earned

Si ngl e Judge of the Hi gh Court held that the cancellation
of G O No.1290 was ab.initio void for want of hearing and
reasons in support of the cancellation. By the said

j udgrment of the | earned Single Judge, the District

Col l ector was directed to execute the surface |l ease in
favour of Ms. Rita Industrial Corporation Ltd. in terms
of G O No.1290. By the said judgnent the Director of

M nes and Ceol ogy was al so asked to dispose of the
application nade by Ms. Rita Industrial Corporation

Ltd. for mning | ease in accordance with | aw

Bei ng aggrieved by the judgnment, the State

Governnent preferred Wit Appeal No.672 of 1997.

Pending the said wit appeal, the Collector, D strict
Prakasam wote to the Director of M nes and Geol ogy
stating that in view of the judgnent dated 18.10.96 he
had no objection to the grant of mning |lease to the
extent of Acs.15 in terns of G O No.1290. Simlarly, by
letter dated 18.2.97 addressed by Deputy Director of

M nes and Geology to Director of Mnes and CGeol ogy, a
request was made to consider the mning | ease
application filed by Ms. Rita Industrial Corporation Ltd.
in terns of the judgnent of the | earned single judge
dated 18.10.96. |In the said letter, the Dy. Director has
stated that since the Collector, District Prakasam had
allotted the land lease to Ms. Rita Industri al
Corporation Ltd. there could be no objection to grant
quarry | ease over an extent of Acs.15 in Survey no.55/5.
Along with the said letter dated 18.2.97 an inspection
report was enclosed. This inspection report was prepared
by Dy. Director of Mnes and Geology. In the said

i nspection report it was stated that in terms of the
judgrment of the |earned Single Judge dated 18.10.96 the
Col  ector had handed over the lands to Ms. Rita

I ndustrial Corporation Ltd.; that the Collector had agreed
to grant the land | ease and, therefore, till the judgnent
dated 18.10.96 renmains in force, Ms. Rita Industrial
Corporation Ltd. had a right to obtain a mning | ease.
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Accordingly, the Dy. Director requested the Director of
M nes and Geol ogy to take a decision on the quarry
application of Ms. Rita Industrial Corporation Ltd. at
the earliest. A survey report was al so annexed with the

letter dated 18.2.97 in which it was recited that the Dist.

Col l ector had given N.O. C. for the grant of quarry | ease
and, therefore, the application nmade by Ms. Rita

I ndustrial Corporation Ltd. for grant of quarry | ease may
be di sposed at the earliest.

By judgnent and order dated 27.6.97, the Division

Bench di sposed of the above-nentioned Wit Appea

No. 672 of 1997 stating that there was no infirmty in the
j udgrment of the | earned Single Judge dated 18.10. 96;

that, there was violation of the rules of natural justice
i nasmuch as the decision to cancel G O No.1290 was

taken wi thout hearing and without giving reasons and

was therefore void and accordingly the wit appeal was

di sm ssed. However, it was nade clear by the Division
Bench that its judgnment and order dated 27.6.97 will not
prevent the Governnent fromtaking steps to cance

G O 1290, if such right exists in the Government, in
accordance with | aw

Accordingly, a show cause notice was issued by the
State Governnent on 21.2.98 to the appellants. That
show cause notice was chall enged vide Wit Petition
No. 6098 of 1998. Pending the said wit petition, the
State CGovernnent issued G O Nos.267 and 268 on
27/29.9.97 under Rule 9-A(1) of the Andhra Pradesh

M nor M neral Concession Rules, 1966 (for short, "the
1966 Rules"). Under the said G Cs. the State
CGovernment, after examination of the report of the
Director of Mnes and Ceol ogy, ordered that an area
adnmeasuring Acs.61.50 in Survey no.55/5 shall be
reserved for exploitation by Andhra Pradesh M nera
Devel opnent Corporation Linmted which is a State-owned
Corporation (for short, "APMDC'), in public interest.

These G O Nos. 267 and 268, however, were issued

wi t hout prior approval of the Central Government under
Section 17A(2) of the Mnes and M nerals (Regulation and
Devel opnent) Act, 1957 (for short, "the 1957 Act"). These
G O Nos. 267 and 268 were challenged by filing wit
petitions mainly on the ground that they were invalid as
prior approval of the Central Governnent was not
obtained. These wit petitions were filed in Cctober
1997. On 24.10.97 pending the wit petitions the State
Gover nment sought approval of the Central Governnent
stating that APMDC is a State-owned conpany, set up.to
acquire mining rights fromthe Governnent; that the
Corporation is a profit making organisation; that the
Corporation is equi pped with expertise and nmachi nery to
undertake mning in a scientific manner; that the State
Government had identified Acs.61.50 in Survey no.55/5
for exploitation of galaxy granite and accordingly the
Central Governnent was asked to grant its approva

under Section 17A(2) of the 1957 Act. By letter dated
23.7.99, the Central CGovernnment enquired fromthe State
CGover nment whet her there existed any order of

injunction fromthe conpetent court in the pending wit
petitions. Utimtely, the Central Governnent vide letter
dated 29.10.99 gave its approval for reservation of

Acs. 61.50 of granite bearing area in Survey no.55/5 out
of the total area of Acs.86.50 subject to two conditions,
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nanely, that the reservation shall not be applicable to
areas held under mning or quarry | ease; and secondly,
that the approval granted shall be subject to the outcone
of pending court cases.

In ternms of the said approval the State Governnent

on 14.2.2002 issued G O No.72 (later on published in the
Oficial Gazette of A P. as Notification No.88 dated
26.2.97). By the said G O No.72 an area adneasuring
Acs. 61.50 was declared as granite bearing area. |In the
said GONo.72 there is a reference to the approva
granted by the Government of India. The said G O
further stated that it was issued without prejudice to
G O Nos. 267 and 268 dated 27/29.9.97

The above G O No.72 dated 14.2.97 becane the
subj ect-matter of the second round of litigation which
has given rise to these civil appeals.

In the second round of litigation appellants sought

the declaration that G O Nos. 267 and 268 were ill ega

and void; that the show cause notice dated 21.2.98

i ssued by the State Government shoul d be quashed; that

the grant of approval dated 29.10.99 by the Central
Government was illegal, void and unenforceabl e; and

lastly that the cancellation and revocation of mning | ease
applications, was arbitrary and bad in law.

By judgnent and order dated 28.3.2002, the

| earned Single Judge set aside GO Nos.267 and 268 on

the ground that prior approval of the Central Governnent
was not obtained. Accordingly, the show cause notice
dated 21.2.98 was al so set aside. The Court further held
that the State Governnent did not disclose to the Centra
CGovernment the fact that the appellants were hol di ng

| eases which were the subject-matter of the pending wit
petitions in the High Court and consequently the State
Government had viol ated the above two conditions

i mposed by the Central CGovernment in.its approval dated
29.10.99. Consequently, the |learned Single Judge held
that the orders cancelling the |and | eases and the
decision to reject the applications for grant of mning

| eases, was illegal and accordingly set aside the decision
of the State Government rejecting the applications nade
for grant of mning | eases. By the said decision the State
CGovernment was directed to consider the mning | ease
applications afresh and di spose of the sane in

accordance with | aw.

Bei ng aggrieved by the decision of the | earned Single
Judge, the State Governnment went in wit appeal to'the
Di vi sion Bench. By inpugned judgrment dated

24.3.2004, the Division Bench after reciting the above
facts and after taking into account the argunents
advanced before it held that it was totally unnecessary to
examne the validity of G O Nos.267 and 268 respectively
since vide subsequent decision dated 29.10.99 the
Central Governnent had granted approval for reserving

an area adneasuring Acs.61.50 as granite bearing area.
Since the Central Government had granted approval the
subsequent G O No. 72 dated 14.2.2002 cannot be

faulted. By the aforestated judgnment the Division Bench
took the view that G O No.72 dated 14.2.2002 was issued
after obtaining prior approval fromthe Centra
CGovernment and, therefore, the said GO did not suffer
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fromany |l egal or constitutional infirmties. The D vision
Bench further held that the decision to cance

G O No. 1290 was valid; that the reservation of an area
adneasuring Acs.61.50 was in public interest and that

there were no mala fides in cancelling G O No.1290 as

al  eged by the appell ants.

Aggri eved by inpugned judgnent dated 24.3.2004

allowing the wit appeals filed by the State Governnent,
the appellants have come to this Court by way of specia
| eave to appeal

Before coming to the argunents advanced before

us, we are required to summarise the rel evant provisions
concerning the 1973 Act, the 1966 Rules and the 1957

Act read with the M neral Concession Rules, 1960.

The 1973 Act is an Act to consolidate and anmend

the law relating tothe fixation of ceiling on agricultura
hol di ng and-t aki ng over of surplus lands and to provide
for the matters connected therewith. - The said Act
provides for the inposition of a ceiling on agricultura
hol di ngs rangi ng fromAcs. 27 to Acs. 324 dependi ng upon

the class of land. ~Under Section 14(1) of the said Act the
surplus lands vested in the Government are to be allotted
for use as house-sites for agricultural 1abourers and
village artisans or transferred to the weaker sections of
the society depending on agriculture.  The main purpose

of the Act is to distribute agricultural |and anong the

| andl ess and ot her persons to subserve the comon good

and to limt the extent of land to be hel d by a person

Section 14 of the said Act deals wth disposal of
| and vested in the Government. Section 14 (6) begins

with a non-obstante cl ause. It enables the CGovernnent
to | ease out any land vested in it for such purposes and
on terms and conditions as may be specified. It also

enabl es the Governnment to reserve such |and for any
comon use or benefit of the community.

In the Seventh Schedule to the Constitution, in the

Union List, Entry 54 provides for regul ation of mnes and
mnerals to the extent to which such a regul ati on under
the control of the Union is declared by Parlianent, by
law, to be expedient in public interest. Accordingly, the
1957 Act provides for the devel opment and regul ati on of

m nes under the control of the Union. Under Section 3(c)
"mning |lease" is defined to nmean a | ease granted for the
pur pose of undertaki ng m ning operations, and includes

a sub-lease granted for such purpose. Section 5 deals
with restrictions on the grant of prospecting |icences or
m ning | eases. Under Section 5(1) it is, inter alia,
provided that a State CGovernnent shall not grant a

m ni ng | ease unl ess such a person is an Indian national

or a conpany as defined under Section 3(1) of the
Conpani es Act, 1956 and satisfies such conditions as

may be prescribed. There is a proviso to Section 5(1).
This proviso |lays down that no mining | ease, in respect of
any mneral specified in the First Schedule, shall be
granted w thout the prior approval of the Centra
Government. Under Section 5(2) no mining lease is to be
granted by the State Governnent unless it is satisfied
that an area, for which the |lease is sought, has been
prospected earlier and that there is a mining plan duly
approved by the Central CGovernnent. Section 8 deals
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with periods for which mning | eases nay be granted.
Section 13 concerns power of Central Governnent to

nmake rules in respect of minerals. Section 15 concerns
power of State CGovernments to make rules in respect of

m nor mnerals. |In exercise of the powers, conferred by
Section 15(1) of the 1957 Act, the State Government has
framed the 1966 Rules. Rule 8 concerns the formin

whi ch the | ease deed shall be executed. This is because
under Rule 5 of the 1966 Rul es, no person can undertake
qgquarrying of any mneral except in accordance with a
quarry lease or a permit. The mning | ease has to be
executed in Form’G. Rule 9-A of the 1966 Rul es reads

as under:
"9-A Reservation of areas for
exploitation in the public sector, etc.: - (1)

The State Governnent may, by notification in
the Oficial Gazette, reserve any area for
expl oi tation by the Governnment, a Corporation
est abl i shed by any Central, State or Provincia
Act or a CGovernment Conpany within the

meani ng of Section 617 of the Conpanies Act,
1956 (Central Act 1 of 1956).

(2) Availability of ‘area for regrant to be
notified:- No area which has been reserved by

the CGovernment under Rule 9-A (1) shall be
avai l abl e for grant of quarry |ease unl ess the
availability of the area for grant is notified.in
the Oficial Gazette specifying a date (being a
date not earlier than thirty days fromthe date
of the publication of such notification inthe
Oficial Gazette) from which such area shall be
avail able for grant.

(3) Premature applications:- Applications

for the grant of a quarry |ease in respect of
areas whose availability for grant is required to
be notified under Rule 9-A (2) shall if, -

(a) no notification has been issued under

that rule; or

(b) Where any such notification has been

i ssued, the period specified in notification has
not expired, shall be deenmed to be premature

and shall not be entertained; and the
application fee thereon, if any paid, shall be
refunded (Added in G O Ms.No.310, Ind. &

Com, dt. 11.7.84)"

Section 17A of the 1957 Act concerns reservation of
area for purposes of conservation. Under Section 17A(1)
the Central Covernment, with a view to conserving any
m neral and after consultation with the State
Governnent, may reserve any area not covered by a
mning |l ease by issuing a notification in the Oficia
Gazette. The said notification will specify the boundaries
of the reserved area. Under Section 17A(1A) the Centra
Government may in consultation with the State
Covernment reserve any area not covered by a mning
| ease for undertaking mning operations through a
Gover nment conpany or corporation, owned or controlled
by it. Under Section 17A(2) the State Governnent nay,
with the approval of the Central Government, reserve any
area not covered by any existing mining | ease for
undert aki ng m ni ng operations through a Gover nnent
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conpany or corporation and where it proposes to do so it
shall, by notification in the Oficial Gazette, specify the
boundari es of such area and the mineral in respect of

whi ch such area will be reserved
In this case, we are concerned with Section 17A(2)
of the 1957 Act. 1In exercise of the powers conferred by

Section 13 of the 1957 Act, the Central Governnent has
enacted the 1960 Rules. The said Rules require naking

of an application for the grant of mning |ease in respect
of the land in which the mnerals vest in the Governnent
of State.

M. P.P. Rao, |earned senior counsel appearing on

behal f of Ms. Rita Industrial Corporation Ltd.-Appellant,
submitted that G O No. 1290 dated 27.8.91 conferred on

the appellant the right to get a |lease of Acs.15 in Survey
no.55/5 for mning purpose. In.this connection, the

| ear ned counsel urged that the State Government being

the conpetent authority for granting surface rights over
the land ‘and al so for granting mning | ease under Section
5(1) of the 1957 Act after sanctioning the |ease in favour
of the appellant, had directed the District Collector to

i mpl enent G O. No. 1290 Further, |earned counsel urged
that in the earlier round of litigation, the |earned Single
Judge vi de judgnent dated 18.10.96 had directed the
District Collector in Wit Petition No.12386 of 1991 to
enter into surface |lease with the appellant in respect of
the | and adneasuring Acs.15 in Survey no.55/5; that, by
the said judgnent the Director of Mnes and Ceol ogy was
also directed to consider the appellant’s application for
grant of mning |l ease in accordance with l-aw and
accordingly by reason of the said judgnent dated

18.10.96 an inportant right stood conferred on the

appel lant to obtain the land |l ease fromthe District
Col l ector and a further right to get the application for
grant of mning | ease disposed of by the Director of Mnes
and Geology. This judgment dated 18.10.96, according

to | earned counsel, got affirned by the Division Bench

hol ding that there was no illegality in the judgment dated
18.10.96 and consequently it was urged that the State
CGovernment was bound to inplement the directions

contained in the judgment dated 18.10.96. Learned

counsel submitted that it was not open to the State
CGovernment to evade the inplenentation of the judgnent

of the Hi gh Court dated 18.10.96 by taking recourse to
cancel lation of G O No.1290 or by taking recourse to the
reservation of the area in favour of APMDC. It was
further submitted that rights becane crystallized in
favour of the appellants by reason of the said judgnent
dated 18.10.96 affirned by the Division Bench, which

ri ghts cannot be obliterated by cancellation of

G O No. 1290 or by reservation in favour of APNMDC

The | earned counsel for the appellant further
submitted that G O Nos. 267 and 268 were illegal and
void ab initio for want of previous approval granted by the

Central Governnent. |In this connection, reliance was
pl aced on the provisions of Section 17A(2) of the 1957
Act. In this connection, |earned counsel urged that the

said G O Nos. 267 and 268 purported to reserve granite
bearing area for exploitation by APMDC which required
prior approval of the Central Governnent and since such
approval was not obtained the said G OGs. were rightly set
aside in the second round of litigation by the |earned

Si ngl e Judge vi de judgnent dated 28.3.2002.
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The | earned counsel for the appellant next
contended that the approval granted by the Centra
CGovernment on 29.10.99 was not in accordance with | aw
for the foll owi ng reasons:

(a) VWil e granting approval, the Centra
Governnent referred to letter dated 24.10. 97,
letter dated 13.2.98, letter dated 5.11.98 and
letter dated 23.12.98 received fromthe State
CGovernment; that, the Central Governnent

failed to take notice that in the |ast

conmuni cati on dated 23.12.98, the State
Government had pl aced a new proposal for
reservation of the entire granite bearing areas
exceedi ng Acs. 61.50 in favour of APMDC

(b) That, this | ast proposal was made in
substitution for reservation of-Acs.61.50 only.
According to the | earned counsel, the Centra
Governnment in-its approval dated 29.10.99 did
not refer to the contents of the |ast proposa
dated 23.12.98 which shows that the Centra
Covernment gave its approval only to the
proposal dated 24.10.97 for reserving

Acs. 61.50 and which, according to the |earned
counsel , shows non-application of mnd on the
part of the Central GCGovernnent.

(c) That, the grant of approval by the Centra
Covernment dated 29.10.99 stood vitiated by
non-application mnd since the State

Gover nment had superceded its earlier

conmuni cati on dated 24.10.97 by a

subsequent proposal dated 23.12.98.

In the circunstances, it was urged that the approva
granted on 29.10.99 was liable to be set aside.

It was further submtted that the scheme under

Section 17A of the 1957 Act is not to disturb the existing
ri ghts which stood crystallized in favour of the appellants
vide G O No.1290; that, the grant of nining |lease, cannot
be set at knot by the State Governnent by cancellation of
the said G O No.1290 or by reserving the area allotted to
the appellants for exploitation by APMDC. On behal f of
the appellants it was urged that the entire exercise
undertaken by the State CGovernment was to defeat the
rights of the appellants which has crystallized by reason
of the judgment dated 18.10.96. Accordingly, it was
submitted that the decision to reserve the said area
adneasuring Acs.61.50 as granite bearing area stood
vitiated by nmala fides. According to the |earned counsel
the entire exercise constituted col ourabl e exerci se-of

power under Section 17A(2) of the Act. In this
connection, it was further urged that the said section did
not contenpl ate conditional approval. In this

connection, it was pointed out that in the approva
granted by the Central Governnent dated 29.10.99 two
conditions were stipulated, nanely, that the reservation
shall not apply to areas covered by existing mning

| eases/ quarry | eases and that the approval was subject
to the outcome of pending court cases. The |earned
counsel submtted that such conditional approvals run
counter to Section 17A(2) and, therefore, the approva
granted by the Central Governnent dated 29.10.99 was

bad in law. It was urged that such conditional approvals
do not permit mning operations to be carried out by the
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Government Corporation till the pending cases are

decided and if the granite is exploited during the
pendency of the cases it would have the effect of
defeating the clains for mning |leases in respect of that
very area for which litigation is pending and whi ch woul d
amount to interference in the exercise of judicial power.
Mor eover, while seeking approval of the Centra
Covernment, the State Governnent had not brought to

the notice of the Central Governnment that, in fact, |eases
were already granted to the appellants, that the
appel l ants were in possession of the land; that the wit
petitions were pending in the Hi gh Court and that if al
these particulars were to be subnitted to the Centra
CGovernnent, it would not have granted the approval.
According to the | earned counsel, the approval dated
29.10.99 cane to be issued-on account of non-disclosure
of material facts by the State Governnment and, therefore,
it ought to have been set aside by the Division Bench

On the above grounds, appellants have al so

chal | enged G O 'No. 72 dated 14.2.2002 which is based on
the approval granted by the Central Governnent on
29.10.99. In this connection, it was urged that the said
G O No.72 was not valid as it did not stipulate the
conditions subject to which the Central Governnent gave
its approval on 29.10.99 and that, by the tine the said
G O cane to be issued the State CGovernnent had
withdrawn its proposal dated 23.12.98 except in respect
of Acs.61.50 to which there was no response fromthe
Central Covernment.

Lastly, it was urged on behal f of the appellants that
during the pendency of the civil appeals, the State
Government by a Menp dated 14.3.2006 pernmitted
exchange of areas between APMDC and M's. Victorian
Granite Private Limted in order todeprive Ms. Rita
I ndustrial Corporation Ltd. of its rights in the mning
| ease; that without the approval of the Centra
CGovernment under Section 17A(2) of the 1957 Act it was
not perm ssible to exchange the [ands and therefore the
said Menmp dated 14. 3.2006 was unl awful and invalid in
| aw and shoul d be set aside by this Court.

In conclusion, it was urged on behal f of the
appel l ants that the entire conduct of the State and its
of ficers show a col ourabl e exerci se of power to
circumvent the binding directions given by the High
Court in favour of the appellants vide judgnent dated
18.10.96 and to frustrate the rights which have accrued
to the appellants on account of G O No.1290 whi ch was
partly inplenmented by the Collector, District Prakasam
by his comunications to Director of Mnes and Geol ogy
dated 10.1.97 and by giving of possession of the land to
the appellants after demarcation and survey made by the
of ficers of the Revenue Departnent.

Wi | e adopting the argunments of Shri P.P. Rao,
| earned counsel for Ms. Pallava Ganite Industries Ltd
submitted that reservation by the State Governnent
wi t hout adj udi cati on of the show cause notice dated
21.2.1998 invalidated G O No.72 dated 14.2.02
particularly when G O No.1290 was in the nature of
government grant. It was urged that by G O No.72 the
vested rights cannot be obliterated particularly when the
schenme of Section 17A(2) of the 1957 Act is not to
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interfere with such rights.

M. Anoop G Chaudhary, |earned senior counse
appearing on behalf of State of Andhra Pradesh,
submitted that the said G O No. 1290 dated 27.8.91 did
not create any interest or right in favour of any of the
appel l ants. He submitted that the said G O indicates
that proposals were made by certain officers of the State
Covernment to rel ease the | ands decl ared as surpl us
under Section 14(6) of the 1973 Act in order to exploit
gal axy granite by granting |lease to private parties,
nanely, the appellants. The |earned counsel submtted
that the said G O was only an acceptance of the
proposal s nade by the District Collector, Conmi ssioner
of Land Refornms, the Director of Mnes and Geol ogy and
the requests nade by the above-nentioned four
applicants. Therefore, according to the |earned counsel
the said G O No. 1290 did not ampunt to crystallization of
any right 'in favour of the appellant, as alleged. 1In this
connection, it was further pointed out that in this case
there is no execution of surface | ease; that there is no
application in the prescribed form mde by any of the
appel | ants seeking mning lease; that the Governnent till
date has not executed a nmining lease in Form’G and in
the circunstances no proprietary right could be clainmed
by the appellants. It was submitted further that the
decision to grant the | ease vide G 0. 1290 stood
wi t hdrawn by the subsequent G O No.1361 foll owed by
the decision to reserve the area adnmeasuring Acs. 61.50
for exploitation by APMDC either by itself or through joint
venture. In this connection it was urged that the State
has decided to invite global tenders for exploitation of
gal axy granite and to earn revenue and profits and,
therefore, there is no nerit in the subnmission nmade on
behal f of the appellants that the conduct of the State
CGovernment was nmala fide or that the exercise
undertaken by State of Andhra Pradesh was col ourabl e
exerci se of power to circunmvent the judgrment of the High
Court dated 18.10. 96.

M. Altaf Ahmad, |earned senior counsel, appearing
on behalf of APMDC invited our attention to the
t opographi cal picture of Acs.86.50 of land in question in
Survey no.55/5. He submitted that the Menp dated
14. 3. 2006 had to be issued by the State Governnent
al |l owi ng exchange of areas between APMDC and M s.
Victorian Granite Private Limted in order to forma
conpact area of land in which APMDC coul d operate and
excavate the granite; that this exchange becane
necessary since the land earlier leased to Ms. Victorian
Ganite Private Linmted on 2.4.94 adnmeasuring Acs. 25
obstructed the formati on of a conpact area. It was
submitted that no prior approval for the said exchange
was required to be obtained fromthe Centra
Government under Section 17A(2) of the 1957 Act; that
such approval was required if the boundaries of the
reserve area stood altered. The |earned counsel urged
that in the present case the boundaries of the reserve
area adneasuring Acs.61.50 remai ned unaltered and,
therefore, prior approval of the Central CGovernnent was
not required.

The submi ssions made by the | earned counse
appearing on behal f of the APMDC were adopted by M.
R F. Nariman, |earned senior counsel appearing on behal f
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of Ms. Victorian Granite Pvt. Ltd. M. Nariman, further
pointed out that in the matter of readjustnent within the
denmar cat ed boundary, prior approval of the Centra
CGovernment was not required under Section 17A(2) of the
1957 Act. The |l earned counsel further pointed out that
the decision to exchange the | ands was a busi ness
decision; that the said decision was taken keeping in

m nd that an area under |ease dated 2.4.94 in favour of
Ms. Victorian Granite Pvt. Ltd. contained 2,60, 000/ -
cubic nmeter of granite as on 14.3.2006; that Ms.
Victorian Granite Pvt. Ltd. had a valid quarry lease in its
favour comrencing from 1994 till 2007; and that the
exchange was undertaken in order to have conveni ent

m ning operations in a contiguous area by shifting the

| ease-hold areas of Ms. Victorian Granite Pvt. Ltd. to
one end in the said Survey no.55/5 so that a conpact

m ning area of Acs.61.50 is available to APMDC. It was
further pointed out that before taking the above deci sion
concer ni ng exchange of |ands two reports of the high-

| evel conmittees have examined the viability of the said
exchange and, therefore, it cannot be said that Meno

dat ed 14. 3. 2006 concerning exchange of |ands was

actuated by mala fides or arbitrariness. According to the
| ear ned counsel the exchange was in the interest of

APNDC

M. Vikas Singh, learned Additional Solicitor

General of Union of India, subnmitted that Meno dated

14. 3.2006 is the subsequent developrment. According to

the | earned counsel, in view of Section 17A(2) of the 1957
Act, the State Governnent should have taken prior

approval before issuing the said Menp dated 14. 3. 2006.

The | earned counsel submitted that this aspect is under
consi deration by the Central CGovernnent and it will take
action in accordance with | awin near future.

The short question which needs to be answered is:

whet her on the facts and circunmstances of this case the
said G O No. 1290, being a decision to grant a nining

| ease constituted a fetter on the executive powers of the
State Governnent to recall its decision in public-interest:

At the outset, we are of the view that G O No. 1290

is not inthe nature of the grant as alleged. 1In this
connection we may recapitulate that the 1973 Act stood
enacted to consolidate and amend the law relating to the
fixation of ceiling on agricultural hol dings and taking
over the surplus lands. The land in question fell in the
category of surplus |ands. These surplus |ands in Survey
no. 55/5 stood vested in the Government under the 1973
Act. These surplus |ands were frozen under Prohibitory
Order Book (POB). Subsequently it was detected that
these | ands contai ned gal axy granite. It was an

i mportant asset for the governnment. This aspect needed
exploitation. Therefore, a proposal was nade by the
various authorities referred to above to rel ease these

| ands from POB and to all ow these lands to be exploited
by private parties so that the State could earn revenue.
Under the said 1973 Act these | ands were neant for the
benefit of the weaker sections. Therefore, they were kept
under POB. However, in order to earn |arger revenues

the CGovernnent accepted the proposal to exploit the
above-nmentioned granite. This is done through

G O No. 1290. This was the primary purpose of the said
G O Confernent of rights on the appellants was not the
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mai n purpose of the said GO In fact, as stated above
the said G O No. 1290 was issued on 27.8.91 and within

one nonth it was withdrawmn on 18.10.91. As stated

above, when the said GO was issued on 27.8.91 a

public interest litigation, Wit Petition No.2356 of 1991
was filed in the H gh Court. On receipt of notices from
the High Court in the said PIL the said GO was

wi t hdr awn.

In the case of Antoni Buttigieg v. Stephen H

Cross - AIR 1947 Privy Council 29, it has been held
that a governnent cannot by contract hanper its
freedom of executive action in matters which concern the
wel fare of the State [ See: page 31].

In the case of Edward Keventers (Successors) Pvt.

Ltd. v. Union of India etc. \026 AIR 1983 Del hi 376, the
Del hi H gh Court-has held that every grant has to be
subject to any future executive action, which nust be

deci ded by the needs of the community and that the

CGover nent _cannot, by contract, hanper its freedom of
action in matters concerning the welfare of the State [ See:
page 382].

Creation of a right or interest in the property is
different fromtransfer of those rights/interests. Wether
a particular transfer is a grant or not is a mxed question
of law and fact. [In this connection, we quote hereinbel ow
the rel evant passage from "The Transfer of Property

Act" by Dr. Sir Hari Singh Gour, 11th Edition, page 46

"It is further subject to any future

executive action, which nmust necessarily be

det erm ned by the needs of the conmunity

when the question arises, as the Governnent

cannot by contract hanper its freedom of

action in matters which concern the wel fare of

the states. Whet her a particular transfer is a

grant governed by the Governnent Grants Act

or not is mxed question of |aw and fact. The

character of the land, the nmanner of making

| ease and its contents in this case all indicate

that the | ease in question was a Gover nnent

grant and in the absence of any |egislation

prior or posterior thereto on its subject matter

the | ease shall take effect according to its tenor

and will not be regul ated by the provisions of

the Transfer of Property Act unless justice,

equity and good consci ence require that the

principles contained therein should be

appl i ed.

Appl ying the above test to the facts of the present

case, we are of the view that G O No.1290 dated 27.8.91
was not a grant but at the highest a decision of the State
Government to execute a lease in favour of the appellants
for mning purposes. There is no evidence of the
appel l ants being put in possession, as clainmed. The
correspondence between the authorities, referred to

above, nakes it very clear that the District Collector took
steps of witing to the Dy. Director of Mnes and Ceol ogy
interns of the directions contained in the judgnent of

the | earned Single Judge dated 18.10.96. That deci sion
was subject to the decision of the Division Bench dated
27.6.97. In that decision it was made clear that the
direction given in the order dated 18.10.96 to the District
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Col l ector to enter into |land | eases, did not disable the
State Governnent fromtaking steps to cance
G O No. 1290 in accordance with | aw

The question which arises for determnation in this

case is : whether the decision to cancel G O No.1290 was
valid in |l aw and whether that decision stood vitiated by
mal a fides.

As stated above, G O No.1290 was a decision to

grant a mining | ease in favour of the appellants. Even
assum ng for the sake of the argunent that G O No.1290
constituted a grant by itself still, as held in the above
deci si ons, such a grant cannot fetter or hanper future
executive action/decision to revoke the grant in public
interest. In the present case, the State Government
detected an inportant source of-revenue in the form of
granite reserves. It is true that at one point of tinme the
State Governnent decided to exploit the granite through
private parties. ~However, later on w th gl obalization, the
State CGovernnent decided to go for global tender. This
course of action was open to the State Government. The
State CGovernnent decided to exploit the granite through
its agency, namely, 'APMDC. The object was to earn
commercial profits/and revenue. APNMDC was given

liberty either to excavate the granite on its own or
through joint ventures. The land belongs tothe State
CGovernment. The granite belongs to the State

Government. Therefore, a nere decision in G O No.1290

to grant mning | eases to the appellants cannot hanper

or fetter the power of the Governnent to exploit the
resources through its own agency. |n the circunstances,
we do not find any nala fides in the decision of the
Covernment reserving the area admeasuring Acs. 61.50

for exploitation by APMDC, either on its own or through
its joint ventures/partners.

It has been vehenently urged before us on behal f of

the appellants that the approval dated 29.10.99

contained in GO No.72 is invalid since Section 17A(2) of
the 1957 Act does not contenpl ate conditional approval.

In this connection, the followi ng facts are required to be
noted. The Central Governnent granted approval for
reservation of an area admeasuring Acs.61.50 subject to
two caveats, nanely, that the reservation shall not be
applicable in case of areas already held under any m ning
| ease or quarry |l ease and that the approval was subject

to the outcome of pending cases. It was submtted on
behal f of the appellants that such conditional approval
did not permt nmining operations to be carried out by the
State Governnent Corporation till the pending cases were
deci ded and, therefore, if APMDC is allowed to exploit
during the pendency of the cases then the conditiona
approval woul d have the effect of defeating the clains for
mning |leases in respect of the very area pending

adj udi cation. W do not find any nerit in these
argunents. As stated above APMDC was entitled to enter
into joint venture agreenments with private partners. The
al l eged condition attached to the approval dated 29.10.99
was not to annul the transaction but only to render it
subservient to the rights of the parties to the litigation. |If
the appellants were to succeed in the pending litigation
they had the nonetary clai magainst the joint venture.
Therefore, in order to put the third parties to notice the
above condition was incorporated. Such a condition did
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not make the approval a conditional approval and,
therefore, it is not hit by Section 17A(2) of the 1957 Act.

We also do not find any nerit in the contention of

the appellant that the approval dated 29.10.99 granted

by the Central Governnent stood vitiated on account of
non-application of mind. 1In the approval granted by the
Central Covernnent dated 29.10.99 the subject-natter
referred to four communications, nanely, letter dated
24.10.97, letter dated 13.2.98, letter dated 5.11.98 and
letter dated 23.12.98. These letters were addressed by
the State Governnent. The initial proposal of the State
Governnment was to reserve an area admeasuring

Acs.61.50 only in Survey no.55/5 for exploitation by
APMDC. However, later on inthe last letter dated
23.12.98 the State CGovernnent proposed reservation for

a larger area covering the entire granite bearing area to
be exploited by the APMDC. It is equally true that while
granting approval dated 29.10.99 the Centra

CGovernment did not refer to the |ast proposal dated
23.12.98 and as a result gave its approval for reserving
Acs.61.50 only. On that basis it is urged on behalf of the
appel lants that the Central Governnent had never

applied its mnd to the later proposal of the State
Government and consequently even the approval granted

for reserving a |limted area of Acs.61.50 stood vitiated on
account of non-application of mnd. As stated above, the
property belongs to the State Governnent. The ninera
vests in the State Government. The State has decided to
earn nore revenue by inviting global tenders. The State
has obtained the prior approval of the Centra

Governnent. The Central CGovernnent has restricted.its
approval to an area adneasuring Acs.61.50. In the

ci rcunst ances, we do not find any illegality in the State
CGovernment’s order of reserving the area adneasuring

Acs. 61.50 for mning operations through APNVMDC or

through private/public sector enterprises. W reiterate
that the rights, if any, under G O No.1290 were inchoate
rights. These rights never stood crystallized. No nining
| ease was ever granted by the State Government to the
appel lants. In the circunstances, there was no bar in
reserving an area adneasuring Acs.61.50 for exploitation
of galaxy granite through State public sector

undert aki ng.

Bef ore concl udi ng one aspect needs to be

mentioned. During the pendency of these civil appeals,

the State Governnent pernitted exchange of areas

bet ween APMDC and M's. Victorian Granite Pvt. Ltd.

vi de Meno dated 14.3.2006. This event took place

during the pendency of the special |eave petition.  The
guestion as to whether such an exchange required

approval of the Central CGovernnment and whether such
exchange was in the interest of the State exchequer

cannot be decided by us in the present proceedings. It is
a distinct and separate cause of action. W do not wi sh
to express any opinion on the validity of the said
exchange as well as on the nerits of the said exchange.

It is for the Central CGovernment to exam ne the validity of
the said exchange. |In any event, it is a subsequent cause
of action. Hence, we express no opinion on the validity of
the sai d exchange.

Subj ect to above, we do not find any nerit in these
civil appeals and the sanme are accordingly dism ssed.
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Contenpt petition, filed by Ms. Rita Industrial
Corporation Ltd. during the course of pending of civil
appeal s, is also accordingly disposed of. No order as to
costs.




