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Keral a Water Supply and Sewerage Act, 1986/Kerala State
Subor di nat e Service Rules, 1958-- Secti on 19(1)/ Rul e
9(a)(i)--Kerala Water Authority-- Transfer of enployees and
regul ari sati on of service.

HEADNOTE

Consequent upon the establishnent of Kerala Water Au-
thority wunder the Kerala Water Supply and Sewerage Act,
1986, all the functions which were till then carried on by
the Public Health Engi neering Departnment (PHED) were trans-
ferred to the said Authority. Contenporaneously  with that
every person working in the PHED became the enpl oyee of the
Kerala Water Authority by virtue of Section 19(1) of the
Act. Though the said Act was given retrospective operation
w.e.f. 1st March 1984, Section 69 thereof cane into  force
from the date of publication of the Act in the Gazettee
viz., 4.8.1986; actual effect could be given wwe.f. 30.7.
1988 on which date the necessary notification was issued
where by the rule was amended and the Authority cane wthin
the purview of the Public Service Conmm ssion. Thus. the
enpl oyees of the Authority fell into four different groups
viz., (i) those who were in the enploynent of PHED before
the constitution of the Authority and were transferred to
the Authority, (ii) those whomthe Authority enployed be-
tween 1st April, 1984 and 4th August 1986, (iii) those who
were appoi nted between 4th August 1986 and 30th July 1988,
and (iv) those who were appointed after 30th July 1988. The
Authority it seens termnated the services of various em
pl oyees.

The petitioners apprehending term nation of their serv-
ices by the Authority filed petitions contending inter alia
that they were recruited through the Enmpl oyment Exchange and
till the issuance of the notification dated 30.7.1988
amending the concerned PSC rule, there was no question of
the Authority consulting the PSC and therefore, appointnents
made prior to that date could not be termed as irregular or
unaut hori sed and could not be determined on that ground. It
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is asserted by themthat the H gh Court refused to grant
relief to those enpl oyees whose services were threatened and
despite favourable orders passed by this Court in cases that
cane before it, the Authority continued to termnate the
services of enployees simlarly placed treating those
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orders as having been passed in respect of only those em
pl oyees who were before the Court. It is, therefore, urged
by them that this Court should pass orders laying down
guidelines for the regularisation of the services of not
only the petitioners but also all others simlarly placed so
that the low income enployees are not required to knock at
the doors of different courts for protection against the
threatened arbitrary action of the Authority termnating
their services. The Authority has contested the cases on the
plea that all the appoi ntments nade before or after April 1,
1984 were governed by Rule 9(a)(i) of the Rules till Section
69 cane into force w e.f. 4.8.1986 and 30.7.1988 when it was
anended. Appoi ntnents nmade after 4.8.1986 are clearly sub-
ject to the requirement of Section 69 of the Act and the
Aut hority - cannot act in contravention thereof. Services of
all those who were governed by Rule 9(a)(i) will have to be
determ nated on the expiry of 180 days.

Allowi ng the appeals as also wit petitions, this Court,

HELD: Interpreting Rule 9(a)(i) consistently wth the
spirit and philosophy of the Constitution, which it is
perm ssible to do wthout doing violence to-the said rule,
it foll ows that enpl oyees who are serving on the establish-
ment for long spells and have the requisite qualifications
for the job, should not be thrown out but ~their services
should be regularised-as far as possible. Since workers
belonging to this batch have worked on their posts for
reasonably 1long spells they are entitled to regularisation
in service. [388A-B]

P.K. Narayani & Ors. v. State of Kerala and Ors., [1984]
Suppl. SCC 212; Dr. A K Jain & Os. v. Union of India and
Os., [1987] Suppl. SCC 497; Daily-rated Casual Labour
enpl oyed wunder P & T Departnent through Bhartiya  Dak Tar
Mazdoor Manch v. Union of India and O's., [1988] ‘1 SCC 122,
referred to.

JUDGVENT:

ORIG NAL JURISDICTION: Wit Petition (Guwvil) No. 112 of
1990 etc. etc.

(Under Article 32 of the Constitution of India.)

P.S. Poti. EMS. Anam V.J. Francis and MN. Popli. for
the Petitioners.

T.S. Krishnamurthy Iyer, G Viswanatha lyer, A S. Nanmbi -
ar. K R Kurup. S. Bal akrishanan, Vijay Kumar, T:iT. ' Kunh
Kannan. Sm. S. Vasudevan and P. K. Manohar for the Respond-
ents.
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The Judgrment of the Court was delivered by
AHVADI, J. In special |eave petitions, |eave granted.

An autonomous body called the Kerala Water and Waste
Water Authority was constituted with effect from 1st April
1984 under Section 3(1) of the Kerala Water and Waste Water
Ordi nance, 1984 (No, 14 of 1984) which O di nance was brought
into force we.f. 1st March, 1984. This ordinance was re-
placed by sinilar Odinances issued fromtine to tine, the
l ast being Odinance No. 27 of 1986 which was in turn re-
placed by the Kerala Water Supply and Sewerage Act, 1986
(Act No. 14 of 1986), (hereinafter called "the Act’); Sec-
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tion 1(3) whereof provides that it shall be deemed to have
cone into force on 1st March, 1984. This Act, besides pro-
viding for the establishnent of an autonompus authority to
be called the Kerala Water Authority, nakes provision for
the devel opment and regul ation of water supply and waste
water collection and disposal and for matters connected
therewith. There is no dispute that the functions which were
carried on by the Public Health Engineering Departnent
(PHED) were transferred to the autononmous body on the enact-
ment of the Ordinance No. 14 of 1984. After the enactnent of
the Act, every person working in the PHED becane the enpl oy-
ee of the Kerala Water Authority (for short 'the Authority’)
by virtue of Section 19(1) of the Act, which reads as under
"Transfer of enployees to the Authority--Save as ot herwi se
provided in this section, every person who was enployed in
the Public Health Engi neering Departnent of the Governnent
shall, on and fromthe appoi nted day becone an enpl oyee of
the Authority and shall hold his office or service therein
by the sane tenure, at the same remuneration and upon the
same terns and conditions, and with the sanme rights and
privileges as to pension, gratuity and other matters as he
woul d have held the same on the appointed day if this Act
had not come into force and shall continue to do so unti
his enployment in the Authority is termnated or until his
remuneration or other ternms and conditions of service are
revised or altered by the Authority under or in pursuance of
any law or in accordance with any provision-which for the
ti me being governs his service:

Provided that nothing containedinthis sub-section shal
apply to an enployee inthe cadres of the Adm nistrative

?
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O ficers, Financial Assistants Divisional Accounts,  Typists
and Stenographers, who, by noticein witing given to the
CGovernment and the Authority wi thin such tine as the Govern-
ment may, by general or special order, specify, intimtes
his intention of not becom ng an enpl oyee of the Authority:
Provi ded further than an enpl oyee referred to in the preced-
ing proviso shall continue to be an enployee  under the
CGovernment and shall be provi ded el sewhere in any post or
ot her service under the CGovernnent."

Sub-sections (3) and (6) of Section 19 make it clear that
such transfer of service shall not entitle the enployee to
claim any conpensation under the Industrial D sputes Act,
1947 nor shall it amount to retrenchment or abolition of
post under any extant rule, regulation or order applicable
to Covernment servants. Thus, the erstwhile staff of the
PHED was by the thrust of Section 19(1) transferred on the
establ i shnent of the Authority. This would naturally concern
those persons only who were in the enploynent of the PHED
before the establishnent of the Authority w.e.f. 1st April
1984.

The staff nenbers enployed by the Authority after its
constitution were naturally appointed under the provisions
of the concerned statute. Since the Act has retrospective
effect, reference nay be made to Section 8(1) of the Act
whi ch reads thus:

"Appoi ntment of officers and staff--Subject to the provi-
sions of sub-section (2), the Authority may appoint for the
purpose of enabling it to carry out its powers, duties and
functions wunder this Act, a Secretary and such other offi-
cers and staff as may be required against posts duly sanc-
tioned by it:

Provided that the-Authority shall obtain the previous ap-
proval of the Governnent for the creation of post above the
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rank of the Executive Engineer."

By virtue of Section 8(3), except as provided by sub-sec-
tions (1) & (2), the appointnent and conditions of service
of the officers and enployees of the Authority are to be
governed by rul es made by the Government fromtine to tinme.
Al though the Act is deened to have come into force we.f.
1st March. 1984, Section 69 becane effective
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fromthe date of publication of the Act in the Gazette i.e
4t h August, 1986. That section reads as foll ows:

"Amendrment of Act 19 of 1970--Wth effect fromthe date of
publication of this Act in the Gazette, the Kerala Public
Servi ce Comm ssion (Additional functions as respects certain
Corporations and Conpanies) Act, 1970 (19 of 1970) shal
have effect subject to the follow ng amendnent, nanely:--

in clause (a) of Section 2, the words and figures "or the
Kerala Water Authority" established under section 3 of the
Keral a Water Supply and Sewerage Act 1986;", shall be added
at the end."

Even t hough-Act 19 of 1970 stood so anmended by the force of
Section 69, actual effect could be given after issuance of
Notification No. GO (Ms) No. 38/88/P & ARD dated 30th
July, 1988 on which date item (LIIl) was added to the rele-
vant rules as

"Amendnment of the /'Rules--In the Kerala Public Service Com
m ssion (consultation by Corporation and Conpanies) Rules,
1971, in Clause (d) of rule 2, after item (LI ), the follow
ing itemshall be added, nanely:--

(LI'l1)--The Kerala Water Authority.”

This amendnent was considered necessary with a view to
bringing the Authority within the purviewof PSC so that it
may seek the advice of that body on natters relating to the
met hods of recruitnment of its enpl oyees, etc.

From the above discussion it becones clear that the
enpl oyees of the Authority can be divided into four distinct
groups, Vviz., (i) those who were in the enployment of PHED
before the «constitution of the Authority and were trans-
ferred to the Authority (ii) those whomthe Authority em
pl oyed between 1st April. 1984 and 4th August, 1986  (iii)
those who were appoi nted between 4th August, 1986 and 30th
July, 1988 and (iv) those who were appointed after 30th
July, 1988.

The petitioners in this batch of matters are serving in
different capacities, such as, cleaners, punp operators,
draftsmen, drivers, etc. They claimthat they were appointed
t hrough the Enpl oyment Ex-
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change between 1981 and 1988. They contend that! they . have
been conpelled to approach this Court as their services are
likely to be terminated as has been done in the case 'of a
few of their colleagues. They contend that till the-issuance
of the notification dated 30th July. 1988 anending the
concerned PSC rule (amendnent extracted earlier) there was
no question of the Authority consulting the PSC and there-
fore, appointnents nade prior to that date cannot be terned
as irregular or unauthorised and cannot be determ ned on
that ground. They contend that as in a few cases the High
Court of Kerala failed to appreciate this true |egal posi-
tion and refused to grant relief to enpl oyees whose services
were threatened, the Managing Director of the Authority
issued instructions to his subordinates to termnate the
services of simlarly placed enpl oyees, thereby conpelling
the present petitioners to approach this Court so that al
such enpl oyees are uniformy governed by this Court’s order
They point out that in Cvil Appeals Nos. 472 to 478 of 1988
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arising from the Hi gh Court decision. and Wit Petitions
(Givil) Nos. 857 and 1135 of 1987, this Court passed the
followi ng order on 1st February, 1988:

"Speci al |eave granted. Heard counsel for the parties.

W are of the viewthat in the facts and circunstances of
these cases the services of such of the appellants as pos-
sess the requisite qualifications should be regulated in
accordance with the Kerala Public Service Comm ssion (Addi-
tional functions as respects certain Corporations and Conpa-
nies) Act, 1970 and until such regularisation is nade, no
appoi ntnent on simlar posts fromoutside be made. If there
be any excess enpl oyees now in service enploynment, it wll
be open to the Authority to terminate their services on
condition that as and when vacancies arise, they shall first
be consi dered for appointnment keeping the direction indicat-
ed above in view

Recruitments in future will, however, be in accordance wth
the Kerala Public Service Conm ssion (Additional functions
as respects certain Corporations and Conpanies) Act, 1970
and the Keral a Water Supply and Sewerage Act, 1986."
Thereafter in-another batch of special |eave petitions Nos.
4385 to 4387 of 1988 this Court passed the follow ng order
on 24th March, 1988:
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"Heard | earned counsel for parties. The only direction which
we can give in the facts and circunstances of the case wll
be in case after all those who have been regularly selected
by the Public Service Comm ssion are appointed and thereaf-
ter any vacancies are |left, the sanme should be given to
those who, like the petitioners, have already been in serv-
ice taking into consideration their seniority. Every step
should be taken by the Water Authorities to regularise the
services of such people who can be  appointed under our
direction as indicated above. There will be no further
direction in this case. The other person who may be thrown
out of enployment on account of the direction of the Water
Aut hority which is inmpugned before us, may appear before the
Public Service Commission in the next exam nation, The State
of Kerala has informed us that age bar woul d be wai ved. The
petitions are di sposed of accordingly."

The Authority treated these orders as confined tothe work-
men who had filed the proceedings and did not extend the
ratio to others simlarly placed. Not only that, the Author-
ity, contend the petitioners, placed different interpreta-
tions on the aforesaid orders and continued to term nate the
services of the enpl oyees. Another group of wit petitions
Nos. 525,527,528, and 503 of 1988 cane up before this Court
on 28th Novenber, 1988 when this Court passed the follow ng
O der:

"M. Krishna Mrthy lyer appearing for the Kerala /\Vater
Authority states that the clains of the petitioners can be
divided into three categories, nanely (1) those who had been
enpl oyed by Public Health Engi neeri ng Departnent before the
Kerala Water Authority was constituted, (2) those who get
enpl oyed between 1.4.1984 and 1986 and (3) the persons
appointed after 1986. The Kerala Water Authority is given
three months’ time to exam ne the individual cases of these
groups and take its decision accordingly. W direct the
Authority to place its conclusions before the Court before
giving effect to them Status quo as on today will continue
until further orders."

The grievance of the petitioners is that no action was taken
by the Authority within the tine allowed nor has it taken
any action till today to inplenent the said order. The
petitioners also contend that the enpl oyees are compelled to
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knock at the doors of different courts as the Authority
continues to termnate the services of the enpl oyees

569

not wth standing the aforequoted orders passed by this
Court. M. P.S. Poti, the | earned counsel for the petition-
ers, therefore, made a fervent appeal that this Court should
pass an order |aying down guidelines for the regularisation
of the services of not only the petitioners but also al
others simlarly placed so that these |ow inconme group
enpl oyees are not required to knock at the doors of differ-
ent courts to protect thenmselves fromthe threatened arbi-
trary action of the Authority termnating their services. In
other words he wants thi's Court to fornulate a schenme for
the regularisation of the services of all sinmlarly placed
enpl oyees which would put an end to all pending cases and
future cases which are bound to arise if the Authority
continues its present policy.

The clai ms made by the enployees in this group of cases
is contested nainly on the plea that their tenure and serv-
ice conditions were regul ated by Rule 9(a)(i) of the Kerala
State and_ Subordinate Service Rules, 1958 (hereinafter
called ‘the Rules’) which were statutory in character and
were, therefore, binding on the Authority as well as the
enpl oyees. It is contended that the enployees belonging to
different categories were appointed on different dates by
the PHED prior to 1st April, 1984 under ‘this rule and,
therefore, their services could only be regul ated thereun-
der. After the autononous Authority was constituted we.f.
1st  April, 1984 on the enactnment of O dinance 14 of 1984,
the Authority passed a Resolution No. 8 on 25th April, 1984
adopting the aforesaid Rul es and hence al |l appointnents made
after 1st April, 1984 also cane to governed by Rule 9(a)(i)
of the Rules till Section 69 of the Act ~came into force
w.e.f. 4th August, 1986 and not 30th July, 1988 when the
rel evant rul e was amended by the introduction of item (LIII)
referred to earlier. Appointnments nade after 4th / August,
1986 are clearly subject to the requirenent of Section 69 of
the Act and the Authority cannot ‘act in contravention there-
of. Had it not been for Court orders restrainingthe Author-
ity from terminating their services, the services of al
those who were governed by Rule 9(a)(i) would -have been
term nated on the expiry of 180 days. The text of that rule
may be noticed at this stage:

"Where it is necessary in the public interest, owing to an
emergency which has arisen to fill imrediately avacancy in
a post borne on the cadre of a service, class or category
and there woul d be undue delay in making such appointnment in
accordance with these rules and the Special (Rules, the
appoi nting authority nmay appoint a person, otherw se than in
accordance with the said rules, tenporarily."
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The first proviso is not relevant for our purpose but ' reli-
ance was placed on the second proviso which reads as under
"Provided further that a person appointed under this clause
by direct recruitment to a post other than teachi ng post and
a post covered by the proviso to clause (iii) of rule 10(b)]
shall not be allowed to continue in such post for a period
exceedi ng three nonths."

(i.e. one hundred eighty days)

The rule further requires that a person appointed under
clause (i) should be replaced as soon as possible by a
nmenber of the service or an approved candidate qualified to
hold the post under the said rules. Such replacenment nust
take place in the order of seniority based on Ilength of
tenmporary service in the unit. It is, therefore, the case of
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the Authority that appointments nmade under this rule were
purely tenmporary, not to exceed three nonths, and had to be
terminated on the expiry of the said period and it was not
open to the Authority to continue their services even by
reappoi nt ment unl ess fresh candi dates were not avail able for
reappoi nt ment through enpl oynent exchange. Therefore, had it
not been for the restraint orders issued by different
Courts, the Authority contends it was under an obligation to
act in conformty with the above rul es. However, as regards
those who had joined service prior to 1st April. 1984 in
different categories, the Authority passed a resolution on
30t h January, 1987 to the follow ng effect:
"Resol ved to recomend the Governnent the regularisation of
the service of the enployees recruited in the erstwhile PHED
and still working in the Kerala Water Authority."
The CGovernnent, it seens, has not taken any decision in this
behalf as yet. Since the counter filed on behalf of the
State Government-is silent on this point we inquired of the
| earned counsel for the State to clarify the position. W
were told that since the Authority was an autononous body it
was free to regul arise the services of such enployees, if it
so desired, without the concurrence of the State Government.
VWiile admitting the fact that appointments were nade from
the lists submtted by various District Enploynment Oficers,
the Authority contends that as the appointnments were gov-
erned by Rule 9(a)(i) they could not ensure beyond three
nonths and the termination of their employnment did not fal
within the anbit of ‘“retrenchnent’ as understood under the
571
Industrial Disputes Act, 1947. In any case ~even otherw se
the application of that lTawis specifically ~excluded by
Section 19(3) of the Act and hence the benefit of that |[|aw
cannot be extended to the enployees of the Authority. The
contention that the action of the Authority to ternmnate the
services is violative of Article 14 is repelled on the plea
that acting in conformty with a statutory Rule 9(a)(i) can
never be branded as arbitrary. Lastly it is contended that
the Authority was not directed to apply this Court’s orders
passed in sonme of the proceedings referred to earlier to al
simlarly situated enployees as the Court’'s orders were
based on ‘the fact and circunmstances of these cases’ and
were not intended to be of general application. Wth refer-
ence to the order of 24th March, 1988 it is said that the
Authority has noved a review application which is pending.
The Authority contends that as there is no.infringenment of
any fundanental right, the wit petitions brought under
Article 32 of the Constitution cannot be sustained. The
above is the stand taken by the Authority. The State Govern-
nment has by and | arge supported this stand and, . therefore,
we need not restate the contentions raised in their counter.
The respondents, therefore, contend that the enpl oyees are
not entitled to any relief whatsoever and the appeals/peti-
tions deserve to be dism ssed with costs.

The question of regularisation in service nust be exam
i ned keeping in mnd the historical as well as the constitu-
tional perspectives. During the colonial rule industria
growmh in the country was tardy and nost of the |arge-sized
i ndustries were controlled by British interests.
These establishments enployed Indian | abour on wages far
bel ow the sustenance |levels. Men, women and even children
were required to work for long hours in thoroughly unhygi en-
ic conditions. Because of |arge-scal e unenploynment there was
a surplus |abour market which the enployers could and did
exploit. This virtually forced the | abour to accept enploy-
ment on terms unilaterally dictated by the enployers. The
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rel ati onship between the enployer and the enployee being
purely contractual, the hire and fire rule governed. Those
were the days of |aissez faire when contractual rights were
pl aced above human rights. The concepts of dignity of |abour
and fair renuneration for work done were wholly alien. The
workers had to work in appalling conditions and at | ow wages
with no job security.

After we attained independence the pace of industria
grom h accelerated. Qur Constitution nakers were aware of
the hardships and insecurity faced by the working classes.
The Preanble of our Constitution obligates the State to
secure to all its citizens social and economc justice,
besi des political justice. By the 42nd Anendnent, the Pream
572
ble of the Constitution was anmended to say that ours will be
a socialistic denocracy. In furtherance of these promises
certain fundamental rights were engrafted in Part 111 of the
Constitution. The Constitution guarantees ‘equality’, abhors
di scrimnation, prohibits and penalises forced |abour in any
f orm what'soever and extends protection against exploitation
of labour including child |abour. ~After extending these
guar ant ees, ampngst others, the Constitution makers proceed-
ed to chart out the course for the governance of the country
in Part IV of the Constitution entitled ‘Directive Princi-
ples of State Policy’' . These principles reflect the hopes
and aspirations of the people. Al though the provisions of
this part are not enforceable by any court, ‘the principles
| ai d down therein are neverthel ess fundanmental in the gover-
nance O the country and the State is under an obligation to
apply themin making laws. The principles |aid down therein
therefore, define the Objectives and goals which the State
nmust endeavour to achieve over a periodof time. Therefore,
whenever the State is required to nmake | aws It nust do
so consistently with these principles with a viewto 'secur-
i ng social and econom ¢ freedomso essential for the estab-
lishment of an egalitarian society. This part, therefore,
mandat es that the State shall strive to pronote the welfare
of the people by minimsing the ‘inequalities in incone and
elimnating inequalities in status, facilities and opportu-
nities; by directing its policy towards securing, ~ anongst
others, the distribution of the material resources of the
comunity to subserve the commopn good; by so operating the
econom ¢ systemas not to result in concentration of wealth;
and by naking effective provision for securing the right to
work as also to public assistance in cases of unenpl oyment,
albeit wthinthe limts of its econom c capacities. There
are certain other provisions which enjoin on the State
certain duties, e.g. securing to all workers work, a living
wage, just and humane conditions of work, a decent standard
of life. participation in nmanagenent, etc., which are / ained
at inproving the |ot of the working classes. Thus the Pream
bl e prom ses soci o-econonic justice, the fundamental | rights
confer certain justiciable socio-economc rights and the
Directive Principles fix the soci o-econom c goals which the
State nmust strive to attain. These three together constitute
the core and consci ence of the Constitution

India is a developing country. It has a vast surplus
| abour market. Large-scal e unenpl oynent offers a natching
opportunity to the enployer to exploit the needy. Under such
mar ket conditions the enployer can dictate... | his terns of
enpl oyment taki ng advantage of the absence of the bargaining
power in the other. The unorganised job seeker is left wth
no option but to accept enploynent on take-it-or-
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| eave-it terns offered by the enmployer. Such terns of em
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pl oyment offer no job security and the enployee is left to
the nercy of the enployer. Enployers have betrayed an in-
creasi ng tendency to enploy tenporary hands even on regular
and pernanent jobs with a viewto circunventing the protec-
tion offered to the working classes under the benevol ent
| egislations enacted fromtinme to time, One such device
adopted is to get the work done through contract |abour, It
is in this backdrop that we must Consider the request for
regul ari sation in service

Before we deal with the case on hand it would be advan-
tageous to refer to sone of the decision bearing on the
guestion of regularisation. In Smt. P.K Narayani & Os. v.
State of Kerala & O's,, [1984] Suppl. SCC 212 the petition-
ers who had been serving as enpl oyees of the State of Kerala
or its public sector undertakings for the past few years
chal l enged the action of the enployer in termnating their
services to nake roomfor the candi dates selected by the
Keral a ~Public Service Commission. This Court directed that
the petitioners and all others simlarly placed should be
al l owed to appear at the next examination that the Public
Service Commi-ssion may hold without raising the age bar

till then the petitioners and others may be continued in
service provided there are vacancies. This, <clarified the
Court, will not confer any right on the enpl oyees to contin-

ue in service or of being selected by the Conm ssion other-
wise than in accordance with the extant rules and regula-
tions. These directions were given to resolve what this
Court described as 'a human probl em which has nore than one
facet’, Again in Dr. A K Jain & Os. v, Union of India &
O's., [1987] Suppl. SCC 497 the services of ad hoc Assistant
Medi cal Oficers who were initially appointed for six nonths
but were continued for periods ranging upto four years, were
sought to be terninated to accombdate the candi dates se-
| ected by the Union Public Service Commission. The petition-
ers clainmed that their services should be regularised and
their seniority should be fixed fromthe date of their
initial entry in service as ad hoc appointees. In the coun-
ter, the Union of India contended that ‘ad hoc’ appointnents
were nade by the General Mnagers of the Zonal Railways to
tide over tenporary shortages of doctors and their tenures
were extended till regular selection was nmade by the UPSC
and appoi ntnents were made by the President of India. Since
the appointing authority was the President of India such ad
hoc appoi ntnments by the General Managers of the Zonal Rail-
ways could not be regularised. It was further contended that
the ad hoc appointees were granted age rel axation and were
asked to appear at two special selections based on interview
al one held by the
574
UPSC in 1982 and 1985. The petitioners were those ad hoc
appoi ntees who had either failed to avail of the  specia
benefit of selection or had appeared and failed to qualify.
In the circunstances it was contended that they coul d not be
regul arised in service. Notw thstanding the same this Court
directed regul arisation of services of all doctors appointed
upto Cctober 1, 1984 in consultation with UPSC on the eval u-
ation of their work and conduct based on the confidentia
reports in respect of the period subsequent to GCctober 1
1982. Such regularisation was to be from the dates from
whi ch they were continuously working. The services of those
not regularised were allowed to be term nated. The petitions
of those appointed after Cctober 1, 1984 were however dis-
m ssed.

In the case of Daily-rated Casual Labour enployed under
P & T Departnent through Bhartiya Dak Tar Mazdoor Manch v.
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Union of India & Os., [1988] 1 SCC 122 this Court, while
dealing with the question of their absorption, referred to
the State’'s obligations (referred to as an individual's
rights) wunder Part IV of the Constitution and observed as
under :

"OfF those rights the question of security of work is of

utnost inmportance. |If a person does not have the feeling
that he belongs to an organi zati on engaged i n production he
will not put forward his best effort to produce nore. That

sense of belonging arises only when he feels that he wll
not be turned out of enployment the next day at the whim of
the managenment. It is for this reason it is being repeatedly
observed by those who are in charge of economic affairs of
the countries in different parts of the world that as far as
possi bl e security of work should be assured to the enpl oyees
so that they nmay contribute to the maxi m sation of produc-
tion. It is againfor this reason that managenents and the
governmental agencies-in particular should not allow workers
to remain 'as casual | abourers or tenporary enpl oyees for an
unr easonabl e | ong period of tinme."

This Court enphasised that unlessa sense of belonging
arises, the worker will not give his best and consequently
production will suffer which in turn will result in economc
loss to the nation. This Court, therefore, directed the
department to prepare a schene on a rational basis for
absorbing those who have worked for a continuous period of
one year.
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Tested on the above and keeping in mnd the constitu-
tional phil osophy adverted to earlier, we may now proceed to
consider the nain plank of the contention raised by the
Authority. But before we do so we may di spose of the non-
controversial part of the case.

From the pleadings in this case one'thing that ' clearly
enmerges is that the Authority had taken a decision on 30th
January, 1987 to regularise the services of those who were
enpl oyed by the erstwhile PHED and whose services 'stood
transferred to the Authority by the thrust of the statute.
According to the resolution extracted earlier, the Authority
reconmended to the State Governnent that the services of the
enpl oyees recruited in the erstwhile PHED and who - conti nued
to work on the establishnent of the Authority should be
regul ari sed. The |earned counsel for the State Governnent
contended that since these enpl oyees were now borne on the
establishment of the Authority on the statutory transfer of
their services, it was for the Authority to regularise their
services, and it was quite unnecessary to make a recomenda-
tion to the State Governnent in that behalf. ([ To put it
differently, the stand of the State Governnent through its
counsel is that the question of regularisation of the /serv-
i ces of ex-PHED enpl oyees now borne on the establishnent of
the Authority is exclusively within the purview of the
Authority and the State Government has no role to play. That
means it was wholly unnecessary on the part of the Authority
to nake the recomendation it nmade by the resolution of 30th
January, 1987 to the State Governnent for the regularisation
of the ex-PHED enpl oyees serving on its establishnment on
that date. To us the position, therefore, appears crysta
clear that it is for the Authority and the Authority alone
to regul arise the services of such enpl oyees w thout waiting
for a nod fromthe State Governnent. The sphinx-like silence
on the part of the State Government for now over three years
from the date of the resolution is indeed disturbing and
betrays total lack of concern for this pressing human prob-
l em
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The second batch of workers conprise those who were
appoi nted between 1st April. 1984 and 4th August, 1986 by
the Authority itself. Under section 8(1) of the Act the
power to appoint the Secretary and other officers and staff
menbers vests in the Authority. Only when a post above the
rank of an Executive Engineer is to be created that the
sanction of the State Governnment becones necessary under the
provi so. Sub-section (2) to which sub-section (1) is subject
expects the Authority to seek the previous sanction of the
CGovernment if it desires to enploy a servant of the Centra
or State Governnent on deputation and not otherwise. It is,
therefore, clear beyond any manner of doubt
576
that the power to appoint the staff-menbers with whomwe are
concerned, solely vests in the Authority. Since the Act is
brought into force we.f. 1st March, 1984 the question of
regul ari sation of the services of staff-nmenbers appointed
after that date nmust be examined with reference to the power
found in section 8(1) of the Act. However, the contention of
the Authority is based on Rule 9(a)(i) of the Rules, which
it clainms to have adopted under Resolution No. 8 dated 25th
April. 1984. The Authority contends that by the thrust of
this rule the appointnents were limted to 180 days only and
since the said rules had statutory flavour the Authority was
bound to act in accordance therewith. W have extracted the
rel evant part of this rule earlier. since these rules were
franmed in exercise of power conferred by the proviso to
Article 309 of the Constitution they are undoubtedly statu-
tory in character but M. Poti was right in his_ contention
that they do not retain that character in their application
to the staff-menbers of the Authority since they have been
adopted by the Authority under a resolution. These rules
woul d undoubtedly be statutory in character in their " appli-
cation to the nenmbers of the Keral a Subordi nate services for
whom they were enacted but when any other authority adopts
them by a resolution for regulating the services of its
staff, the rules do not continue to remain statutory in
their application to the staff of that Authority. They are
i ke any other admnistrative rules which do not ‘have statu-
tory force. It was not contended, as indeed it coul d not
That these rules derive statutory force from section 64 or
65 of the Act. Section 64 confers the rule making power  on
the State while section 65 enpowers the Authority to mnmke
regul ations with the previous approval of the Governnent. It
i s nobody’s case that these rules were adopted after obtain-
ing the previous approval of the Governnment. If that be so.
we rmust accept M. Poti’s submission that these rule their
application to the staff nmenbers of the Authority appointed
after 1 st. April, 1984 have no statutory flavour or force.
Now to the text of Rule 9(a)(i) of the Rules. It _—enpowers
t he appoi nting authority to appoint a person tenporarily
otherwise than in accordance with the rule if (i) it is
necessary in public interest and (ii) where an
emergency has arisen to fill any particul ar post which has
fallen vacant, imediately. In the present case it is diffi-
cult to say that all appointnments nmade after 1st April
1984 were required to be filled i nmedi ately because of an
emergency of the type contenplated by the said rule. On the
contrary it seens appoi ntnents were routinely nade in
purported exercise of power conferred by this rule. The
provi so on which reliance is placed , which we have extract-
ed earlier. nerely states that ordinarily such appointnents
will be of those persons who
577
possess the requisite qualifications for the post. |If any
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person who does not possess the requisite qualifications is

appointed under the said clause, he will be liable to be
replaced by a qualified person. Clause (iii) of Rule 9
states that a person appointed under clause (i) shall, as

soon as possible, be replaced by a nenber of the service or
an approved candidate qualified to hold the post. C ause (e)
of Rule 9, however, provided for regularisation of service
of any person appoi nted under clause (i) of sub-rule (a) if
he had conpl eted conti nuous service of two years on Decenber
22, 1973, notwithstanding anything contained in the rules.
This is a clear indication that in the past the Governnent
al so considered it just and fair to regularise the services
of those who had been in continuous service for two years
prior to the cut-off date. The spirit underlying this treat-
nment clearly shows that the Governnent did not consider it
just, fair or reasonable to ternmi nate the services of those
who were in enploynment for a period of two or nore vyears
prior to the cut-off date. This approach is quite consistent
with the spirit of the rule which was intended to be invoked
to serve energent situations which could not brook delay.
Such appointnments were intended to be stop-gap tenporary
appoi ntnents to serve the stated purpose and not long term

ones. The rule was not intended to fill a large numnber of
posts in the service but only those which could not be kept
vacant till regular appointnents were made in accordance

with the rules. But once the appointnents continued for
long, the services had to be regularised if - the incunmbent
possessed the requisite qualifications as was done by sub-
rule (e). Such an approach alone would be consistent wth
the constitutional philosophy adverted to earlier. Even
ot herwi se, the rule nust be so interpreted, if the |anguage
of the rule pernits, as will advance this philosophy of the
Constitution. If therule is so interpreted it seens. clear
to us that enpl oyees who have been working on the establish-
ment since long, and who possess the requisite qualifica-
tions for the job as obtaining on the date of their  enpl oy-
ment, nust be allowed to continue on their jobs and ‘their
services should be regularised. It is unfair and unreasona-
ble to renobve people who have been rendering service since
sonetine as such renoval has serious consequences. The
famly of the enpl oyee which has settled down and accommo-
dated its needs to the enolunents received by the bread
winner, will face economic ruination if the job is suddenly
taken away. Besides, the precious period of early Jlife
devoted in the service of the establishment will be wholly
wasted and the incunmbent may be rendered ‘age barred for
securing a job elsewhere. It is indeed unfair to~ use him
generate hope and a feeling of security in him attune his
famly to live within his earnings and then suddenly- to
throw hi mout of job. Such behavi our would be an
578
affront to the concept of job security and would run counter
to the constitutional philosophy, particularly the concept
of right to work in Article 41 of the Constitution. There-
fore, if we interpret Rule 9(a)(i) consistently wth the
spirit and philosophy of the Constitution, which it is
perm ssible to do without doing violence to the said rule,
it foll ows that enpl oyees who are serving on the establish-
ment for long spells and have the requisite qualifications
for the job, should not be thrown out but their services
should be regularised as far as possible. Since workers
belonging to this batch have worked on their posts for
reasonably 1long spells they are entitled to regularisation
in service.

The third and fourth batches concern workers who were
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appoi nted between 4th August, 1986 and 30th July, 1988 and
after 30th July, 1988, respectively. Their appointnents
woul d be governed by Section 69 which becane effective from
4th August, 1986. By virtue of this section the Kerala
Public Service (Additional Functions as respect certain
Cor porations and Conpani es) Act, 1970 (19 of 1970) cane to
be anended with effect from4th August, 1968 on which date
it canme to be published in the Gazette. Thereby in clause
(a) of section 2 the "Kerala Water Authority" came to be
added. In law, therefore, the need to consult the PSC had
arisen. True it 1is that the consequential notification
amending the 1971 Rules was issued on 30th July, 1988. But
on that account we do not think it would be proper to treat
them differently. W think it advisable to treat them as
formng a single batch since the need to consult the PSC had
arisen on Section 69 coming.into effect from 4th August,
1986.

In the result we allow these appeals and wit petitions
and make the rul e absol ute as under:
"(1) The ‘Authority will with-immedi ate effect regularise the
services —of all ex-PHED enpl oyees as per its Resolution of
30th January, 1987 w thout waiting for State Governnent
approval .
(2) The services of workers enployed by the Authority be-
tween 1st April, 1984 and 4th August, 1986 will be regula-
rised with inmediate effect if they possess the requisite
qualifications for the post prescribed on the date of ap-
poi nt nent of the concerned worker.
(3) The services of workers appointed after 4th August, 1984
and possessing the requisite qualifications should be regu-
lated in accordance with Act 19 of 1970 provided they have
put in continuous service of not |ess than one year, artifi-
cial breaks, if any,
579
to be ignored. The Kerala Service Public Service Comnission
will take imedi ate steps to regularise their services as a
separate block. In so doing the Kerala Public Service Com
mssion will take the age bar as waived.

(4) The Kerala Public Service Commission will consid-
er the question of regularisation of the services of workers
who possess the requisite qualifications but have put _in
| ess than one year’'s service, separately. In doing so-  the
Kerala Public Service Commission will take the age bar as
wai ved. |If they are found fit they will be placed on -the
list along with the newy recruited candidates in the ~order
of their respective nerits. The Kerala Public Service Com

mssion wll be free to rearrange the |Ilist accordingly.
Thereafter fresh appointments will issue depending on.  the
total nunber of posts available. If the posts are -inade-
guate, those presently in enploynent will nmake roomfor the
sel ected candidates but their names will remain on‘the |1ist
and they will be entitled to appointment as and when | their
turn arrives in regular course. The list will enure for such

period as is perm ssible under the extant rules.

(5) The Authority will be at liberty to deal with the serv-
ices of the workers who do not possess the requisite quali-
fications as may be it considered appropriate in accordance
with | aw.

(6) Those workers whose services have been termnated in
violation of this Court’s order in respect of which Contenpt
Petition No. 156 of 1990 is taken out shall be entitled to
the benefit of this order as if they continue in service and
the case of each worker will be governed by the clause
applicable to himdepending on the category to which he
belongs and if he is found eligible for regularisation he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 14

will be restored to service and assigned his proper place.
This order will regulate the services not only of the par-
ties to the present petitions but also all others sinilarly
situated including those who nay be parties to other pro-
ceedi ngs pending in different Courts.

If further directions are required in the matter of
wor ki ng out of the above order the Hi gh Court of Kerala may
be approached for the same. Al the aforestated proceedings
are di sposed of accordingly with no order as to costs.

Y. Lal Appeal s and petitions
al | owed.
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