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ACT:

Industrial Disputes Act-Dispute referred to Labour Court-
H gh Court remtted back the case to Labour Court for fresh
di sposal - The neani ng of ’'fresh di sposal’

HEADNOTE
The appellants retrenched 6 of their workmen-and the dispute
was referred to the Labour Court for adjudication. The

Labour Court by its Award held that the non-enploynent of
the worknen was justified and no relief was granted to the
wor kren. Against this award, the workmen filed a Wit
Petition (No. 209 of 1964) and the | earned single Judge of
the H gh Court set aside the Award of the Labour Court, and
hel d that the non-enpl oynent of ‘the worknen was unjustified.
He remitted the matter for 'fresh disposal’. The appellants
appeal ed against the said order by Wit Appeal No. 113 of
1967, before a Division Bench of the said H gh Court. The
Di vi si on Bench disnissed the appeal ex-parte with the obser-
vation that the judgment of the |earned single Judge
amounted to a quashing of the Award, and release of the
proceedi ngs for fresh and proper determ nation by the Labour
Court, for carefully ascertaining the facts and applying the
true principles of Industrial Law applicable to such cases
of retrenchnent”. The matter, therefore, went back to the
Labour Court for ’'fresh disposal’; but when the appellants
attenpted to reagitate ,.he matters in controversy, the
wor knmen obj ect ed.

Wiile the natter was pending before the Labour Court, the
wor knen noved a petition (CM No. 7125/67), seeki ng
clarification of the judgment of the |earned single Judge,
who by his order clarified his earlier judgment by saying
that he had remtted the matter to the Labour Court only for
the purpose of determining what relief could be given to the
retrenched enployees and that the Labour Court could not
reopen the nmatter afresh. The attention of the |earned
Judge was drawn to the observation made by the Division
Bench of the H gh Court, but he took the view that the
appeal having been dismssed by the Division Bench, his
original judgnment stood and that the managenent might, if it
so chose, file a review application before the D vision
Bench.

Accordingly, the appellants filed an application for review
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of the order passed by the D vision Bench. The Bench
di smssed the revision petition with the observation that
the learned single Judge had not expressed any fina
conclusion. Further, the order passed by the Division Bench
was prima facie in favour of the enployer-organisation
Therefore, the enployer-organisation could not ask for a
review of the order favorable | o them
Thereafter, the Labour Court, by its Award dated My 25,
1968, held that the retrenchnent of the worknen was
justified and observed that the powers of the High Court in
hearing wit petition are limted, only to remtting a case
for Labour Court for fresh disposal inits entirety and that
observations to the contrary are nainly obite di cta.
Further, followi ng the Appellate Court’s observations, the
whol e matter was at |arge.

933
Agai nst this Award, the workmen filed another wit petition
(No. 123 of 1969) and a Division Bench quashed the award of
the Labour Court and remitted the matter with the direction
that it "ought not go intothe nerits of the case, but
di spose of the matter only in respect of proper reliefs to
be given to the petitioner.  The |earned Judges took the
view that the worknmen were not bound by the ex-parte
observati ons made by the division bench earlier and that the
order of the learned single judge nust be treated as fina
and therefore, the Labour Court was bound to give effect to
that order., The correctness of this judgnment was chal |l enged
before this Court.

HELD: (i) The order of the Division Bench passed in Wit
appeal No. 113 of 1967 is set aside as beingin violation of
the principles of natural justice. This order cannot bind
the worknen as it was passed ex-parte. [937 E]

(ii) The clarification order passed by the |earned single
Judge in CMP. No. 7125 of 1967, in face of the appellate
order is wong. The |learned judge had no jurisdiction to
issue a clarification which was inconsistent with the view
taken by the appellate Court. (The appellate order was
bi nding on the | earned single Judge. [938 D

(iii) The second award of the Labour Court dated May 25,
1968 is also set aside as that award could not have been
gi ven without the Hi gh Court considering the legality of the
judgrment of the learned single judge. Therefore, ~the
judgrment of the H gh Court dated July 7, 1970, passed in
wit petition No. 122 of 1969, which was filed against the
second award, nust also be set aside

(iv) What remains in the field is (a) the first awards of
the Labour Court dated June 14. 1963 and (b) the judgnent of
the Hon  ble Single Judge heard in wit petition No. 209 of
1964. Wit appeal No. 113 of 1967 is revived and the /Hi gh
Court will dispose of that appeal on nerit after ~issuing
noti ce thereof to the respondents.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 113 of 1971
Appeal by special |eave. fromthe judgnent and order dated
July 7, 1970 of the Madras High Court in Wit Petition No.
122 of 1969.

M C. Chagla and S. Gopal akri shnan, for the appell ant.

M K. Ramanurthi, J. Ramanurthi and NN G R Prasad, for
the respondents.

The Judgnent of the Court was delivered by

CHANDRACHUD, J. This is an appeal by special |leave from the
judgrment dated July 7, 1970 of a Division Bench of the High
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Court at Madras in Wit Petition No. 122 of 1969, quashing
an award dated May 25, 1968 of the first respondent, the
Presiding Oficer, Labour Court, Madras.

VWiile allowing the wit petition the | earned Chief Justice,
who delivered the judgment of the Bench, observed that the

petition

934

di scloses "an wunfortunate state of affairs". W are in
regretful agreenent with that observation. 1t shall be our

endeavor to find a solution to the wunfortunate situation
arising out of irreconcilable orders passed by the |earned
Judges of the Hi gh Court.
In 1961 the appellants, Oiental Mercantile Agency, re-
trenched six of their worknmen resulting in an industria
di spute which was referred by the Government of Midras to
the Labour Court for adjudication. The question referred to
the Labour’ Court was whether the non-enployment of the six
wor kmen was justified and what relief they were entitled
to. By its award dated June 14, 1963 the Labour Court (Shri
M S. Abdul Azeez) held that the non-enploynent of the
wor kmen was justified and therefore they were not entitled
to any relief.
Agai nst the award of the Labour Court the workmen filed wit
petition No. 209 of 1964 in the Madras H gh Court, under
Article 226 of the Constitution. Setting aside the award,
Venkatadri J. held by his judgnment dated February 20, 1967
that the non-enpl oynent of worknmen was unjustified, that the
intention of the nanagenment was to weed out those whom it
did not want and that the reasons given by the rmanagenent
for termnating the services of the workmen were  fanciful.
The | earned Judge wound up his judgnent in these words "I am
therefore of the opinion that the conclusion of the Labour
Court cannot be sustained, on the facts and circunstances of
this case. Therefore the matter is remtted back to the
Labour Court for fresh disposal."”
The appellants filed wit appeal No. 113 of 1967 agai nst the
j udgrment of the | earned judge. That appeal cane for hearing
bef ore Anantanarayanan C.J. and Natesan J., who ‘by /'their
order dated April 4, 1967 disnmissed the appeal in Iimnmne,
with the foll owi ng observations :
"I'n advanci ng the arguments before us for the
adm ssion of the wit appeal, learned counse
for the enployer Organi sation subnmts that on
certain of the wvital issues of fact, the
| ear ned Judge has al ready expressed
concl usi ons, whi ch may be ul-timately
prejudicial to the case which the ~“nanagenent
hoped to establish before the Labour Court.
As we understand, this judgnment of the learned
Judge ampbunts to a quashing of the award, and
release of the proceedings for fresh and
proper determnation by the Labour Court, for
carefully ascertaining the facts and applying
the true principles of I ndustri al Law
applicable to such cases of retrenchment. We
do not understand the |earned Judge to have
finally expressed any concl usions on the major
guestions of fact, and the Labour Court need
not interpret the judgnent
935
as such. It is sufficient that the Labour
Court proceeds to ascertain the facts wth
care, in the light of the principles stressed
by the | earned Judge, and in making the award
it should come to conclusions on facts after a
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detail ed anal ysi s, and apply the rea
principles of Industrial Law applicable to
such cases. Wth these ob servations and

clarification the wit appeal is disnissed.”

Notice of the appeal was not issued to the workmen and the
order extracted above was passed w thout hearing them

The matter then went back for "fresh disposal"” to the Labour
Court. Rel ying upon the observations nade in the wit
appeal , appellants contended before the Labour Court that
they were entitled to re-agitate the natters in controversy.
The worknen objected to that course, contending t hat
Venkatadri J. had recorded a specific finding that the non-
enpl oyment of workmen was unjustified and that this finding
was bi nding on the Labour Court.

Wiile the natter. was pending before the Labour Court, the
wor kmen noved a petition in the High Court, CWP No. 7125 of
1967, seeking clarification of-the judgnent dated February
20, 1967 of Venkatadri J. By an order dated June 26, 1967
the |learned Judge clarified his earlier judgnent by saying
that he had remtted the matter to the Labour Court "only
for the purpose of deternmining what reliefs could be given
to the enpl oyees who were retrenched from service", and that
the Labour Court was-trying to reopen the matter by taking

advantage of the concluding portion of the judgnent, in
which it was said/that the matter was remtted for "fresh
di sposal". The | earned Judge observed : "l do not think the

Labour Court is justified in going into this matter once
again when | have come to the conclusion that  the reasons
given for terminating the service of the enpl oyees who had
put in long nunber of years of service were fanciful and
that the conclusion of the Labour Court would not be
sust ai ned. The Labour Court can only decide what proper
reliefs can be given to the enpl oyees who were retrenched
fromservice". The attention of the |earned Judge was drawn
to the order dated April 4, 1967 passed by the Division
Bench in Wit Appeal No. 113 of 1967 but he took the view
that in effect, the appeal was di'sm ssed by the H gh Court
and that all that was necessary was to give an opportunity
to the managenent "to reopen the matter by filing a review
of the order passed in the Wit Appeal

Accordingly, the managenent filed CVMP No. 8579 of 1967 for
review of the order dated April 4, 1967 passed by the
Division Bench in Wit Appeal No. 113 of 1967. By its order
dated July 31, 1967 the Division Bench consisting of the
same | earned Judges, (Anantanarayanan C.J. and Natesan J.),
di sm ssed the

936

review application. The |earned Chief Justice who, on
behal f of the Bench, delivered a short order said that ' the
observation which they had nade while dismissing the Wit
Appeal, to the effect that Venkatadri J. had not “expressed
any final conclusion and that the Labour Court need not
interpret that judgment as expressing such a concl usion was
"prima facie in favour of the enployer organisation" -and
therefore it was difficult to appreciate how they could ask
for a review of that order. The I|earned Chief Justice
further observed that on the contrary it was "for the Labour
O ganisation, if it thinks fit, to approach us for the
renmedy consi dered appropriate"’

In the welter of these conflicting orders, the matter was
taken up by the Labour Court (Shri S. CGonsal ves) once again

By its’ award dated May 25, 1968 the Labour Court took the
view that ,,it is settled lawthat the powers of a Hgh
Court while hearing a wit petition under Article 226 of,
the Constitution of India are limted only to renmitting a
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case to the lower Court for fresh disposal inits entirety
and that consequently any observations nade by it while
ordering such rem ssion are mainly obiter dicta", that the
appellate court had said that Venkatadri J. had not
expressed any final conclusion and therefore the whole
matter was at large. Resolutely, the Labour Court stuck to
the conclusion recorded by Shri M S. Abdul Azeez in his
award dated June 14, 1963 that the retrenchnent of the
wor kmen was justified.
Against that award the workmen filed a wit petition (No.
122 of 1969), which was referred by a | earned Single Judge
(I'smail J.) to a Division Bench. By its judgnment of July 7,
1970 the Division Bench (Veeraswanmi C.J. and Gokul kri shnan
J.) quashed the award of the Labour Court and remtted the
matter to it with a direction that it "ought not to go into
the merits or the propriety of the retrenchment, but dispose
of the mtter only inrespect of the proper relief or
reliefs to be given to the petitioners". The teamed Judge
took the viewthat the worknen were not bound by the ex-
parte observations made by the D vision Bench whil e
di sm ssing Wit Appeal 113 of 1967 in |limne, that the order
of Venkatadri J. dated February 20, 1967 nust be treated as
final and conclusive and therefore the Labour Court was
bound to give effect on that order. The correctness of this
judgrment is challengedin this appeal by special |eave.
Qoviously, the Labour Court found itself in a quandary.
Wi le setting aside its award, Venkatadri J. had recorded an
unequi vocal finding that the retrenchment of the workmen was
unj ustifi ed. VWil e dismssing Wit Appeal No. 113 of 1967
agai nst the judgment of the |earned single Judge,
Anant anarayanan C.J. and Natesan J. observed ‘that the
| earned Judge had passed an order of

937

rel ease of t he proceedi ngs for fresh and proper
determ nation by the Labour Court and that he had not
"finally expressed any concl usions on the major questions of
fact, and the Labour Court need no+. interpret the /judgnment
as such". In spite of this viewof the appellate Court,
Venkatadri J. passed the clarificatory order of June 26,
1967 protesting, that the Labour Court would not be
justified in going into the matter once again in face of the
finding recorded by himthat the order of retrenchment ~ was
unsust ai nabl e. The Labour Court was called upon to choose
between these irreconcilable orders and it exercised that
choice by adopting the course cormmended by the Division
Bench, a course which accorded with its own view  of the
matter. It enmbarked upon a fresh adjudication and firmy
adhered to its earlier conclusion which was characterised by
Venkatadri J. as unsupportable. But another Division  Bench
in a wit petition against this fresh adjudication has
guashed that award, upholding in effect the judgnment of
Venkatadri J. and differing clearly fromthe order passed by
Anant anarayanan C.J. and Natesan J. while dismissing wit
appeal No. 113 of 1967 sunmarily. W have to determ ne the
| egality of that judgnment.

It is futile to apportion blane but in a relative assessnent
of conflicting opinions, it becomes necessary to say who was
ri ght and who was wong. W have no doubt that the |earned
Judges who dismissed Wit Appeal 113 of 1967 were, wth
respect, in error in making observations which wer e
calculated to prejudice the worknen wi thout giving them an
opportunity of being heard. True, that the appeal of the
managenent was dism ssed but that was only in form In
subst ance, the managenment got the relief it wanted, because
it was really interested in getting over the judgnent of
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Venkatadri J. so that the Labour Court to which the matter
was remtted could conmence a fresh adjudication. The

Di vi sion Bench, by its order of summary disnissal, asked the
Labour Court to start fromscratch, in total violation of
the principles of natural justice. W are also clear that,
apart fromthis, the Division Bench was in error in taking
the view that Venkatadri J. had not expressed a fina

conclusion on the questions arising before him It is
unfortunate that the |learned Judge remitted the matter to
the Labour Court for "fresh disposal"”, for had he, as he

sought to have, specifically directed the Labour Court to
pass final orders in accordance with his judgnent, the un-
savoury sequence of events follow ng upon his order could
have. been easily avoided. That, however, 1is not to
i ndicate approval in_any nmanner of the view taken by the
Division Bench that the. learned Judge had released the
proceedings for a fresh determnation by the Labour Court.
Thus, the order of the Division Bench in Wit Appeal 113 of
1967 i s unsustainable.

938

Venkatadri- J.- was right that he had decided the dispute
finally but he conplicated matters by renmitting the award

for a "fresh disposal”. He should also have avoided, in the
interests of judicial” discipline, the naking of a
clarificatory order. The Division Bench, in the appea
agai nst his judgnent, had placed a certain construction on
that judgment. Ri ght or wong, that construction was
bi nding on himand he should therefore have declined to
i ssue a clarification of his order. He i ssued a

clarification suggesting that the appellate court was wong
in the construction it had placed on his judgnent, he took
away fromthe Labour Court the liberty of "fresh disposal"”
which it had wunder the formof his order and under the
j udgrment of the appellate court and he even suggested in his
clarificatory order that the managenent may file a review
petition to the appellate court. That review petition was
rightly dismssed but the point of the matter is that the
| earned single Judge was seeking, wthout warrant, to

exercise jurisdiction which was no |onger his. The
appel | ate judgnent should have been allowed to hold its
sway. It was open to the worknen to chall enge that judgnent

before a proper forum but so |long as that judgnent was - not
set aside in an appropriate proceeding, it was binding on
all subordinate authorities.

Conming to the judgnment of Veeraswani C.J. and Gokul akrishnan
J.which is inmpugned in this appeal, the Labour Court cannot,
in our opinion, be asked sinply to work out the judgnent of
Venkatadri J. That could be done only if the appellate court
cane to the conclusion that Venkatadri J. was justified in
setting asi de t he. awar d of t he Labour Court.
Unfortunately, the real point in controversy was mssed in
appeal on both the occasions and attention was paid to the
propriety of orders passed at various stages rather than to
the legality thereof. As the High Court has not tested in

appeal the wvalidity of Venkatadri J.’s judgnent, it is
necessary to direct that to be done. That can be done only
if, along wth the judgnment under appeal, certain other

orders and judgnents are set aside.

W set aside the order dated April 4, 1967, passed by
Anant anarayanan C.J. and Natesan J. in Wit Appeal No. 113
of 1967, as being in violation of the principles of natura
justice. That order cannot bind the worknen. W set aside
the clarificatory order dated June 26, 1967 passed by
Venkatadri J. in CMP. No. 7125 of 1967 as, in face of the
appel | ate order, howsoever wong, the |earned Judge had no
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jurisdiction to issue a clarification which was inconsistent
with the view taken by the appellate court. The appellate
order was binding on the | earned Judge. W set aside the
award dated My 25, 1968 of the Labour Court (Shri B
CGonsal ves), as that award could not have been given without
the Hi gh Court considering the legality of the judgment of
Ven-

939

katadri J. Consequently, the judgnent of the H gh Court
dated July 7, 1970 in Wit Petition No. 122 of. 1969 which
was filed against the award of Shri Gonsal ves nust also be
set aside.

VWhat remains in the fieldis (i) the award of the Labour
Court (Shri M S. Abdul Azeez) dated June 14, 1963, and (ii)
the judgnment of Venkatadri J. dated February 20, 1967 in
Wit Petition 209 of 1964. Since it is necessary in the
interests of justice that the legality of Venkatadri J.’s
j udgrment nust be determ ned, we direct that Wit Appeal No.
113 of 1967 shall be revived and that the H gh Court do
di spose ‘of ~ that  appeal on nerits after issuing notice

thereof to the respondents-the worknen. , Costs wll be
costs in the Hi gh Court.
S.C Appeal al | owed.
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