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The question to be decided in this appeal relates to
the rights of the beneficiary of an acquisition under the@®

JJJJIJIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIAIIIIIIIIIIIIIIIIAIY
Land Acquisition Act (hereinafter referred to as the Act) @@
JJJJ
to resist wthdrawal of acquisition proceedings. In the
course of the arguments before us, we were of the view that
the original records pertaining to this case  should be
pr oduced. This was directed on 14t h Sept enber 2000. The
entire records have admttedly not been produced by the
State Government. We have been inforned by the |[earned
counsel appearing on behalf of the State that one of the
files pertaining to the case has been destroyed on 3rd
February, 2000. On the basis of the records we have found
that the appellant is a Society registered under the
Karnat aka Societies Registration Act, 1961. It has 360
menbers all of whomare State CGovernnent Enpl oyees bel ongi ng

to the Schedul e Castes of Adidravida and Adi karnat aka. It
wanted to provide house sites for its nenbers all of  whom
are housel ess. In 1983, the appellant approached the

Governnment to acquire 15 acres of land at Maralur village.
The |land bel onged to respondents Nos. 5 to 7 herein. By a
letter dated 10.1.1983 the Planning Authority wote to the
Assi stant Conm ssi oner, Tunkur stating that a resolution had
been passed to issue no objection certificate for

suitability of the land for house sites in favour of the
appel | ant . It further said that the and was earmarked
partly for residential and partly for open place in the
draft lay out plan of Tumkur. On 16.7.1984 a letter was
witten by the Assistant Conm ssioner to the appellant in
whi ch the appellant had been asked to furnish the follow ng
particul ars: 1. The lists of nmenbers of the Association
who are sitel ess and houseless. 2. The financial soundness
of the Association by way of the shares collected. The
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amount deposited in the Bank etc.; 3. The audit report for
the previous three years; 4. \Wether the area proposed for
acquisition is treated as residential in the plan i.e.
outl i ne devel opnent plan, or conprehensive devel oprment pl an
prepared by the Town Planning Departnent or not; 5.
VWhet her the |ayout plan proposed by the association fits in
the conprehensive plan of the city area, 6. Whet her the
proposed area is in excess/less as conpared to the demand
based on the nunber of eligible nenbers.

On 17.8.1984 the particulars as required by the
Assi stant Conmi ssioner were furnished including a copy of
the lay out plan. According to the appellant, the State
CGovernment required the appellant to nake a deposit towards
the cost of acquisition. The appellant deposited the
requi red amount in-1984.  According to the appellant, the
State Governnent granted prior-approval to the acquisition
by letter dated 7th Septenber 1986. A notification under
Section 4 (1) of the Act was published on 6th August 1987.
On 9th July 1987, the appellant was called upon to deposit a
further sum towards the cost of acquisition by the Land
Acquisition Oficer. This anbunt was al so deposited. The
records were then forwarded by the Assistant Comni ssioner
Tumkur under cover of a letter dated '19.11.1987 to the
Revenue Conmi ssioner ~and Secretary to Governnent, Revenue
Departnment. These were returned with the direction that the
recomrendation of the District Level Committee should be
subm tted. According to the appellant, on 13th May 1988 it
wote to the Assistant Conm ssioner, Tunkur Sub-Division
giving particul ars of the housing schene and agai n encl osi ng
a proposed lay out plan. Aletter dated 30.5.1988 was
witten by the appellant to the D visional~ Commissioner
Tunmkur requesting for expedition in which it was stated
the Association has already formed 361 sites as per the
draft plan neasuring East to West and North to South 30ft.x
40 ft. respectively apart fromroad and park in 15 acres of
land acquired at SY No.49 as per the Governnent Order No.
RD/ 45/ AQT/ 83 dated 27.3.1987. The District Level Commttee
held a nmeeting on 17.6.1988. The mnutes of the neeting
show that before reconmendi ng the appellants case all the
aspects were considered and in particular : An extent of
80 x 210 Sq. feet has been left for public-anmenities as per
the site plan, which is enclosed in the file. The Town
Pl anning Authority has pointed that 10% of the land should
be left for public anmenities. The Society has agreed to
this.

At its meeting held on 28.7.1988 the State Leve
Conmittee reconmended the acquisition of the |and in favour
of the appellant for providing house sites to its ~nenbers.
On 10th August 1988, the State Governnment passed-an ' order
directing the authorities to issue the final notification
under Section 6 (1) of the Act. As the statutory period
provi ded under Section 6(1-A) (which has been inserted by
way of amendment in the State of Karnataka) had already
expired, a fresh Notification under Section 4 (1) of the Act
was directed to be issued. Prior to the issuance of the
Notification, a detailed note was prepared by the Deputy
Secretary, Revenue Department which was forwarded to the
Secretary. On 1.2.90, the Secretary referred to his note
and proposed, W nmay give clearance in favour of the
Associ ati on. For approval. This was approved by the Chief
Secretary and placed before the Mnister for Revenue who in
turn approved the note on 12th February 1990. On 14th
February, 1990 the Secretary, Revenue Departnent wote to
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the Deputy Commissioner, Tunkur District: Sub: In the
matter of acquisition of 15 Acres of land in Survey No. 49
of Maralur Village, Tunkur Kasaba, for housing sites in
favour of Houseless Harijan-Grian GCGovernnent Enployees
Associ ati on.

Ref : 1. Your office letter No. LAW CR/ 130/ 88- 89,
dated 17.10.1989.

2. Your letter No. LAW CR/ 18/ 88- 89, dat ed
26.10.1989: 5.12.1989.

After considering in great detail, the proposa
contained in your letter. and requisition of Houseless
Covernment Servants Association, Tunkur and all other
aspects, the State CGovernnent has decided to commence afresh
the Iland acquisition proceedings. Therefore, | amdirected

to request you to take steps for issue of notification under
Section 4(1) of theLand Acquisition Act.

A second notification under Section 4(1) of the Act
was issued on 27.2.90 proposing to acquire the land for
public purpose for the benefit of the appellant for housing
its nenbers. Again the Government did not publish the
declaration wunder/ Section 6 of the Act wthin the tine
prescri bed. A letter was witten on 15.3.1991 by the
Secretary, Revenue Departnment addressed to the Deputy
Conmi ssi oner . The ‘unofficial translation of the letter
reads: Sub: Allotnent of 15 Acres of Land in Survey No. 49
in the Village Maralooru, Tunkur Disrtrict to Landless
Schedul ed Castes State CGovernnent Enpl oyees Union (Regd.)
Reg.

Inviting attention to your letter No.LQCR- 72-90-91
dated 20th Novenber, 1990 onthe above subject, it is
brought to your notice that while keeping in mnd the fact
that the nmatter of acquisition/of these lands has been
dropped on earlier two occasions after the initiation of the
| and acqui sition proceedings, on exam nation of t he
objections of the land owners, again the nmatter of
acquisition of land for being allotted to |andl ess Schedul ed
Castes State Government Enpl oyees Union has been mnutely
examned in consultation with the Law Departnment. According
to the opinion of the Law Departnent the acquisition of land
in favour of the inpugned Union is for a public cause. In
view of this it has been decided by the CGovernnent to
acquire 15 acres of land of Survey No. 49 in~ Mral ooru
Village, Tunkur District/(Kasha) in favour of the Landl ess
Schedul ed Caste State CGovernnent Enpl oyees Union, Tunkur.
Thererore, | am directed to convey the approval ~of the
Government to initiate action for issue of notification
under Colum 4(1) for acquisition of the above nentioned
land in favour of the above nentioned Union.

A third notification wunder Section 4(1) was
accordingly published on 22.7.1991. This was chal |l enged by
respondents 5 to 7 before the H gh Court (Wit Petition No.
21438 of 1991). It was contended that the appellant was not
duly registered under the Karnataka Societies Registration
Act, 1960 and, therefore, it was not |lawful to acquire the
| and for it. No interim order was passed and the
acquisition proceedings continued. The respondent owners
filed objections to the acquisition. Al the objections
including the objection relating to the non-registerability
of the appellant under the Karnataka Society Registration
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Act were rejected. According to the noting on the file
dated 23.11.1991 the | and owner can question the validity

of the registration of the Association on the housing
activities, before the appropriate authority and not before
this authority. Therefore, this objection is not tenable.

The rejection of the owner- respondents objection under
Section 5-A were affirnmed on 3.12.1991 in the report

pr epar ed by Deputy Secretary to Governnent, Revenue
Department which was approved both by the Mnister of
Revenue as well as the Law Mnister. Directions were

accordingly issued to proceed under Section 6(1) (a) of the
Act on 12.3.1992. The final Notification under Section 6 of
the Act was published on 15th May 1992 declaring that the
acquisition was for the public purpose of allotment of house
sites to the nmenbers of the appellant. On 7th Septenber
1992, the Land Acquisition Oficer made the Award under
Section 9 of the Act, issued a notice dated 15th Septenber
1992 and directed the appellant to deposit the balance
amount | representing the difference between the anobunts
al ready 'deposited by the appellant and the anpbunt of the
Award. The balance anount of Rs.7,36,231/- was deposited on
19th Novenber 1992. A further sum of Rs.65,926/- was also
deposited on 4th January 1993 by the appellant pursuant to
the directions of the Land Acquisition Oficer. The tota

amount deposited /by the appellant towards the cost of
acquisition is Rs.19,01,915/. The Award was approved by the
Di vi sional Conmm ssioner by his OM  dated 26th May 1993.
The approval records that an inquiry was hel d by the Deputy
Conmi ssi oner and Assi stant Conmi ssi oner regarding the
menbers of the Society and that the authorities were
satisfied that the appellant-Association consisted of SC ST
nmenbers. According to the orders of _the Divisiona

Conmi ssi oner, possession of the acquired |and was to be
handed over to the appellant in accordance with |aw, At
this stage, a letter was witten by the Department of
Revenue to the Land Acquisition Oficer directing himnot to
hand over possession of the land to the appellant  unti

further orders. According to the appellant-Society, the
Covernments volte-face was because S. Shafigq Ahned, the

local ML.A ( respondent No. 2). had objected to the
finalisation of the [and acquisition proceedings-in favour
of the appellant. It is alleged that the respondent No.2
had sent his objections not only to the Di vi'si ona

Comm ssioner but also to the Revenue Mnister. The M nister
i nstructed the Revenue Conmission to stop t he | and
acqui sition proceedings which in turn passed  on the
instruction to the Secretary to the Revenue Departnent of
the State Secretariat as a consequence whereof the letter
dated 5th July 1993 was witten. On 6th July 1993, the
respondents 5,6 and 7 withdrew Wit Petition No. 21438/91.
The appellant filed a wit petition challenging the legality
of the letter dated 5th July 1993. Although an ‘interim
order had been granted not to take further action pursuant
to the letter, in the office note dated 25.6.93, the
M nister of Revenue has recorded, In view of the opinion

offered by the Law Deptt., it is not permssible to acquire
| and on behal f of the Govt. Housel ess enpl oyees Associ ation
regi stered under Sec. 3 of the Karnataka Soci eties
Registration Act. Hence withdrawal notification u/s 48(1)
of the LA Act may be issued. And on 2nd August 1993, the

Government issued a Notification under Section 48(1) of the
Act withdrawi ng the acquisition. This was published in the
Oficial Gazette on 5th August 1993. The appel | ant anended
the wit application by seeking quashing of the Notification
dated 2nd August 1993. A second wit petition was also
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filed by the appellant for the sane reliefs. However both
wit petitions were dismssed. It is not necessary for us
to consider the order disnmissing the second petition

Suffice it to say that by virtue of an order passed by this
Court, the appellant was pernmitted to proceed with the first
wit petition filed by it on 9th July 1993. The wit
petition was dismssed by the Single Judge holding that
there was no approval to the acquisition under Section
3(f)(iv) of the Act and that the letter dated 7th Septenber
1986 relied upon by the appellant in this connection did not
amount to such approval. It was also held that nualafides
had not been established, as respondent No. 2 had filed

statenent of objections denying all such allegations and

that the appellant had not produced any nmaterial to

establish that the release fromthe acquisition was at the
i nstance of the second respondent in collusion with the |and
owners. The Single Judge al so held that the Governnent had

the absolute power to withdraw fromthe acquisition since

possessi on had not been handed over to the appellant. The
appel | ant's —appeal was given short shrift by the Division
Bench of the H gh Court. It was said that no reasons were

required to be given by the Government when it withdrew the
acqui sition proceedings in the absence of any pleadings with
respect to malafides. It was also said that the decision of
this Court in Special Land Acquisition Oificer, Bonbay V.
Codrej & Boyce 1988 (1) SCR 590 which had been relied upon
by the appellant did not apply as thi's Court had, according
to the H gh Court, held that reasons were required to be
gi ven by the CGovernnment for withdrawi ng fromthe acquisition
only in connection wth acquisition proceedings  initiated
under Part WMII of the Act and not in cases where the
proceedings had been initiated under Part II. Bef ore
concluding the narration of facts, we note-that according to
the appellant, during the pendency of ~these proceedings,
respondents 5, 6 and 7 sold the l'and to the respondents 8 to
34. The respondents 5,6 and 7 have denied this. W do not
propose to go into this dispute. The argunents have been
wi de ranging and the parties have submtted witten notes of
their argunments. But the basic grievance of the appell ant
is that the order w thdrawi ng the acquisition under Section
48(1) of the Act was passed w thout any notice or hearing
the appellant. According to the appellant, the right of the
beneficiary to be heard has been recogni zed by the deci sion
of this Court in Larsen & Toubro Ltd. v. State of Cujarat
and Ohers 1998 (4) SCC 387. According to the respondents,
the decision in Larsen & Toubro Ltd. is limted to the case
of a conpany for which land had been acquired after
formalities wunder Part VII of the Act had been conpl eted.
It was submitted that the principles of natural justice
should not be extended to withdrawal of an acquisition for
public purpose. This Court has consistently held that the

requirements of natural justice will be read into statutory
provisions unless excluded expressly or by necessary
i mplication. In the case of Union of India V. Col. J.N
Sinha 1970 (2) SCC 458, this Court said: . It is true@@
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that if a statutory provision can be read consistently with
the principles of natural justice, the courts should do so
because it nust be presuned that the Legislatures and the
statutory authorities intend to act in accordance with the
principles of natural justice. But if on the other hand a
statutory provision either specifically or by necessary
inmplication excludes the application of any or all the
principles of natural justice then the court cannot ignore
the mandate of the Legislature or the statutory authority
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and read into the concerned provision the principles of
natural justice.

The Constitution Bench in Oga Tellis W Bonbay
Muni ci pal Corporation 1985 (3) SCC 545 placed the onus to
prove the exclusion of the rules of natural justice by way
of exception and not as a general rule on the person who
asserted it. The ordinary rule which regulates al
procedure is that persons who are likely to be affected by
the proposed action rmust be afforded an opportunity of being
heard as to why that action should not be taken. The
hearing may be given individually or collectively, depending
upon the facts of each situation. A departure from this
fundanental rule of natural justice nay be presunmed to have
been intended by the Legislature only in circunmstances which
warrant it. Such circunstances nmust be shown to exist, when
so required, the- burden being upon those who affirm their
exi st ence.

Both “these views were affirmed by the Constitution
Bench in C.B. Gautam V. Union of India 1993 (1) SCC 78.
Admittedly, the ap pel l ant was given no opportunity of
bei ng heard before the decision was taken by the respondent -
Section authorities to withdraw the acquisition in exercise
of 48 (1) of the Act.  Section 48 (1) of the Act provides:
48. Conpl etion ' of  acquisition not” conpul sory, but
conpensation to be awarded when not conpl et ed. (1) Except
in the case provided for in Section 36, the Governnent shal
be at liberty to withdraw fromthe acquisition of any |[|and
of whi ch possessi on has not been-taken

The section does not in terns exclude the principles
of natural justice. However, the section has been construed
to exclude the owners right to be heard before the

acquisition is wthdrawn. Thi's is because the owners
grievances are redressable ‘under  Section 48 (2). No
irreparable prejudice is causedto the owner of the |Iand
and, if at all the owner has suffered any damage in
consequence of the acquisition proceedings or incurred costs
in relation thereto, he will be paid conpensation thereof

under Section 48 (2) of the Act. [See: Amar Nath Ashram
Trust Society V. Governor of U P 1988 1 SCC 591 at p. 596]

[ See: also Special Land Acquisition Collector v. ~Godrej
Boyce : 1988 1 SCR 590]. But as far as the beneficiary of
the acquisition is concerned there is no simlar statutory
provi si on. In contrast with the owners position the
beneficiary of the acquisition my by w thdrawal from the
acqui sition suffer subst anti al | oss w thout redress
particularly when it may have deposited conmpensati on noney
towards the cost of the acquisition and the steps for
acquisition wunder the Act have substantially been proceeded
with. An opportunity of being heard may allow the
beneficiary not only to counter the basis for wthdrawal,
but also, if the circunstances pernitted, to cure any defect
or shortcoming and fill any lacuna. No reason has been put
forward by the respondents to exclude the application of the
principle of natural justice to Section 48 (1) of the Act.
The decision in Larsen & Toubro which relied upon an earlier
decision in Amarnath Ashram Trust Soci ety and Another V.
CGovernor of U P. and Ohers (supra) to hold that a
beneficiary has a right to be heard before a notification
under Section 48 (1) is issued, does not appear to be
limted to acquisition for conmpanies under Part VII of the
Act as is contended by the respondents although the
acquisition in that case had been made for a conpany for the
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purpose of setting up a housing colony. Both cases have
also drawn a distinction between the rights of an owner and
the beneficiary of the acquisition to object to wthdrawal
fromthe acquisition for the reasons noted earlier.. It may
be noted that as in the case of the conpany, under Section 3
(f)(vi) the prior approval to the acquisition is required if
an acquisition is made for the purpose of providing | and for
carrying out, inter-alia, any housing schene sponsored by a
Soci ety registered under the Society Registration Act, 1860.
This approval nmust be made after adequate enquiry. Agai n
the i ssuance of the Notification under Section 4 is foll owed
by filing and hearing of objections under Section 5 -A by

the Collector. Wth the publication of declaration under
Section 6, the Collector is to take steps for holding an
inquiry wunder Section~ 9 after giving notice to all the
persons interested. After —conmpleting the inquiry under

Section 11, the Collector is required to pass an Award with
the approval of the State government giving (i) the true
area of /'the |and; (ii) the compensation which in his
opi ni on . shoul d be all owed for the | and; and

(iii) the apportionnent of the said conmpensation anong
all the persons known or believed to be interested in the
land, of whom or of whose clains, he has information
whet her or not they have respectively appeared before him

Al these steps had been taken in the Appellants case
As said in Larsen & Toubro: After having done all this,
the State Government cannot unilaterally and w thout notice
to the company withdraw fromacquisition.” Opportunity has
to be given to the conpany to show cause against the
proposed action of the State Government to wi thdraw from
acqui sition.

A distinction may perhaps be-drawn with beneficiaries
who do not bear the cost of acquisition as the appell ant has
done in this case. But in the circunstances of this / case,
the State GCovernment could not have withdrawmm from the
acqui sition wthout hearing the appellant. This finding is
sufficient to decide the appeal in favour of the appellant.
In any event the decision to withdraw the acquisition under
Section 48(1) is justiciable. This Court in Amarnaths case

sai d: . the decision of the Governnent to withdraw from
acquisition was based upon a msconception of the correct
| egal position. Such a decision has to be regarded as

arbitrary and not bona fide. Particularly in a case where
as a result of a decision taken by the CGovernnent the other
party is likely to be prejudicially affected, the Governnent
has to exercise its power bona fide and not arbitrarily.
Even though Section 48 of the Act confers upon the State
wi de discretion it does not permt it to act in an arbitrary
manner . Though the State cannot be conpelled to acquire
and conpulsorily for a conpany its decision to w thdraw
from acquisition can be challenged on the ground that power
has been exercised nmamla fide or in an arbitrary nmanner.
Therefore, we cannot accept the subm ssion of the |earned
counsel for the State that the discretion of the State
Government in this behalf is absolute and not justiciable at
all.

These observations were noted with approval in Larsen@@
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& Toubro.(supra) |In the notification under Section 48(1) @@
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i mpugned in this appeal no reason whatsoever has been given
for withdrawal of the acquisition. Al that said is: In

exercise of the powers conferred by Sub-section (1) of
Section 48 of the Land Acquisition Act, 1984, (Central act 1
of 1894) as anended by Karnataka Act No. 17 of 1961, the
CGovernment of Karnataka hereby wi thdraw fromthe acquisition
of the Land specified belowin the schedule in respect of
which a Notification No. RD:177:AQrl:91 dated 15th May 1992
i ssued wunder Section 6 of the Land Acquisition Act was
published in Karnataka Gazette dated 21st May 1992 and 3rd
Septenmber 1992 as required for public purpose, nanely for
formation and distribution to the Menbers of Houseless
Harijans Enpl oyees Association [R] Tunkur. In the affidavit

affirmed on behal f of respondents, 1,3 and 4 on 3rd Decenber @@
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1998 it is said that the decision to withdraw was taken on@@
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the basis of the opinion of the Law Departnent. The Law
Departnment had opined that the acquisition had been sought
to be nade for a public purpose in terns of Section 3 (f)
(vi) of ~the Act, which required the housing schene to be
sponsored by any society registered under the Societies
Regi stration Act. According to the Law Departnent, a
society could be registered only in respect of the objects
specified in clauses (a) to (g) of 'Section 3 of the
Karnat aka Society Registration Act. None of the objects
nmentioned in the Menorandum of Association of the appellant
fell within these clauses of Section 3 of the State act. In
the result, the acquisition of land on behalf of the
Society in question for the purpose of formng |ayouts and
distribution of sites to its menbers” (which  are not
contenplated under Section 3 of the KSR~ Act) is not
per m ssi bl e. Section 3(f) of the Act defines t he
expressions public purposes as -including, inter-alia:
(vi) the provision of land for carrying out any educational
housing, health or slum clearance schenme sponsored by
Government or by any authority established by Governnent for
carrying out any such schene, or, with the prior approval of
the appropriate Governnent, by a local authority, or a
society registered under the Societies Registration Act,
1860, or under any corresponding law for the time being .in
force in a State, or a co-operative society wthin the
nmeaning of any lawrelating to co-operative societies for
the time being in force in any State;

but does not include acquisition of |and for
Conpani es.

In order therefore that an acquisition may be for a
public purpose within the neaning of sub-section 3(f)(vi) as
far as the case before us is concerned, the acquisition (1)
should have been done wth the prior approval of the
appropriate Government; (2) must have provided for |and for
any housing scheme and (3) the housing schene should have
been sponsored by a Society registered under the Societies
Regi stration Act, 1860 or any other corresponding lawin the
St at e. O these three requirenents, according to the Law
Department, the third requirement was | acking. The opinion
of the Law Departnent and consequently the basis of the

i mpugned order are unacceptable for several reasons.
Admittedly the appellant is registered under the Karnataka
Soci eties Regi stration Act. What appears to be the

contention of the respondents is that the appellant could
not have been registered under the State Act. It is
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nobodys case that the registration of the appellant has in

fact been withdrawn or cancelled under the Karnataka Act.
Section 3 of the Karnataka Act specifies the Societies to
which the Karnataka Act applies. The Societies nust be
formed for any one or nore of the seven objects nentioned.
The last two objects nentioned in the Karnataka Act are in
fact included in the Menorandum of Association of the
appellant as being two of the ains and objects of the

appel | ant . The opinion of the Law Departnent that none of
the objects of the Appellant were wthin the objects
specified in Section 3 was factually incorrect. It has not

been shown that if some of the objects with which a Society
is established are invalid and others are valid, the
registration of the Society is ipso facto vitiated. On the

contrary, it appears fromthe records that on petitions
bei ng filed for cancel l'ati on of t he appel I ant s
registration, by letter dated 23rd March 1991, the District
Regi st rar did not cancel the registration but said,

Therefore, it is hereby endorsed that the objects which are
in accordance with Section 3 of the said Act are valid and
remai ned —(sic) not valid. Thus, it cannot be asserted with
any certainty that the appellant could not have been and
cannot continue to be registered under the Karnataka Act.
It is to be noted that under Section 8 (2) of the Karnataka
Act, a society may be registered only after the Registrar is
satisfied that all the requirenents of the Act and the rules
nmade t hereunder have been conplied with.. One cannot assune,
that the appellants case did not cone within Section 3 (f)
(vi) of the Act. It is therefore unnecessary to determ ne
whet her there is a conflict between Section 3 (f)(vi) of the
Act and Section 3 of the Karnataka Act nor do we propose to
decide which of the two would prevail under Article 254 of
the Constitution. |Indeed the |earned Single Judge found no
inmpediment in an acquisition for the appellant | despite
Section 3 of the Karnataka Act when he said: all | the
menbers of the Society belong to the weaker section of the
society and they do not have residential sites to/ have a
roof over their head. When such being the case it is
appropriate for the State Governnent to take steps to
acquire lands having got deposited substantial  anount
towards the cost of acquisition with a view to acquire
certain extent of land to provide residential sites to the
nmenbers of the society. Therefore, in the event if the
petitioner society conme forward with a scheme and subnit the
same to the State Governnent, the State Governnent nay take
necessary steps to initiate acquisition proceedings after
sancti oni ng t he prior appr oval provi ded i f t he
petitioner-society does not wthdraw the ambunt so deposited
by it for the purpose of acquisition of the |and.

In fact neither the Single Judge nor the" Division
Bench of the Hi gh Court appear to have accepted this reason
as ground for withdrawing the acquisition. Furt her.nore,
this very objection had been considered at every |evel —and
rejected on 14th Novenber 1991 after which the Notification
under Section 6 was issued and published declaring that the
l and was required for a public purpose. Once this was done,
under sub-Section (3) of Section 6, the said declaration was
conclusive evidence that the land is needed for a public
pur pose. .. The stage for guestioning the public
purpose aspect of the acquisition is over and cannot be
reopened by the State nor can the respondents/owners raise
this issue wthout challenging the Notification under
Section 6. They had challenged it under Art. 226 but then
withdrew their wit petition. In this context it may be
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noted that the appellants allegation that the sudden

volte-face of the State Governnent was by reason of the
pressure brought by respondent No. 2 appears to have sone
subst ance. Al t hough the respondent No. 2, both before the
H gh Court and before us, denied his involvenent in the
matter, the records reveal that at least by letter dated
30t h Decenber 1991, the respondent No. 2 had witten to the
Revenue Departnent espousing the cause of respondent owners
seeking w thdrawal of the acquisition. The basis on which
the learned Single Judge disnissed the appellants wit

petition was that there was no approval of the appropriate
CGovernment to the acquisition, nanmely, the absence of the
third factor noted above.. This was not the ground on which
wi thdrawal fromthe acquisition had been nade and it was not
open to the State Governnent to justify its decision on any
other ground. As held by this Court in Mbhinder Singh GII
and Another v. The Chief Election Conm ssioner, New Del hi

and Ohers 1978 (1) SCC 405 at p. 417: ..when a
statutory functionary nmakes ~an order based on certain
grounds; " its wvalidity nust be judged by the reasons so

nenti oned and cannot be suppl emrented by fresh reasons in the
shape of affidavit or otherwise. QOherw se, an order bad in
the beginning may, by the tine it cones to Court on account
of a challenge, get validated by additional grounds |ater
br ought out.

Besi des, what had been stated in-the affidavit of the
State- respondents is the petitioner society has not
submitted any housing scheme and as such there could not
have been prior approval fromthe Governnent. In other
words, the fact of prior approval has not been denied. Wat
is said is because no housi ng schene had been submitted by
the appellant there could not have been prior approval.
No finding was however given by the Single Judge on  this.
Al that was said was: The | earned GCovt. Advocat e
submitted that in the instant case there is no schene
submitted by the society and there is no such approval of
the State Governnent. |If that is so, the entire acquisition
proceedings initiated treating it as a public purpose itself
is vitiated.

The Division Bench did not at all address itself to

this aspect of the matter. |In the absence of any finding on
the existence of the schenme, the subm ssion of the State
Governnent regarding prior approval shoul d ~have been
rej ected. In fact it appears fromthe records a  housing

schene had been submitted by the appellant. Apart fromthe
lay out plan, the nunber, the sizes and positions of. the
plots, the wuser, the nunber of allottees, the basis of
allotnment, the finances for the purposes, the particul ars of
the nmenbership had all been submitted by the appel lant. The
organi sational set up to adm nister the scheme was indicated
in its Menmorandum of Association, which also ensures  that
the land would be utilised for the purposes for which it was
bei ng acqui r ed. The clearance of the Town Pl anni ng
Authority had been obtained. The particulars were verified
and found satisfactory in all respects by the authorities.
Not hing nore could be asked for fromthe propounder of a
housi ng schene. The respondents then submitted that the
letter dated 15th March, 1991 did not ampunt to a prior
approval because (i ) it did not indicate that the schene
was approved (ii) it was not in accordance with Art. 166 of
the Constitution and (iii ) the Government could not rely on
material collected by it before the first notification under
Section 4(1) of the Act was issued. No formof the prior
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approval required under Section 3(f)(vi) of the Act has been
specified in the Act itself. Wat the section in terns
requires is the prior approval to the acquisition for the
pur pose specified. This was expressly given. That the
letter dated 15.3.91 was issued by the Government is not in
di sput e. The lack of compliance with Article 166 did not
render it a nullity. As held by the Constitution Bench of

this Court in 1964 (6) SCR 368: it is, therefore,
settled law that provisions of Art.166 of the Constitution
are only directory and not mandatory in character and, if

they are not conplied with, it can be established as a
guestion of fact that the inpugned order was issued in fact
by the State Governnent or the Governor... [See also
Dattatreya v. The State of Bonbay (1952 SCR 612) Mijor E. G
Barsay v. State of Bonbay: AR (1961) SC 1762]

No doubt, in-Gulabra v. State of Gujarat 1996 (2) SCC
26, it was held that a decision of Revenue M nister was not
an order of the Government because of non conpliance wth
Article '166. But in that case there was a conflict between
the Revenue Departnent and the Urban Devel opnent & Urban
Housi ng Depart nment whet her proceedi ngs under S. 4(1) of the
Act were to be dropped or not. The Revenue M nister was of
the viewthat it shoul d be dropped. The U ban Devel opnent
Departnment disputed this. The Rules of Business franed by
the State under Art.  166(3) specifically provided that in
such a controversy , the matter was to be subnitted to the
Chief Mnister for placing before the Cabinet.  This was not
done nor was the order of the Revenue M nister comunicated
to the appropriate authority. The Revenue M nisters
decision which was noted on the file was sought to be
enforced by the owners. This was negatived by the Court.
The decision is factually distinguishable and cannot be
construed as upsetting the settled law as noted in
Chitral ekhas case. The approval in this case was a
cul mnation of a lengthy exercise which started in 1983 with
two prior abortive attenpts to conplete the acquisition
This is evident from the |language of the letter / dated
15.3.1991 itself. The genuineness of the need of the
appel l ant has not been doubted even-by the H gh Court,
unl i ke the case of HMI House Buil di ng Cooperative Society v.
Syed Khader & O's. (1995)2 SCC 677 where it was found that
the Governnment had acted at the instance of a middl eman and
the acquisition was sought for the ultimte comercia
utilization of the land. But, the respondents contend, the
materials on which the appellant sought to rely to show t hat
the prior approval in 1991 was granted after being satisfied
about the housing schenme, were subnmitted prior to the
earlier notifications under Section 4(1). According to the
respondents, with the dropping of the earlier notifications,
the entire proceedings on the basis of which they were
i ssued becane non est. They have cited State of Cujarat V.
Pat el Chaturbhai Narsibhai 1975 1 SCC 583 in support of this
submi ssi on. The owner- respondents further subm ssion was
that the acquisition was commenced under Part VIl and that
the material gathered nmamy have been relevant for an
acqui sition under Part VII but could not be relied upon for
proceedi ngs under Part Il. These are not pleas which were

taken by the respondents at any stage. Both issues raise@®
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m xed questions of law and fact. As far as questions of @@
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fact are involved we cannot entertain them and as principles
of law both subnissions are untenable. Pat el Chaturbha
Nasi rbhai (supra) cited by the respondents dealt wth
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acquisition for a conpany in accordance with Part VIl of the
Act and the Land Acquisition (Conpanies) Rules, 1963. Part
VI|I of the Act contains sections relevant to the acquisition
of land for Conpanies, nanely, Section 38-A to Section 44-B
Section 39 provides that the procedure comrencing with the
decl aration wunder Section 6 and terminating with the
di stribution of conpensation and possession of the |and
would not put into force to acquire land for any conpany
under Part-VIl without: (i) the previous consent of the
appropriate Government, and

(ii) execution of an agreement between the conpany and
the appropriate Governnent under Section 41.

It is only after both the requirements are satisfied
that further steps in the acquisition of land for the
conpany can be taken. In Patel Chaturbhai Narsibhai and
O hers(supra) the first notification under Section 4 of the
Act was issued on 4th March 1961. After an inquiry was
hel d, the State Governnent gave its consent. On 22nd August
1961 an -agreenent was entered into between the State
Government and the Company. On 9th July 1965, the Land
Acqui sition (Qujarat - Unification and Arendrment) Act, 1965
cane into force anending Section 39 of the Act. The
Notification dated 4th March 1961 was cancelled on 28th
Sept enber  1965. The next day a fresh  notification under
Section 4 was issued. The dispute before this Court was
whether the conditions for the issuance of the second
Notification had been satisfied. Admittedly, a second
agreenment was entered.into between the Conmpany and the State
Government after the second Notification under Section 4 (1)
on 13th January 1969 i.e. subsequent to the second
Noti fication. The State CGovernnent sought to rely upon the
earlier agreement dated 22nd August”  1961. Thi's was
negati ved. It was said: ‘The enquiry pursuant to the
notifications in the year 1961 and previous to the fresh
notifications in 1965 is of no effect in law /for two
principal reasons. First, the 1961 notification was
cancel l ed, and, therefore, all steps taken thereunder becane
i neffective. Second, the enquiry under Rule 4 in 1961 was
hel d wi t hout giving opportunity to the | and owner
respondent, and, therefore, the enquiry isinvalid in |aw

To begin with as far as the case before us- is
concerned there is no basis for the subnmission that the
acquisition was originally comrenced under Part VI1. The
first Notification is not on record. The State has given no
reason for destruction of the file when the (matter. was
pendi ng for consideration before this Court. However, after
the publication of the first notification under Section 4(1)
on 6th August 1987 the respondents-owners had objected. The
objections included a submi ssion that the Society is hot a
regi stered Society. The second objection was that the
acquisition was not for a public purpose. 1In dealing wth
these objections by letter dated 12th /19th Novenber 1987
witten by the Assistant Comm ssioner, Tunkur to the Revenue
Conmi ssi oner it was affirnmed that the appellant was
regi stered and the purpose of acquisition is housing. As
such the proposed acquisition falls under Section 3(e)(vi)
read with Section 3 (e) (vii). Presumably the Assistant
Conmi ssioner neant Section 3 (f) (vi) and 3(f) (vii). The
respondents then relied upon a letter dated 27th March 1987
sent by the Under Secretary, Revenue Departnment to the
Speci al Deputy Comm ssioner, Tunkur District, Tumkur which
reads as follows: VWhile returning the records, | am
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directed to convey the approval of Government to initiate
acquisition proceedings under Karnataka Land Acquisition
(Conmpany) Rules to acquire an extent of 15-00 acres of |and
in S.No.49 of Maralur village, Tunkur taluk in favour of
State CGovernnent Enpl oyees Associ ation, Tunkur.

What ever may be said in the internal correspondence,
there is no evidence that the matter was proceeded with
under Part VIl at all. After the first notification under
Section 4(1) was issued by letter dated 16th April 1988 sent
by the Under Secretary to the Deputy Conmm ssioner, Tunkur,
it was stated: While enclosing the records received from
the Assistant Commi ssioner, Tunkur under his letter cited
above, I am directed to request you to send t he
reconmmrendation of the District Level Conmittee constituted
in GO No. RD 193 AQN 185, dated 20.1.1986, keeping in view
the gquidelines issued in Crcular of even nunber dated
23.4.1986, including the existent of land to be acquired to
provi de house sitesto its nenbers.

It —was pursuant to this directive that enquiries were
held and the District and State Level conmmittees enquired
into and verified the appellants case before recomendi ng

it. The material was relevant not only to the question of
public purpose under Section 4 but could also formthe basis
of an approval under Section 3 (f)(vi).” It is not disputed

that the nmaterial was considered when the second and the
third notifications under Section 4(1) were issued and both
these Notifications clearly state that the acquisition was

being made for a public purpose and not under Part VII of
the Act. Therefore, even if the acquisition was originally
comenced under Part-VIIl it was continued under Part 1. A

converse situation occurred in Amarnath Ashram Trust Society
(supra), where although the notification under Section 4 (1)
was issued for a public purpose, the declaration 'under
Secti on 6 showed that it was-~ under Part VI|. The
declaration clearly referred to the inquiry nade under Rule
4 of the Land Acquisition (Conpanies) Rules, 1963 and the
agreenment entered into between the appellant-Society and the
State. Moreover, it was not pleaded by the State before the
H gh Court that the acquisition was for_a public purpose and
not under Chapter VIl of the Act. Therefore, it was -held
that it was not open to the counsel for the state to raise a
contention which was contrary to the case pl eaded before the
H gh Court. In this case the earlier notifications were not
cancelled nor is there any question of any agreenent under
Section 41 being superseded by another. No further steps
could be taken on the earlier notifications only because of
adm nistrative delay which crossed the period of limtation
provi ded under Section 6(1)(A). Wile the proceedi ngs under
Section 4 (1) may cone to an end as a matter of law, it does
not nean that the material on the basis of which the earlier
Notification was issued ceased to exist as a matter of fact.
Section 4 (1) read wth Section 3 (f) (vi) of the Act
indicates that there are two separate functions to  be
performed by the State Government. Under Section 4 (1) it
nmust prima facie come to the conclusion that the |and
proposed to be acquired is required for a public purpose and
under Section 3 (f)(vi), such tentative conclusion nust be
coupled with specific approval to acquire the land for the
pur poses specified for the benefit of the registered society
or co- operative society, as the case may be. The Act does
not specify the nmaterial on which either the tentative
conclusion to Section 4 (1) or approval under Section
3(f)(vi) are to be based. In Ms Fonento Resorts and Hotels
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Ltd. V. Qustavo Ranato DA Cruz Pinto and Qthers 1985 (2)
SCC 152 it was held that the view of the Governnment that
land is needed either for public purpose or for a conpany
may be based either on independent enquiry or from reports
and information received by the government or even from an
application by the conpany concerned. The sane sources may
provide information for granting prior approval under
Section 3(f) (vi). There is no prohibition on the State
Government acting on the basis of naterial already on record
provided the material is sufficient, relevant and genuine.

The material in this case although collected prior to the
i ssuance of the second Notification was all these and
according to the letter of approval, the nmatter was

mnutely exanined by the State Governnment in consultation
with the Law Departnent before granting the approval for the
third and final notification in 1991. The final subnission
of the owner respondents was that the present acquisition
was in fact being made under Part VII and that none of the
provisions in Part-VlIl had been foll owed. The third
Notification ex facie states that it was issued for public
purposes —under Part Il of the Act. The finding of the
learned Single Judge also was: it is clear that the
acqui sition proceedings are initiated under Part Il of the
Act and not under Part VIl of the Act.  Furthernore, the
only stunbling-block raised by the respondent-owners al
along was the issue of the applicability of Section 3
(f)(vi) only because the acquisitionwas under Part II. It
was conmmenced and ‘continued as such. The  respondents
argunent that the procedure followed was a hybrid procedure
of Part Il and Part VIIl, therefore, is erroneous. From al
this, the ultinate position which energes Jis ‘that the
acqui sition in favour of the appellant was  properly
initiated by publication of the Notification under Section 4
(1) and by the declaration issued under Section 6. The
withdrawal of the acquisition under Section 48 (1) was
vitiated not only because the appellant was not heard but
al so because the reason for w thdrawal was wong. /The Hi gh
Court erred in dismssing the appellants wit petition.
The decision of the H gh Court is accordingly -set ‘aside.
The i mpugned Notification under Section 48(1) is quashed and
the appeal is allowed with costs.




