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HEADNOTE

This wit petition on also the appeal raised
the comon question as to the -constitutiona
validity of s. 13(2) of the Hyderabad Atiyat
Enquiries Act, 1952. The petitioners who were al so
t he appel l ants cl ai med succession to the
properties, including Atiyat jagirs of their
brot her, a Nawab of Hydrabad, who died in 1944. By
a Firman of the Nizam his estate was taken over by
the Governnent into its supervision till his
successors could be declared. |n 1948, after the
Police action had taken place, the N zamon the
advice of the Mlitary Governor issued a Firman
appointing a tribunal to enquire into the question
of succession. The Tribunal reported namng the
successors, but the petitioners were not anobngst
them Thereafter the N zam delegated all his
authority to the Mlitary Governor and in due
course the Chief Mnister took the place of the
Mlitary Governor and in 1950 the Constitution
cane into force. The Chief Mnister confirned the
report of the Tribunal on April 3, 1950. Two of
the wi dows of the Nawab chall enged the validity of
the Chief Mnister’'s order by a wit petition in
the High Court but to no effect. In the nmeantine
the i mpugned Act had come into force on March 14
1952 and s. 13(2) provided as follows, -

(2) The orders passed in cases relating
to Atiyat Grants including Jagirs on or after
the 19th Septenber, 1948 and before the
conmencenment of this Act by the Mlitary
Covernor, the Chief Cvil Admnistrator or
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the Chief Mnister of Hyderabad or by the
Revenue M nister by virtue of powers given or
purporting to be given to him by the Chief
M nister shall be deemed to be the fina
orders wvalidly passed by a conpet ent
authority under the lawin force at the tine
when the order was passed and shall not be
guestioned in any court of |aw "
The petitioners noved this court under Art.
32 of the Constitution and also preferred an
appeal by special |eave

227
agai nst the order of the H gh Court. Reliance was
pl aced on the decision of this Court in

Ammeer unni ssa Begum v. NMahboob Begum [1953] S. C
R 404, and it was urged on their behalf that the
i mpugned provision denied the petitioners the
right to convass questions relating to succession
inacivil court and thus infringed Art. 14 of the
Consti tution.

N

Hel d, that the contention nust be negatived.

The object of the Legislature in enacting the
i mpugned provision ‘clearly was to validate orders
passed between the comencenent of the  Police
action and the date when the Act cane-into force
and forbid their reopening either before the
Atiyat courts or the Civil courts. ~During that
period historical events took place in the State
of Hyderabad and if the Legislature treated the
orders passed during that period as constituting a
class by thenselves; no objection could be taken
under Art. 14 of the Constitution on the ground of
di scrimnation, and the decision relied on could
not apply.

Further, s. 13(2) did not validate merely the
orders passed in the present case, but validated
all orders passed during that specified period and
applied only to Atiyat Jagir property to which the
personal law of the parties could have no
applicati on.

There could be no doubt that in Hyderabad a
Jagir was not heritable on the death of the
jagirdar and in theory its devolution was al ways a
case of resunption and re-grant by the CGovernnent
and consequently, no person claimnng succession to
a jagir had the right to sue in a civil court and
whoever got the estate as a result of the decision
of the Chief Mnister got it by way of re-grant
nade by the state.

Amrerrunni ssa Begum v. Mahboob, Begum (1953)
S. C. R 404. distinguished and hel d i napplicabl e.

Regard being had to the special character of
the property in question it could not al so be said
that the i mpugned provision contravened Art.
19(1)(f) of the Constitution

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appea
No. 279 of 1960.

Appeal by special |eave fromthe judgnent and
order dated the June 30, 1952, of the forner
Hyderabad H gh Court in Wit Application No. 13 of
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1950.
W TH
PETI TION NO. 197 of 1956.
228

Petition under Art. 32 of the Constitution of
India for enforcement of fundamental rights.

M C. Setalvad, Attorney-Ceneral of India, J.
B. Dadachanji, S. N. Andl ey, Raneshwar Nath and P
L. Vohra for the appellants and petitioners.

A. V. Viswanatha Sastri, T. V. R Tatachari
and T. M Sen, for respondents Nos. 1 to 4.

Daniel A Latifi and Sardar Babadur, for
respondents Nos. 8 to 13 (in the appeal) and 6 to
11 (in the petition).

1961. Decenber. 20-The Judgnent of the Court
was delivered by

GAJENDRAGADKAR, J.-Wit Petition No. 197 of
1956 and Civil Appeal by Special Leave No. 279 of
1960 arise between the sanme parties and they raise
a short question about the validity of section 13,
sub-section 2 of the Hyderabad Atiyat Enquiries
Act, 1952 (No. X of 1952) (hereinafter called the
Act). The decision of this question lies within a
narrow conpass but the facts leading up to the
Cvil Appeal and the Wit Petition are sonewhat
conplicated and they nust be stated at the outset
in order that the background of the dispute may be
properly appreciated.

Si kander Jehan Begum and Khurshid Jehan
Tel eyawar Begum are the petitioners in the Wit
Petition and the appellants in the G vil Appea
they are the legitinate sisters of Nawab Kamal Yar
Jung who died on January 26, 1944, According to
the petition, the said Nawab | eft behind himthree
legitimate wives and two | egitinate sisters but no
legitimate children. He had, however, a numnber of

Khawases (concubines) and three illegitinmte sons
and an illegitimte daughter. These are
respondents Nos. 6-9 in the Wit Petition. The
said illegitimte children were the issues of

respondent Nos. 10 & 11 who were the concubi nes of
the Nawab. Respondent Nos. 6-11, however, claimnmed

229

to be the legitimate heirs of the said Nawab
because according to them respondent Nos. 10 & 11
were the legitinate wives of the Nawab. A dispute
as to succession to the estate of the said Nawab
has given rise to the present controversy.

The said Nawab belonged to a leading famly
of Nobles in the Hyderabad State and was possessed
of large Jagir and non-Jagir properties. Soon
after his death, the N zam appointed a Conm ssi on
of Enquiry to hold a regular enquiry into the
Virasat of the late Nawab Kamal Yar Jung on
February 8, 1944. By the Firman issued by the
Ni zamin that behalf a direction was given that
the Government should take the estate of the late
Nawab under its supervision so that after the
decl aration of the successor, arrangenents may be
made about its delivery to the proper person. It
appears that the Governnent accordingly took
possession of the properties of the Nawab and
continued in possession thereafter.

On  Sept enber 17, 1948, Pol i ce action
commenced and it ended on the 26th Septenber on
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which date the Mlitary Governor took charge of
the adm nistration of the Hyderabad State. On
Novenber 9, 1948, the Commi ssion of Enquiry which
had been appointed by the N zamnade its report.
The report showed t hat accordi ng to t he
Conmi ssion, Husain Khan, Tahawar Husain Khan

Sadi q Husain, Khatija Begum were the legitinmate
and | awful sons and daughter of the |ate Nawab,
with the result that except for Riyasatunnisa
Begum Lal Bee and Azizunni sa Begum who were the
wives of the late Nawab, none else could be held
entitled to succeed to his estate. It appears that
the report thus submtted by the Enquiry
Comm ssion did not receive the sanction or
approval of the N zam

Subsequently, on Novenber 22, 1948, the N zam
i ssued a Firman whereby a new special Tribuna
230
was constituted according to the opinion of the
Mlitary ‘Governor and it was asked to hear the
Virasat enquiry of the [late Nawab.  The Tribuna
was given authority to record fresh evidence, if
necessary. This Tribunal nmade its report on Apri
3, 1949. The mpjority of this Tribunal took the
view that the three widows of the | ate Nawab were
his legitimate w ves and ought to get together
As.-/12/- share. They also expressed the opinion
that Sheerin Bua and Parichehra Bua were the Mitha
wi ves and their sons Syed Mhd., Hussain Khan Syed
Tahawar Hussain Khan and Syed Sadi g Hussain Khan
were the legitinate sons of the |late Nawab and so
they should all together get As.-/12/- share. The
remai ning As.-/2/- share should go to Khedja Begum
who, in the opinion of the nmpjority, was the
| egitimate daughter of the | ate Nawab.

It appears that after the Mlitary Governor
was put in charge of the admnistration of the
State of Hyderabad, the N zamissued a Firman on
Septenber 19, 1948, delegating to the Mlitary
CGovernor all the authority for the admnistration
of the State. Subsequently, by another Firman he
made it clear that the authority del egated to the
Mlitary Governor included and shall always be
deened to have i ncluded authority to nake
Regul ations. This latter Firman was issued on
August 7, 1949. In due course, the Chief Mnister
took the place of the Mlitary Governor and the
Ni zam i ssued a Firman on Decenber 1, 1949, whereby
all the powers of administration del egated by him
tothe Mlitary Governor were as fromthe date of
the notification termnated and the said powers
were delegated to the Chief Mnister. That is how
the Chief Mnister was vested with all the powers
of adm nistration which the Ni zam possessed.

Wen the Mlitary Governor was in charge of
the administration of Hyder abad St at e, he
exerci sed his del egated powers of |egislation and
231
promul gat ed several Regul ations. One of these was
the Hyderabad ( Abolition of Jagirs ) Regul ation
1358 F. This Regulation cane into force on August
15, 1949. Broadly stated, the effect of this
Regul ation was that all Jagir | ands wer e
i ncorporated into State [|ands as from the
appoi nted day and their admnistration stood
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transferred to the Jagir Adm nistrator who was to
be appointed by the Governnent. The Regulation
made necessary provisions for maki ng cash payments
out of the net income of the Jagirs to the
Jagi rdar or Hi ssedars or maintenance hol ders. This
arrangenent was intended to serve as an interim
arrangenent pending the final disposal of the
guesti on about the commutation to be paid for the
Jagirs. This Regulation was followed a few nonths
later by the Hyderabad Jagirs (Conmut ati on)
Regul ation, 1359 F which cane into force on
January 25, 1950. By this Regulation, provision
was nmade for the payment of conpensation by way of
the commuted value of the Jagir which had to be
det er m ned by t he Jagir Admi ni strat or in
accordance with the relevant  provisions of the
Regul ati on.

On January 26, 1950, the Constitution cane
into force and on April 3, 1950, the report
submitted by the second Conm ssion was confirmed
by the Chief Mnister. “As a result of this
confirmation, the shares of three sons and
daughter as well as the three widows of the late
Nawab were decl ared. Each son was recognised to be
entitled to As. -/4/- share, the daughter to As. -
/2/- share and the three widows between themto

As. -12/- share. It was also declared  that
Sheereen Bua, Parichehra Bua as the Manmtua wves
of the | ate Nawab were entitled to GQuzara
(mai nt enance) only. Iln substance, it is the order
thus passed by the Chief Mnister which has given
rise to the present litigation between the
parties.

The widows of the Ilate Nawab-Ahmedunnisa
Begum and Azi zunni sa Begum chal | enged t he
232
validity of the Governnment decision recorded in
the confirmatory order passed by the Chief
Mnister by a Wit Petition before the H gh Court
of Judi cature at Hyderabad on June 20, 1950. It
was urged by them that the inpugned decision of
the Government was ultra vires and null and void
and they claimed a wit of Certiorari quashing the
said decision. As a consequential relief, they
cl ai med appropriate orders against the parties who
were held entitled to shares in the property of
the late Nawab. The Wit Petition was first heard
by a Division Bench of the Hyderabad H gh Court.
The Bench found that the petition raised several
guestions of constitutional inportance and so on
August 24, 1950, it referred the petition for
di sposal before a Full Bench. Accordingly, a Ful
Bench consisting of three Learned Judges of the
H gh Court heard it on March 20, 1951. They hel d
that the questions raised were of such a vita
i nportance that it would be appropriate that a

| arger Full Bench should deal with them That is
how the questions fornulated were referred to a
| arger Full Bench of five |learned Judges of the

Hi gh Court. After these questions were answered by
the larger Full Bench, the matter was remitted to
a Full Bench of three learned Judges and in
accordance with the answers given, the Wit
Petition was finally dismssed on June 30, 1952.
Meanwhil e, on March 14, 1952, the Act had cone
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into force.

The two wi dows of the |ate Nawab then applied
for and obtained a certificate fromthe H gh Court
to prefer an appeal to this Court. On Decenber 27,
1955, however, the said wdows purported to
conprom se their dispute with the opponents and
expressed a desire not to prosecute the appa
before the Supreme Court any further. When the
petitioners Sikander Jehan Begum and Khurshid
Jehan Begum cane to know about these devel opnents,
they imredi ately sent an application to this Court
prayi ng that their names shoul d be
233
transposed as appellants in the appeal pending
before this Court, at the instance of the said two
wi dows; in this application, they undertook to
deposit the necessary security. for costs as well
as the ~printing charges. This application was,
however, returned to the petitioners on the ground
that it 'did not “lie to this Court as the record
had not been formally transm tted to it.
Ther eupon, the petitioners nmade a simlar
application before the H gh Court and the w dows
applied for permssion to wthdraw their appeal
Both the applications came on for hearing before
the H gh Court on August 16, 1955. The H gh Court
rejected the petitioners’ application- for
transposition and ‘allowed the w dows’ application
granting them |eave to w thdraw their appeal. On
August 8, 1955, the petitioners had nade an
i ndependent application to the H gh Court for
| eave to appeal to the Supreme Court against its
judgnent in the Wit Petition. This  application
was di smssed by the H gh Court on March20, 1956.
Petitioners then applied for _special |eave and
special leave was granted to them That is how
Cvil Appeal No. 279 of 1960 has cone to this
Court by special |eave. Long before this appea
cane here, the petitioners had filed a wit
petition No. 197 of 1956. That in brief isthe
background of the dispute between the parties

before us. It is comon ground that our decision
inthe Wit Petition wll govern the decision in
the Gvil Appeal. Indeed, as we have already

i ndicated both the proceedings raise the sane
poi nt of |aw.

Bef ore dealing with the said question,
however, it is necessary to examne briefly the
broad features of the Act. The Act was passed to
amend and consolidate the law regarding Atiyat
grants in respect of Atiyat enquiries, enquiries
as to clainms to succession to, or any right, title
or interest in Atiyat grants and natters ancillary
thereto. As s. 15 of the Act shows, it repeal ed
all previous circulars
234
relating to this matter except as provided by cls.
(a) and (b) of the said section. Sections 3 to 7
contain general provisions as to Atiyat grants.
Under section 3, al | Atiyat grants hel d
i medi ately before the commencenent of the Act
shall continue to be held by the hol ders thereof
and by their successors, subject to the conditions
therein specified. Section 4 deals wth the
inquiries as to Atiyat grants in Jagirs. Section 5
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prescribes the consequences of the breach of
conditions of Munt akhab or Vasiga. By s. 6
alienations of the Atiyat grants are prohibited
and exemption from attachment by a Court is

granted in respect from them This latter
provision is, however, subject to the proviso that
half the incone of the Atiyat grant shall be
attachable in execution of a decree through the
Revenue Departnent. Section 7 provi des that
succession to Atiyat grants shall in future be
regul ated by the personal |aw applicable to the

| ast holder. Sections 8 to 11 deal wth the
constitution of Atiyat Courts their jurisdiction
and procedure. Section 8 provides for hierarchy of
four categories of Courts on whom powers could be
conferred by Governnment by means of a notification
i ssued under s. 9. Section 10 provides that the
jurisdiction and® procedure of 'the Atiyat Courts
shall be 'regulatedin the nanner specified in the
schedule ‘and it adds that the time wthin which
and the wmanner in which appeals nay be filed
agai nst the decisions of the said Courts shall be
such as may be prescribed: Section 11 deals with
appeals. As a result of the provisions of s. 11
the decision of the Board of Revenue 'shall be
final. Then we have a group of five sections
dealing with mscellaneous nmatters.  Section 14
confers on the Government the power to make rules,
s. 15 is the repealing section, and s. 16 provides
that the Act will cease to beapplicable to any
Inam to which at any tine the Hyder abad
Enfranchi sed I nans Act, 1952 is nade applicable.
That leave ss. 12 and 13 which requires carefu
consi derati on.
235

Section 12 provides that. the final decision
of a Civil Court on questions  of succession
| egitimacy divorce or other questions of persona
| aw shall be given effect to by the Atiyat Court
on the said decision being brought to its notice
by the party concerned or otherw se irrespective
of whether the decision of the Atiyat Court was
given before or after the decision of the Cvi
Court. It is thus clear that though the Act has
established a hierarchy of Atiyat Courts for
dealing with the question about the succession to
Atiyat estates, s. 12 provided that the fina
decision of the Cvil Court on matters therein
specified binds the parties and has to be given
effect to by the Atiyat Courts. Under this
section, the final decision of the GCvil Court
will have to be given effect to even if it was
pronounced after an Atiyat Court had decided the
matter. That means the wearlier decision of the
Atiyat Court, if it 1is inconsistent wth the
subsequent decision of the Cvil Court, will have
to yield to the latter and the question of
successi on shall be governed in the light of G vi
Court’s deci sion.

That takes us to s. 13. This section reads as
follows : -

"13. (1) Except as provided in this Act,
the decision of an Atiyat Court shall be
final and shall not be questioned in any
Court of Law.
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(2) The orders passed in cases relating
to Atiyat Gants including Jagirs on after
the 18th Septenber, 1948 and before the
conmencenment of this Act by the Mlitary
Covernor, the Chief Cvil Admnistrator or
the Chief Mnister of Hyderabad or by the
Revenue M nister by virtue of powers given or
purporting to be given to him by the Chief
M nister shall be deened to be the fina
orders wvalidly passed by a conpet ent
authority under the lawin force at the tine
when the order
236

was passed and shal |l not be questioned in any

court of law "
It will be noticed that the result of s. 13 (2) is
to validate the orders of the authorities therein
speci fied whi ch have been passed between Septenber
18, 1948, and March 14, 1952 The first date
refers to the comrencenent ~of the Police action
and the |atter to the conmencenent of the
operation of the Act. The obj ect of t he
Legislature clearly is to validate orders passed
between the said two dates so that the questions
determ ned by the/'relevant orders should not be
reopened for enquiry either before the ‘Atiyat
Courts or before the Civil Courts. It is not
di sputed that between the comrencenment of the
police action and the passing of ‘the Act events of
hi storical inmportance took place in the State of
Hyderabad and so treating that period as of
unusual significance is not open to any criticism
Therefore, if the Legislature choseto deal with
the orders passed during t hi's period as
constituting a class by thenselves, that itself
cannot be said to contravene Art. 14 of the
Constitution.

It is however, urged that the result of the
i mpugned provision is to deny the petitioners
their right to have questions of - succession
adj udi cated upon by a Cvil Court and that itself
constitutes discrimnation which contravenes Art.
14. In support of this argunent, reliance has been
pl aced on the decision of this Court in
Amreer unni ssa Begum v. Mahboob Begun(l). W are
not inmpressed by this argunent. In the case of
Amreerunni ssa Begum it was obvious that  the
Legi sl ature had singled out two groups of persons
consisting of two |adies and their children out of
those who clainmed to be related to the deceased
Nawab Waliudow a and preventing them from
establishing their rights under the personal |aw

whi ch governed the community, in Courts of |aw
Unconstitutional discrimnation
237

was thus wit large on the face of the Act
i mpugned in that case. The position in the present
case is very much different. Section 13 (2) does
not validate the orders passed in the enquiry
relating to the present case alone. It purports to
validate the orders passed between the two

specified dates in respect of all the enquiries
which were then pending. That is one inportant
poi nt of distinction. Besides, as we wll point

out later, the nature of the property in respect
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of which the petitioners nake a claim is
fundanentally different fromthat in the case of
Amreer unni ssa Begum The property in the latter
case was heritable property succession to which
had to be determ ned under the principles of the
personal law applicable to the parties, while in
the present case, the succession to Atiyat
property does not cone as a matter of right to the
heirs of the last holder. Therefore, in our
opi nion, the argunment based upon the decision of
the case Ameerunni ssa Begum cannot succeed.

The challenge to the validity of s. 13 (2)
has taken another form before us. It was argued
that during the prescribed period, a |arge nunber
of case were pending orders by the authorities
concerned. By chance or accident, orders by the
rel evant authorities were passed in the present
case and may have been passed in sonme others. But
there may be other cases of a simlar type on
whi ch orders may not have -been passed by the
rel evant authorities during the prescribed period
and in singling out cases in which orders have
been passed the inpugned provision has made a
classification which is irrational and offends
against Art. 14. The ~accident that orders were
passed in sone cases and were not passed in sone
ot hers cannot afford a rational = basis for
classifying the two sets of cases.  During the

course of argunents, however, it turned out that
no factual basis had

238

been nade out in the petition on which this
argument could be based. It is not- alleged that

there are any cases in which orders have not been
passed and whi ch would, therefore, fall outside s.
13 (2). Wien this fact was put to the |earned
Attorney-General who argued for (the petitioners,
he fairly conceded that in the absence of the
relevant nmaterial, the argunment. could not be
sustai ned. Therefore, we do not think it is
necessary to examne the nerits of this argument,
though we may add t hat, prima —facie,
classification made between cases decided and
those not decided may not be irrational or
unr easonabl e.

The | earned Attorney-General then contended
that in validating the orders passed by executive
authority on the question of succession, s. 13 (2)
violates Art. 14 because it is the right of every
citizen to have questions of succession tried by a
Cvil Court. He argues that if the petitioners
wish to make a claimin regard to the succession
to the estate in question, they have a right to
enforce their claimin a Court of Law and in so
far as the inpugned provision denies them that
right, that anounts to discrimnation against the
petitioners which is violative of Art. 14. It
woul d be noticed that this argument is, in
substance, simlar to the contention raised by the
| earned Attorney-CGeneral on the strength of the
decision in the case of Ameerunnissa Begum In
examning the wvalidity of this argunent, it 1is
necessary to consider the nature of the property
in respect of which the petitioners seek to nake a
cl aim by way of succession.
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The | egal nature of the jagir estate has been
considered by the High Court in dealing with the
Wit Petition filed by the widows of the late
Nawab. Several Firmans to which reference has been
made by the Hi gh Court indicate that on the death
of the holder of the jagir, the estate devol ved
upon the State and though it was usually re-
granted to the person who was found to be the
successor on
239
enquiry, in theory, jagirs were resuned on the
death of the holder of the jagir and their heirs
did not automatically succeed to them It is also
clear that in their Ilifetine the Jagirdars were
not permtted to alienate the property and that it
was not necessary that on the death of the
Jagirdar the estate should be granted to all his
heirs either. It also appears that no suit
relating to jagir could be instituted in the G vi
Court without the prior special pernission of the
Ni zam The Firman issued on Decenber 16, 1901, to
whi ch the Judgment refers, shows that the heirs of
the deceased holders-of Jagirs could not insist
upon their right to succeed to the estate because
no Atiyat grant was ~heritable. Another  Firnman
i ssued on Septenber 28, 1928, showed  that the
powers of the grantor of the Jagir could not be
curtailed by the rules franed for the gui dance of
the Atiyat Courts and that the grantor had an
absolute right either to re-grant the state to the
successor or not. There fore, the position appears
to be that "the jagir tenure consisted of no nore
than usufructuary rights in land to which the
revenue law of the State did not apply; that the
Jagirs were inalienable and termnable on the
death of the grantee, each Jagirdar, though an
heir of the deceased holder, was deened a fresh
grantee of the estate, the right to confer such an
estate being uncontrolled, absolute and beyond the
jurisdiction of the Gvil Courts.

It is true that on the death of a Jagirdar an
enquiry was held about the succession to the said
Jagir either by the Atiyat Courts or by a
conmi ssion or Tribunal specially appointed in that
behal f; and it is also true that generally the
property of the deceased Jagirdar was granted to
the person who was held by the Nizam to be the
successor of the deceased Jagirdar. But that does
not affect the true legal character of the Jagir
240
This position is borne out by the previous Firnmans
issued by the Nizam in regard to the enquiry of
the Atiyat estates. Circular No. 34 of 1341F
prescribed rules for conducting enquiries and
passi ng decisions in cases of Inam This circular
was subsequently superseded and in its place
Crcular No. 10 of 1338F was issued. The date of
this latter <circular is June 13, 1929. Severa
rules are prescribed in the fromof sections for
hol di ng enquiries and passing decisions in |nam
cases. It is not necessary to refer to the
sections of this Crcular in detail. It may be
enough to state that three classes of officer are
contenplated by the Crcular for holding the
enquiry. They are given powers to hold the
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enquiry. The enquiries are intended to be held
generally in accordance with t he procedure
prescribed in the Gvil Procedure Code. Appeals
are provided against the decision of one officer
to the officer higher in rank, but the ultimte
position appears to be clear; when the N zame-
Atiyat expresses his opinion and submits it to the
Hon’ bl e the Revenue Menber, the Revenue Menber
t hereupon expresses his own opinion, and on

considering all the opinion expressed in the
enquiry, "the Nizamis graciously pleased to issue
his Firman and the Firman thus issued wll be

binding on the parties.”™ Thus it appears that
though formal provisions were made in regard to
the holding of the enquiry, the nature of the
enquiry was essentially consultative and the N zam
was not bound by -the decisions reached by the
several officers  authorised to, hold the enquiry.
The fact /that” the N zam usually accepted the
deci sion 'of~ the enquiry does not alter the |ega
position that the N zam m ght well have refused to
accept the opinion and m ght ‘even have refused to
make a grant of the-estate to anyone anobng the
several claimants. Therefore, even wunder the
Crculars issued by~ the Ni zam for hol di ng
enquiries into the /questions of succession to
Jagirs, the position appears to be
241
clear that jagirs were not heritable and on the
death of the Jagirdar, on principle and in theory,
it was always a case of resunption and re-grant.

If that be so, any person who clainmed to be
the successor of the deceased Jagirdar had no

right to come be a Civil court for establishing
that claim In fact, there is no claim to
succession at all, the question of re-grant being

always in the absolute discretion of the N zam
After the Rule of the Nizam cane to an end, the
only change that occurred was that on the death of
the Jagirdar, the property vested in the State and
could be re-granted to a successor in the
di scretion of the State. Therefore, —in our
opi nion, the argunent that by denying the
petitioners the right to establish a claimin the
Cvil Court, the inpugned provision of s.-13 (2)
offends against Art. 14 of the constitution

cannot be sustained. The property in respect of
which the claimis sought to be made is not like
the property in the case of Aneerunnissa at all.
In that case, the property was heritable and
succession to it was governed by the rules of
personal law. In the present case, there is no
right to succession as such-whoever gets the
estate as a result of the decision of the Chief
M nister gets it by way of re-grant nade by the
State. That is why we are satisfied that the
challenge to the validity of s. 13 (2) on the
ground that it contravenes Art. 14 cannot be
sust ai ned.

In view of the special character of the
property in question, it is obvious that the
petitioners cannot challenge the validity of s. 13
(2) on the ground that it contravenes Art. 19 (1)
(f).

There is one nore point which needs to be
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considered and that relates to the non-Atiyat
estate left by the estate deceased Nawab Kanal Yar
Jung. It appears that the Firman by which the
Ni zam appoi nted the first commission of Enquiry
refers to the

242

estate of the deceased Nawab in general and is not
apparently confined to hi s Atiyat estate.
simlarly, the order passed by the Nizamthat the
CGovernment should take possession of the deceased
Nawab’ s property appears to have been inpl enent ed
inregard to both Atiyat and non-Atiyat estates
left by the Nawab. The Chief Mnister’s order
confirmng the report of the special tribunal
subsequent |y appointed is |ikew se vague and may
seemto cover both the -Atiyat and non-Atiyat
estates. The petitioners contend that whatever nay
be the positionin regard to the Atiyat estate,
the chief - Mnister~had no right to nake an order
in respect ~of non-Atiyat estate; indeed the N zam
hi nsel f could not have  appointed an Enquiry
comm ssion in respect of non-Atiyat estate and so
the dispute in regard to the succession to the
said estate nust be left to be decided according
to the personal |aw of the parties and it nust be
tried by the ordinary Cvil Courts. Thi's position
is not disputed either by M. Viswanatha Sastri
who appeared for the State or by M. Latifi who
appear ed f or t he respondent s bef ore us.
Incidentally, we may add that it appears  that
litigation is pending in respect of this property
bet ween sone of the parties in Civil Suit No. 139
of 1355F. Since it is common ground before us that
the non-Atiyat estate is not covered by the order
passed by the chief Mnister, all that we wish to
do in the present Wit Petition Jis to make it
clear that the that order does not relate to non-
Atiyat estate and that questions of title in

respect of it will have to be tried in the G vil
courts.

In the result, both the Wit Petition and the
Appeal fail and are dismissed with costs. One set

of hearing costs.
Petition and Appeal dism ssed.
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