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A. K. MATHUR, J.
1. Leave granted in all the Special Leave Petitions.
2. Al these appeals ari se agai nst the common order dated 6.10.2005

passed by the Division Bench of the ngh Court of Karnataka while

di sposing of a bunch of petitions arising out of the commbn order dated
4.10. 2004 passed by the Central Admnistrative Tribunal, Bangal ore Bench
(hereinafter to be referred to as the Tribunal). The Tribunal by the

af oresaid order set aside the recommendati ons of the Selection Committee
to fill up 8 vacancies belonging to the non-State G vil Service

O ficers of Governnent of Karnataka to the Indian Adninistrative Service
(I'AS) of Karnataka cadre on the ground of mala fides, arbitrariness and
al so on the ground that the Selection Committee without application of

m nd had awarded marks to the sel ected candidates in a discrinmnatory
manner. |t was also held by the Tribunal that the Selection Commttee
was not properly constituted as per the provisions of Regulation 3 of
the I ndian Adm nistrative Service (Appoi ntnent by Pronotion)

Regul ati ons, 1955 (hereinafter to be referred to as the Regul ations of
1955). Qut of the bunch of petitions which were filed before the

Kar nat aka Hi gh Court, two petitions were filed by the Union Public
Service Commi ssion ( hereinafter to be referred to as the Conmi ssion),
first is that the Chairman of the Selection Committee, Shri Subir Dutta,
Menber, U.P.S.C. against whomthe allegation of mala fide was |evel ed
and it was upheld by the Tribunal, second one challenging the finding of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

13

the Tribunal that the Selection Conmmittee was not properly constituted
and the Selection Conmittee acted arbitrarily and in a discrimnatory
manner and awarded marks to the sel ected candi dates. Another batch of
petitions (seven in nunber) was filed by the selected candi dates whose
nanes were reconmended for appointnent to the I.A'S. and two wit
petitions were filed by the persons who were not short-listed by the
Screening Conmittee. Hence, all these petitions were clubbed together
and were di sposed of by the common order as aforesaid.

3. Learned Division Bench of the Karnataka H gh Court after
hearing all the parties found that the allegation of mala fide | eveled
agai nst Shri Subir Dutta, Menber of the Comm ssion was not well founded,
that the Selection Conmttee was properly constituted and the Committee
did not act in arbitrary or discrimnatory nmanner while awardi ng the
marks to the selected candi dates. Hence the order of the Tribunal was
set aside. Aggrieved against this order passed by the Division Bench of
the Karnataka H gh Court dated 6.10.2005, the present appeals were filed
by the aggri eved persons. Hence, the appeals have now finally come up
bef ore us for di sposal .

4. The appointment to the I.A'S. fromthe State cadre can be nade
other than the State Cvil Service in case an incunbent is having
outstanding nerit andability and holds a gazetted post in a
substantive capacity and has conpl eted not |ess than eight years of
service in the State Governnent on the first day of January of the year
in which his case is being considered in any post which has been

decl ared equivalent to the post of Deputy Collector in the State C vi
Servi ce. The candi dates shall not exceed five times the posts proposed
to be filled up during the year. An i ncunbent shoul d not have attained
the age of 54 years, as per the Regul ations of 1997. Regul ation 5 says
that a list shall be prepared  of the suitable candidates by the
Conmittee after scrutiny of service records and personal interview The
Conmittee has been defined in Regulation 2(i)(a) which nmeans a Conmittee
as constituted under Regul ation 3 of Regul ations, 1955. As per the
Regul ations, the Conmittee shall be headed by the Chairman of the
Conmission or if the Chairman fails to attend, by any ot her Menber of
the Commi ssion. The Chairnman or the Menber of the Conmmission shal
presi de over the neetings. Regulation 3(3) further says that the
absence of a nmenber, other than the Chairman or Menber of the

Commi ssion, shall not invalidate the proceedings of the Commttee if
nore than half the menbers of the Commttee had attended the neeting.
Regul ation 3(3) which will have rel evant bearing reads as under

\ 023 3(3) The absence of a nenber, other than
the Chairman or Menber of the Conm ssion, shall not
invalidate the proceedings of the Committee if nore
than half the nmenbers of the Conmittee had attended
the meetings.\024

Apart fromthe Menber of the Comm ssion, as per the schedule referred to
for the State, the foll owi ng nenbers shall al so be'the nenbers of the
Conmi ttee which includes the Chief Secretary to the Government;

Addi tional Chief Secretary to the Governnent; Principal Secretary to
Covernment, Revenue Department; Senior nost Divisional Conm ssioner and
two nom nees of the Central Government. This Selection Conmittee after
scrutiny of the records and calling for personal interview w || prepare
a list and reconmend the nanmes of the suitable candidates to the State
CGovernment concerned, which shall forward to the Conmission for its
approval along with the records of all menbers of the State G vi

Service included in the list; the records of all nenbers of the State
Cvil Service who are proposed to be superseded by the recommendati ons
nmade in the list and the observations, if any, of the State Governnent
on the recomendati ons of the Committee to the Central CGovernnment and
the Central Covernment shall also forward their observations, if any, on
the reconmendations of the Conmittee to the Conmi ssion. Thereafter, the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

13

Conmi ssion as per Regulation 7 of 1997 shall consider the list prepared
by the Comm ttee; observations, if any, of the Central Governnment or the
State Covernment concerned, on the reconmendati ons of the Committee and
approve the list subject to the provisions of Regulation 7(2) of the
Regul ati ons, 1997. As per Regulation 7(2); if the Conm ssion considers
it necessary to make any changes in the list received fromthe State
Governnent, the Commi ssion shall informthe State Government and the
Central CGovernnent of the changes proposed and after taking i nto account
these coments, if any, of the State Governnment and the Centra
Government, may approve the list finally with such nodification, as may
inits opinion be just and proper. That list shall be forwarded to the
Central Covernment and the Central Governnent shall make appoi ntnment on
the basis of the list but if the Central Governnent is of the opinion
that it is necessary or expedient so to do in the public interest may
not appoint any person and it is within the domain of the Centra
Governnment and it need not record its reasons or conmunicate the sanme to
the Conmission. Inthis scheme of the Rules, the factual controversy
shal | be exam ned.

5. In the present case eight vacancies were advertised and the
process of recruitnent to these vacanci es was undertaken. The State
Gover nment _constituted a Screening Conmittee for short-listing of the
Oficers not belonging to the State G vil Service. The Conmittee was
headed by Shri B.S.Patil, Chief Secretary to the Governnment and four

ot her Members who were the Secretaries to the Government of Karnataka.
As per Circular dated 30.3.2002 the Governnent had directed various
Heads of the Departnent to send a list eligible suitable officers who
fulfil the aforesaid eligibility criteria. In pursuance of this circular
79 names were received fromdifferent Departnments and their cases were
scrutini zed by the Screening Committee wth reference to their records
for short-listing the nanes which could be sent to the Comm ssion for
selection to the 1. A S. cadre.. Since the nunber of persons to be

consi dered shall not exceed five tines the vacancies proposed to be
filled up in that year, therefore, as against eight vacancies 40

candi dates were to be short-listed.” The Screening Conmittee short-1listed
40 candi dates on the basis of the service records out of the 79

candi dat es whose nanmes were received fromdifferent Departnents.

Besi des, the nane of one nbre person was sent to the Sel ection
Conmittee for selection because of the order passed by the Tribunal
Thus, in total nanes of 41 persons were sent for consideration against
ei ght vacanci es. The Selection Committee after scrutinizing 'the cases
and after interview ng 39 candi dates sel ected ei ght candi dates and two
candi dat es renmi ned absent. Though a petition was filed before the

Tri bunal by one person who was not sel ected and stay order was obtained
that was chal | enged before the Hi gh Court and the H gh Court allowed the
wit petition and vacated the interimorder passed by the Tribuna
staying the selection and permitted the selection to be taken to its

| ogi cal concl usion subject to the condition that the order passed by the
Tri bunal shall be subject to challenge before this Court. Then one
Speci al Leave Petition was filed before this Court against the order
passed by the Division Bench vacating the stay order passed by the

Tri bunal that Special Leave Petition was dism ssed on 23.7.2004.
Thereafter, the matter was finally heard by the Tribunal and the

Tri bunal set aside the selection of eight sel ected candi dates of the
Karnataka cadre to the I. A S. The Tribunal was of the view that the

Sel ection Conmmttee was not properly constituted as per the provisions
of Regulation 3 of the Regul ations, 1955 and the Tribunal further took
the view that the selection of eight candidates stood vitiated as a
result of mala fide on the part of Shri B.S.Patil, Chief Secretary and
Shri Subir Dutta, Menber of the Comm ssion who was the Chairman of the
Selection Conmittee. It was further observed by the Tribunal that the
sel ection was not fair and selection was being made in an arbitrary
manner. However, the nane of two persons who were not short-listed was
rejected by the Tribunal on the ground that there was no arbitrariness
for their non-inclusion. That order was chall enged by them before the

Hi gh Court by filing wit petition. The Division Bench of the Hi gh
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Court after exam ning the matter found that all the grounds raised by
the wit petitioners were not sustainable.

6. The controversy involving the selection could be divided into
two parts; (i) mala fide and (ii) the constitution of the Selection
Conmittee and the selection of the candidates. So far as the first
argunent with regard to nmala fide is concerned, Shri Subir Dutta was not
i npl eaded as a party, but subsequently, he was inpleaded as a party
respondent. The first ground which was alleged is that the select |ist
is not only arbitrary but also a product of favouritismshown to the

sel ected candi dates notw thstandi ng the fact that the appellants had

out st andi ng records but their names were not included solely for the
reason that the Selection Conmttee was headed by Shri Subir Dutta,
Menber of the Commission and Shri B.S.Patil, the Chief Secretary to the
CGovernment bei ng one of the constituents of the Commttee being
interested in the candidature of Respondents 5 to 12 before the
Tribunal and as a result of such selection, their candi datures have not
been considered in-a proper and objective manner and they did not
receive a fair treatnent fromthe Selection Cormittee. It is alleged
that the selection was vitiated on the ground that Shri Subir Dutta,
who was the Chai rman of the Selection Conmittee was appeased wth the
pi ece of land in the city of Bangalore i.e. he was allotted a site in
Bangal ore irrespective of the fact that whether he was eligible or not.
It was submitted that during the process of selection and on the basis
of interview, a site has been bartered away in favour of Shri Subir
Dutta and in that the former Chief Secretary to the Governnent, Shri
B.S.Patil has shown a great interest. Therefore, on account of this
favouriti smwas shown to respondents 5 to 12 before the Tribunal, the
applicants before the Tribunal have been denied their legitimate

sel ection and therefore, in sumtotal, the allegation of nala fide
against Shri Subir Dutta is that a site was allotted to himto appease
hi m and secure favourable selection in respect of Respondents 5 to 12.
The High Court in order to verify the element of truth sent for the
original file relating to the allotnent of residential site to Shri

Subir Dutta from Bangal ore Devel opnent Authority wherein it is noted
that on 11.4.2003 a note was placed by Shri B.S.Patil, the Chief
Secretary, to the Chief Mnister making a request that a site be
allotted to Shri Subir Dutta as he has attachnment to the State of

Kar nat aka and he has been hel pful both for sel ecti ng Bangal ore for bi-
annual Air Shows and for grant of defence |and for the purpose of road
network in Bangal ore. For that on 17.4.2003 the Chief M nister approved
the proposal of the Chief Secretary for allotnent of a residential site
to Shri Subir Dutta who was at that tine the Defence Secretary. After
that necessary formalities for allotnment was undertaken. On 17. 4. 2003
when a site was allotted to Shri Subir Dutta, he was the Defence
Secretary to CGovernment of India and he was not a Menber of the

Commi ssion and he becane a Menber of the Conmission-only on 1.7.2003 and
assuned charge on 4.7.2003 as Menber of the Conm ssion. The sel ection
took place in Novenmber, 2003. Therefore, the Division Bench of the High
Court rejected the allegation of nala fide to be far-fetched. W gave
our thoughtful consideration to this allegation. There/'is no correlation
with this selection. It is too far fetched to connect with this case
that Shri Subir Dutta who was given the residential site in lieu of his
service rendered to the State of Karnataka, woul d necessarily favour the
candi cates. The short-listing was done by the Screeni ng Conmttee
headed by the Chief Secretary along with four Secretaries of the State
and there was no nala fide intention in short-listing of these persons,
now to think that just because Shri Dutta was allotted sone |and so that
necessarily he would favour these sel ected candidates only is nothing
but fignment of imagination of the appellants. To connect the selection
with the previous allotment of land to Shri Subir Dutta has hardly any
connection between the two. In the selection process Shri Subir Dutta
was one of the Menbers along with others. Al the Oficers who were to
be sel ected bel onged to Karnataka State and it is not specific that any
of the selected candidates has in any nmanner actively associated with
the allotment of land to Shri Subir Dutta. It is too rempte to connect
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the sel ection of these candidates with the allotment of the site to Shr
Subir Dutta. W do not find any connection that any of the selected
candi dates has in any manner directly or indirectly associated hinself
in the allotnent of the site in favour of Shri Subir Dutta. As it
appears fromthe file which was sumoned by the Hi gh Court that the
proposal was nooted out by the Chief Secretary and it was approved by
the Chief Mnister. Therefore, there appears no direct or indirect
connection with the selection of candidates and allotnment of residentia
site in favour of Shri Subir Dutta. As such, the allegations are too
far-fetched to render the entire selection invalid on the ground of so
called mala fide. This is purely flight of imagination and we strongly
reject the allegation of mala fide against Shri Subir Dutta, the

Chai rman of the Sel ection Committee.

7. So far as the allegation of nala fide against Shri B.S. Pati
is concerned, he was not inpleaded as a party. Therefore, the

all egation of mala fide could not be entertained by the Tribunal. As
such, the allegation of mala fide against Shri B.S.Patil could not be
taken into consideration and rightly so, by the High Court as well as by
the Tribunal. The allegation of ' mala fide is very easy to be levelled
and it is very difficult to substantiate it, specially in the matter of
sel ection-or whoever is involved in the decision naking process. People
are prone to make such all egation but the Courts owe a duty to
scrutinize the allegation meticul ously because the person who i s making
the allegation of aninobus sonetinmes bona fidely or sonetines nala fidely
due to his non-selection. He has a vested interest. Therefore, unless
the allegations are substantiated beyond doubt, till that tine the Court
cannot draw its conclusion. Therefore, we reject the allegation of mala
fide.

8. Now,. coming to the constitution of the Selection Conmittee and
the selection undertaken by the Conmttee, so far as the constitution of
the Selection Commttee is concerned, one of the subm ssions was that
the Divisional Conm ssioner who was supposed to be the Menber of the

Sel ection Committee was not there. Therefore, the whole selection stood
vitiated. So far as this argument is concerned, suffice it to say that
the post of Divisional Conm ssioner was abolished by the State
CGovernment with effect from 1.4.2003 and the said fact was inforned to
the Conmi ssion about the abolition of the post and it was requested to
sui tably anmend the schedul e as per Regul ation 3 of 't he Regulations of
1955. Since the post of Divisional Commissioner was not in existence and
t he same havi ng been abolished there was no question of including the
Di vi si onal Commi ssioner as a Menber of Selection Commttee specially
when the Governnent of Karnataka has al ready informed the Conm ssion to
amend the schedul e. When the post of Divisional Conmm ssioner was not
there that woul d not render the selection or would not nmake the

Sel ection Committee non-functional as out of the seven Menbers six
Menbers participated in the Selection Committee and Regul ation 3
clearly says that absence of a Member, other than the Chairman or
Menber of the Comm ssion, shall not invalidate the proceedi ngs of the
Committee if nore than half the Menbers of the Committee had attended
its nmeetings. Therefore, this contingency has al ready been taken care by
Regul ation 3(3) that in case any Menber is unable to participate in the
sel ection process except the Menber of the Conmi ssion and nore than
hal f of the nenbers have attended the neeting, then the proceedings of
the Conmittee shall not vitiate in the absence of such Menber. As such
the Selection Conmmttee in the absence of Divisional Commi ssioner cannot
be said to be not properly constituted. More so there is no prejudice
caused to the appellants as out of the seven Menbers, six Menbers of
the Selection Conmttee were there which is nore than 50% As such
nothing turns on this. W hold that the Selection Conmittee was properly
consti t ut ed.

9. Now, cones the question with regard to the selection of the
candi dates. Nornally, the recomendations of the Selection Commttee
cannot be chal |l enged except on the ground of mala fides or serious
violation of the statutory Rules. The Courts cannot sit as an appellate
authority to exam ne the recommendati ons of the Selection Comrmittee |ike
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the Court of appeal. This discretion has been given to the Sel ection
Conmittee only and Courts rarely sit in court of appeal to exanine the
sel ection of the candidates nor is the business of the Court to exam ne
each candi date and record its opinion. In this connection, |earned
seni or counsel for the appellants has taken us through various follow ng
deci sions of this Court.

(i) Al R 2003 SC 3044
Surya Dev Rai v. Ram Chander Rai & Os.

(i) (1993) 3 SCC 319
P.M Bayas V. Union of India & Os.

(iii) (1985) 4 SCC 417
Ashok Kumar Yadav & Ors. V. State of
Haryana & O's. Etc.

(iv) (1981) 1 SscC 722
Ajay Hasia & O's. V.
Khalid Mijib Sehravardi & Os.

(v) 2007 (3) SCALE 219
Uni on Public Service Comi ssion v.
S. Thi agarajan & Os.

M. P. P. Rao, | earned senior counsel appearing for the private respondents
invited our attention to the followi ng decisions of this Court.

(i) (1976) 3 SCC 583
Dr.G Sarana V. University of Lucknow & Ors.

(ii) (1980) @ SCC 355
M's. Kunda S.Kadamv. Dr.K K Soman & O's.

(iii) (2002) 1 sCC 749
Ashok Nagar Wl fare Association & Anr. V
R K. Sharma & Os.

Lear ned Seni or Counsel for the Conm ssion invited our attention to the
foll owi ng decisions of this Court.

(i) (1973) 2 SCC 836
Uni on of India v. Mhan Lal Capoor & Os.

(ii) (1981) 4 SCC 159
Lila Dhar V. State of Rajasthan & Os.

(iii) (1985) 4 sCC 417
Ashok Kumar Yadav & Ors. V. State of
Haryana & O's. Etc.

(iv) 1986 (Supp) SCC 617
R S.Dass V. Union of India & Os.etc.

(v) 1987 (Supp) SCC 401
State of U P. V. Rafiquddin & Ors. Etc.

(vi) (1988) 2 SCC 242
Uni on Public Service Comn ssion V.
Hi ranyal al Dev & Ors. Etc.
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(vii) (1983) 3 SCC 241
Mehnmood Alam Tariq & O's. V.
State of Rajasthan & Os.

(viii) (1990) 1 SCC 305
Dal pat Abasaheb Sol unke & O's. V.
Dr.B. S. Mahajan & O's.

(ix) 1992 Supp. (2) SCC 481
National Institute of Mental Health
And Neuro Sciences v. Dr.K Kalyana Ranman & O's.

(x) (1993) 1 sScCC 17
Indian Airlines Corporation v.
Capt. K C. Shukla & Os.

(xi) 1993) 3 SCC 319
P. M-Bayas v. Union of India & Ors. Etc.

(xi'i) 1994 Supp. (1) SCC 454
C.P.Kalra v. Air Indiathrough its
Managi-ng Di rector, Bonmbay & Os.

(xiii) (1997) 1 SCC 280
Ani |" Katiyar (Ms.) v. Union of India & Os.

(xiwv) (1997) 9 sccC 151
All India State Bank O ficers\022Federation & Os. V.
Union- of India & Os. Etc.

(xv) (1998) 3 SCC 694
Union of India & Anr. V.
N. Chandr asekharan & O's.

(xvi) (2004) 6 SCC 786
I nder Parkash Gupta v.
State of J & K & O's.

(xvii) (2006) 6 SCC 395
K HSiraj v, Hgh Court of Kerala & Os:

10. Keeping in viewthe ratio laid down by this Court in severa
deci si ons, now we shall exami ne the argunent of |earned senior counse
for the appellants which had been addressed. But we nmay at the very out
set observe that the Court while considering the proceedings of the
Selection Conmittee does not sit in a court of appeal. Courts have
limted scope to interfere, either selection is actuated with mala fide
or statutory provisions have not been followed. 1In the present case, 39
candi dat es were exam ned by the Selection Committee for being
recommended for appointnent to the I.A'S. The sel ection process took
pl ace between 24.11.2003 and 28. 11. 2003 whereby the Selection Commttee
scrutini zed the service records of the individual candidates and
interviewed them and the Sel ection Committee sel ected those candi dates
who were found to be having outstanding nerit and ability. The

Conmi ssion has fixed 50 marks for scrutiny of the service records and
50 marks were allotted for interview It was al so decided by the

Conmi ssion that the candidates woul d be eligible for selection only if
they secure 50% nmarks in each of the two components i.e. 25 marks in the
scrutiny of the service records and 25 marks in the interview The
Conmi ssion has further laid down the nornms for awardi ng marks for the
scrutiny of service records. 10 narks are awarded to a candidate if on
an assessnent of service record he was found to be outstanding, 8 marks
if the service record was found to be very good and 5 nmarks if it was
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good. Candi dates who have failed to secure 25 marks in the interview
were not held to be qualified. Simlarly, the candidates who failed to
secure 25 nmarks on the basis of the service records were al so not held
to be eligible. However, on facts no person was rejected on the ground
that he failed to secure 25 marks either on the basis of the service
records or on the basis of interview. The Tribunal while scrutinizing
the records sent by the Selection Conmittee set aside the selection of
ei ght candi dates nanely Sarvashri Anwar Pasha and K. Rananna Nai k, who
according to the Tribunal were wongly selected. The block period is
five years for which the confidential records of the candidates were
scrutinized by the Selection Commttee i.e. from 1997-98 to 2001-02. It
is alleged that the confidential report of Shri Anwar Pasa for the year
1998-99 was witten on 14.6.2002 and for the year 1999-2000 was witten
on 15.6.2002. It is further alleged that these confidential reports were
witten beyond the tinelimt prescribed by Rule 8 of the Karnataka
Cvil Services (Performnce Reports) Rules, 1994 (hereinafter to be
referred to as the\023Rul es of 1994\ 024) and the sane coul d not have been
| ooked into by the Selection Conmittee. Therefore, the selection of Shr
Anwar Pasha was invalid. It was found by the Selection Comrttee that
the Annual Confidential Reports of this Oficer for these two years
were not witten within the time limt prescribed as required under Rule
8 of the Rules of 1994. But it was pointed out that Rule 8 of the Rules
of 1994 was anended in 1999 and the tinme limt prescribed was done away
with retrospective effect. It was provided as per clause (b) of Rule 5
of the anmending Rul'es of 1999 that the reports witten or reviewed or
accepted in accordance with the 1994 Rules as anended in the year 1999
shal |l be deened to be valid for the purpose of that rule. But in view of
the retrospective anendnent of the Rul'es of 1999, the tine linit having
been done away with  the reports could have been taken into

consi deration but it was further pointed out that the Rules of 1994 were
repeal ed in 2000 and the provisions of Karnataka Civil Services
(Perfornance Reports) Rules, 2000 (hereinafter to be referred to as the
Rul es of 2000) cane into force. Rule 13 of the Rules of 2000 provided
that the repeal shall not affect the previous operation of the 1994

Rul es or anything duly done or suffered there under or affect any right,
l[iability or obligation acquired, accrued or incurred under those Rul es.
Therefore, so far as the annual confidential reports in respect of

Shri Anwar Pasa which were witten after the period of two years should
not have been taken into consideration by the Selection Conmittee, does
not survive because the Rul es of 2000 repeal ed the Rules of 1994 and
consequenti al anmendrment of Rules of 1999 was done away with. Therefore,
the reports for the years 1998-99 and 1999-2000 cannot be taken away and
these two ACRs cannot be ignored and it has been rightly not ignored
by the Selection Conmttee. Mire so, if the ACRS are not witten or

revi ewed, then the incunbent is not responsible for it-and why shoul d he
suffer on account of that. The authority who is under obligation to
conplete the formalities having failed to do.so till the lapse of tine
why the incunbent should be punished. We fail to appreciate the

submi ssions of the parties before the Tribunal and the view taken by the
Tribunal also. It was also pointed that the operation of the Rules of
1999 was stayed by the Tribunal, that may be so. But even thereafter

al so when the Rul es of 2000 have repeal ed the Rul es of 1994, then what
turns on the stay order granted by the Tribunal and we cannot 'hold the

i ncumbent responsible for it and deprive himthe due consideration if
there is failure on the part of the officers to discharge their duties
inwiting the ACRs, the incunbent should not be allowed to suffer.
Therefore, we are of opinion that it is not a case in which there was
any statutory breach of Rules conmitted by the Selection Comrittee in
taking into consideration the ACRs of Shri Anwar Pasha. In the case of
anot her candidate i.e. Shri K Ramanna Nai k, his confidential reports for
the years 2000-2001 and 2002-2002 were not witten in tinme in terns of
Rule 8 of the Rules of 1994. Therefore, special reports were obtained,
that too is also covered by the Karnataka Civil Services (Perfornmance
Reports) (Amendment) Rules, 1996. Rule 11-A says that when performance
reports in respect of officers are not available for one or nore years,
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the appointing authority, for the reasons to be recorded in witing, may
direct the concerned reporting officer or the reviewi ng authority to
prepare and submt the report within a specified time for the entire
period or for each year for which the report was not witten. There
again the question is failure on the part of the reporting officer or
the reviewing authority not witing the report of the officer for which
the officer cannot be made to suffer. Therefore, in this background,
provi si ons have been nade for special reports and in the admnistrative
jurisprudence special reports can be sought for in respect of any
of fi cer whenever his case comes for consideration and if the Sel ection
Conmittee wants to have the up to date report of that incunbent. It is
the established practice to call for such kind of special reports. The
idea is that for not reporting the annual confidential reports of the
i ncumbent, why the incunbent should be nade to suffer. Therefore, the
Sel ection Committee or the concerned authority can always ask for the
annual confidential reports which were not witten for a particular year
by the reporting authority or by the review ng authority or in some
cases it can al so seek a special report. Such practice cannot be said to
be unusual practice in admnistrative jurisprudence. In the present
case, it ‘appears that a special report in respect of Sh. K Ranmanna
Nai k was obtained and that was considered by the Selection Committee.
Therefore, this procedure adopted by the Selection Conmittee cannot be
found to be arbitrary or in any way discrim natory. Consideration of
both these O ficers cannot be faulted on that ground.
11. It is also contended that the marking given by the Sel ection
Conmittee was arbitrary. The grievance was that confidential report of
Shri S. Daya Shankar for the year 2000-2001 was not available and in
case of Sri R Pramapriya, the confidential report for the year 1997=98
was not avail able. Yet the reports of Shri S.Daya Shankar was assessed
to be outstanding and Shri R -Ramapriya was assessed to be very good
wi t hout there being any basis for it. This was found by the Tribuna
to be patently arbitrary. It is the selection process and what
prevailed with the Conmittee after review of the annual confidentia
reports of all these officers cannot bedilated in witing. Wen the
Selection Conmittee sits and considers the candi dature of both the
officers and in case of both the officers, |ooking at the 5 years
annual confidential reports, one’is found to be over all outstanding
and the other is found to be over all very good, this narking of the
Sel ection Conmittee cannot be interfered with in extraordinary
jurisdiction or even by the Tribunal. W fail to understand how the
Tribunal can sit as an appellate authority to call for the persona
records and constitute selection commttee to undertake this exercise.
This power is not given to the Tribunal and it should be clearly
under st ood that the assessnent of the Selection Committee is not subject
to appeal either before the Tribunal or by the Courts. One has to give
credit to the Selection Committee for naking their assessment and it is
not subject to appeal. Taking the over all view of the ACRs of the
candi dates, one may be held to be very good and another may be held to
be good. If this type of interference is pernitted thenit would
virtually anount that the Tribunals and the High Courts started sitting
as Selection Cormittee or act as an appellate authority over the
selection. It is not their domain, it should be clearly understood, as
has been clearly held by this Court in a nunmber of decisions. Qur
attention was invited to a decision of this Court in R S.Dass (supra)]
1986 (Supp.) SCC 617] wherein at paragraph 28 it was held as follows:
\023 It is true that where nerit is the sole
basi s of pronotion, the power of selection becones
wide and liable to be abused with less difficulty. But
that does not justify presunption regarding arbitrary
exerci se of power. The machi nery desi gned for
preparation of Select List under the regulations for
pronmotion to All India Service, ensures object and
impartial selection. The Selection Committee is
constituted by high ranking responsible officers
presi ded over by Chairman or a Menber of the Union
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Publ i c Service Comm ssion. There is no reason to hold
that they would not act in fair and inpartial manner
in maki ng selection. The recomendations of the
Selection Conmittee are scrutinized by the State
CGovernment and if it finds any discrimnation in the
selection it has power to refer the matter to the
Commi ssion with its recomrendations. The Conmi ssion is
under a legal obligation to consider the views
expressed by the State Governnment along with the
records of officers, before approving the Sel ect List.
The Sel ection Conmmittee and the Commi ssion both

i ncl ude persons having requisite know edge, experience
and expertise to assess the service records and
ability to adjudge the suitability of officers. In
this view we find no good reasons to hold that in the
absence of reasons the selection would be nmade
arbitrary. Where power is vested in high authority
there is a presunption that the sane woul d be
exercised in a reasonable manner and if the selection
i s made on extraneous considerations, in arbitrary
manner the courts have anple power to strike down the
same and that is an adequate safeguard agai nst the
arbitrary exercise of power: \023

12. Qur ‘attention was invited to a decision of this Court in Union
Public Service Commission v. Hranyalal Dev & Os etc.[(1988) 2 SCC 242]
wherein it was held as foll ows:

\ 023 The nere fact that the Selection Comittee
erred in taking into account the non-existent adverse
remar ks does not necessarily nean that the respondent
shoul d have been categorized or considered as \021lvery
good\ 022 vis-‘-vis others who were also inthe field of
choice. How to categorize in the |ight of the rel evant
records and what norns to apply in naking the
assessment are exclusively the functions of the
Selection Conmittee. This function had to be
di scharged by the Sel ection Committee by applying the
sane normand tests and the selection was also to be
nade by the Selection Conmittee as per the rel evant
rul es. The powers to nmake sel ection were vested unto
the Selection Commttee under the relevant rules and
the Tribunal could not have played the role whichthe
Selection Conmittee had to play by making conjectures
and surmises. The proper order for the Tribunal to
pass under the circunstances was to direct the
Sel ection Committee to reconsider the nerits of the
respondent vis-‘-vis the official who was junior to
him The jurisdiction of the Suprene Court under
Article 136 in this respect is, however, w der and
cannot be equated with that of the Tribunal.\024
13. Qur attention was invited to a decision of this Court in
Dal pat Abasaheb Solunke & Ors. V. Dr.B.S. Mahajan & O's. [(1990) 1 SCC
305] wherein it was observed as foll ows:

\023 It is not the function of the court to hear
appeal s over the decisions of the Selection Conmttees
and to scrutinize the relative nerits of the
candi dates. Wether a candidate is fit for a
particul ar post or not has to be decided by the duly
constituted Sel ection Committee which has the
expertise on the subject. The court has no such
expertise. In the present case the University had
constituted the Committee in due conpliance with the
rel evant statutes. The Committee consisted of experts
and it selected the candi dates after going through al
the relevant material before it. In sitting in appea
over the selection so made and in setting it aside on
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the ground of the so called conparative nerits of the

candi dat es as assessed by the court, the H gh Court

went wrong and exceeded its jurisdiction. \023

14. Similarly in National Institute of Mental Health and Neuro
Sciences v. Dr.K Kalyana Raman & Ors. [ 1992 Supp. (2) SCC 481], this
Court held that the expert commttee finding should not be lightly
inferred. It was held as follows :

\ 023 The function of the Selection Conmttee is

neither judicial nor adjudicatory. It is purely

adnmi ni strative. Wiere sel ection has been nade by the

assessment of relative nerits of rival candi dates

determ ned in the course of the interview of

candi dat es possessing the required eligibility and

there is no rule or regulation brought to the notice

of the Court requiring the Selection Conmittee to

record reasons, the Selection Conmittee is under no

| egal obligation to record reasons in support of its

deci sion of sel ecting one candidate in preference to

anot her. Even the principles of natural justice do not

require an admnistrative authority or a Selection

Comm ttee or an exam ner to record reasons for the

sel ection or non-sel ection of ‘a person in the absence

of statutory requirenent.\024

15. Qur ‘attention was invited to a decision of this Court in
P. M Bayas v. Union/of India & Ors. [(1993) 3 SCC 319]. In this case
with regard to the I AS (Recruitnment) Rules, 1954 whi ch contenpl ated that
speci al cases from anong persons and speci al circunmstances occurring in
the rules could justify the sel ection of the incumbents or not, in that
context, their Lordships held as foll ows:

\023 W are satisfied that there were \023speci a

ci rcunst ances\ 024 before the State Government to make

recruitnment under the Regulations. In the face of

cl ear pleadings on the record the Tribunal was not
justified in holding that there as no material on the

record to show the existence of \'023speci a

ci rcunst ances\ 024. The Tri bunal was wholly unjustified

in asking the Central Governnent to show the existence

of \023special circunstances\024 in terns of Rule 8(2) of

the Rules. As interpreted by us the schene of the

Rul es and the Regul ations clearly showthat it is the

State CGovernnent which has to be satisfied regarding

the existence of \023special circunstances\024.\024

16. Qur attention was invited to a decision of this Court in Ani
Katiyar (Ms.) v. Union of India & Os. [(1997) 1 SCC 280], it was
observed as foll ows:

\ 023The question is whether the action of the DPC in

gradi ng appell ant as \023very good\ 024 can be held to be

arbitrary. Shri G L. Sanghi, the |earned Senior Counse

appearing for the Union Public Service Conm ssion,

has pl aced before us the confidential procedure

foll owed by the DPCs in the Union Public Service

Commi ssion for giving overall gradings, including that

of \023out st andi ng\ 024, to an officer. Having regard to the

said confidential procedure which is followed by the

Uni on Public Service Conm ssion, we are unable to hold

that the decision of the DPC in grading the appellant

as \023very good\ 024 instead of \023outstandi ng\024 can be said to
be arbitrary. No ground is, therefore, nade out for

interference with the sel ection of Respondent 4 by the

DPC on the basis of which he has been appointed as

Deputy Governnent Advocate. But, at the same tine, it

nust be held that the Tribunal was in error in going

into the question whether the appellant had been

rightly graded as \023outstandi ng\024 in the ACRs for the

years 1990-91 and 1991-92. The observations of the
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Tri bunal that out of the two \023outstandi ng\ 024 gradi ngs
given to the appellant one \023out standi ng\ 024 gradi ng does
not flow fromvarious paraneters given and the reports
entered therein, cannot, therefore, be upheld....\024
Therefore, in view of catena of cases, Courts normally do not sit in
the court of appeal to assess the ARCs and much | ess the Tribunal can be
given this power to constitute an i ndependent Sel ection Committee over
the statutory Selection Comrttee. The guidelines have al ready been
gi ven by the Conmission as to how the ACRs to be assessed and how t he
mar ki ng has to be nade. These gui delines take care of the proper
scrutiny and not only by the Selection Comrittee but also the views of
the State Governnent are obtained and ultimately the Conm ssion after
scrutiny prepares the final list which is sent to the Central Governnent
for appointnent. There also it is not binding on the Central Governnent
to appoint all the persons as recomended and the Central Government can
wi t hhol d the appoi ntnent of sonme persons so nmentioned in the select
list for reasons recorded. Therefore, if the assessment of ACRs in
respectof Shri S:Dayashankar and Shri R Ramapriya shoul d have been nade
as \ 023out'st andi ng\ 024 or \023very good\024 it is within the donmain of the Sel ection
Conmittee and we cannot sit in the court of appeal to assess whet her
Shri R Ramapriya has beenrightly assessed or Shri Dayashankar has been
wongly assessed. The overall assessment of ACRs of both the Oficers
were taken; one was found to be \023outstandi ng\ 024 and the second one was
found to be \023very good\024. This assessnent cannot be made subject of
Courts or TribunalY022s scrutiny unless actuated by nmala fide.
17. In the case of Shri S.B.Kol har, Shri R S.Phonde and Shr
Putt egowda, the assessnent of the reporting officers and the review ng
officers in the State have been found to be \023out st andi ng\024. But the
Sel ection Conmittee downgraded the assessnent to \023very good\024 and this
has provi ded grounds to the Tribunal to interferewith the selection of
others. The Selection Committee nornally abides by the assessnent nade
by the reporting officer and the reviewing authority. But the Sel ection
Conmittee is not powerless. After review ng the candi dates\ 022 perfornance,
the Selection Conmittee can certainly make its own assessnent. The
gui del i nes whi ch have been issued by the Conm ssion al so enabl es the
Sel ection Committee to assess the remarks nade by the reporting officer
or the reviewing officer and after taking into consideration various
factors like the nmeritorious work done or any puni shnent or adverse
remar ks nmade or subsequently expunged on representation can review the
assessnment about the candidates. Such reviewof the assessnent is fully
within the conpetence of the Selection Commttee and in this connection
the observations of this Court may be relevant in Ramanand Prasad Si ngh
& Anr. V. Union of India & Os. Etc. [(1996) 4 SCC 64], which reads as
under

\023 The Committee appliesits mnd to the service
records and nakes its own assessnent of the service
records of the candi dates marki ng them as out st andi ng,
very good, good and so on. The sel ection Comm ttee
does not necessarily adopt the sane grading which is
given by the Reporting/ Reviewing Oficer in respect
of each of the candidates. In fact the Sel ection
Commi ttee makes an overall relative assessment of the
confidential report dossiers of the officers in the
zone of consideration. Thus, it does not evaluate the
confidential report dossier of an individual in
isolation. It is after this conparative assessnent
that the best candidates are put in the Sel ect List.\005\024

18. Qur attention was invited to a decision of this Court in UPSC
v. KRajaiah & Ors. [ (2005) 10 SCC 15]wherein it has been held as
foll ows:

\ 023 That being the legal position, the Court
shoul d not have faulted the so-called down gradation
of the first respondent for one of the years. Legally
speaki ng, the term 024 downgradati on\024 is an inappropriate
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expression. The power to classify as \023out st andi ng\ 024,

\ 023very good\ 024 , \023good\ 024 and \023unfit\ 024 is vested with the
Sel ection Committee. That is a function incidental to

the sel ection process. The classification given by the

State Governnent authorities in the ACRs is not

bi nding on the Comm ttee. No doubt, the Committee is

by and | arge guided by the classification adopted by

the State Governnent but, for good reasons, the

Sel ection Committee can evolve its own classification

whi ch may be at variance with the gradation given in

the ACRs. That is what has been done in the instant

case in respect of the year 1993-94. Such

classification is within the prerogative of the

Sel ection Committee and no reasons need be recorded,

though it is desirable that in a case of gradation at

variance with that of the State Governnment, it would

be desirable to record reasons. But having regard to

the nature of the function and the power confided to

the Sel ection Conmmttee under Regulation 5(4), it is

not a |l egal requirenent that reasons should be

recorded for classifying an officer at variance with

the State Governnment\022s decision.\024

Therefore, the view taken by the High Court is correct that it is always
within the power of the Selection Commttee to record its own assessnent
about the selection which may be at variance with that of the reporting
of ficer or review ng officer

19. It was al so pointed out that -in the case of Shri N. Sriraman
and Shri K. Ramana Nai k, the Sel ection Conmmittee downgraded their

reports from\023outstandi ng\024-to \023very good\ 024 yet they were sel ected.

Simlar is the case with Sri K'L.Lokanat ha who has not been sel ected.
Li ke wi se the Sel ection Conm ttee upgraded the assessnent for the year

2001-02 from\023very good\ 024 to \023out standi ng\024 yet he could not be sel ected.

Therefore, this is also the process of selection and the Sel ection
Conmittee constituted by the Commissi on and headed by the Menber of the
Commi ssion, we have to trust their assessnent unless it is actuated
with malice or apparent mistake committed by them It i's not in the case
of pick and choose, while selection has been nmade rationally. The

sel ection by expert bodies unless actuated with nalice or there is
apparent error should not be interfered with. Lastly, the H gh Court
consi dered the case of the two candidates who were elininated by the
Selection Comrittee and their cases were not sent to the Comm ssion for
selection to the |I.A S.cadre. The Hi gh Court found that this was the
sel ection process by the Screening Conmittee headed by the Chief
Secretary and these persons were not found nore neritorious to be
recommended for appointnent. This assessnment of the Screening Conmittee
was found by the H gh Court to be proper and there was nothing on
record to show that the candi dates who were short-1isted were not
nmeritorious.

20. As a result of our above discussion, we find that there is no
nerit in these appeal s and consequently, the appeal s are di sn ssed.
There woul d be no order as to costs.

Contenpt Petition ) No.131 of 2006:
21. In view of the order passed in the civil appeals, we find no
nmerit in the contenpt petition and the sanme is disnissed.




