http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 9

PETI TI ONER
AM N LAL

Vs.

RESPONDENT:
HUNNA MAL

DATE OF JUDGVENT:
29/ 09/ 1964

BENCH

MUDHOLKAR, J.R

BENCH

MUDHOLKAR, J. R
GAJENDRAGADKAR, P.B. (QJ)
WANCHOO, K. N.

H DAYATULLAH, M

DAYAL, RAGHUBAR

Cl TATI ON:
1965 Al R 1243 1965 SCR (1) 393
Cl TATOR | NFO :

F 1967 SC 836 (8)

C 1969 SC 677 (9, 11)
E&D 1969 SC 872 (21)
R 1976 SC 744 (26)
ACT:

The Representation of the People Act (43 of 1951), s.
90(3)-Applicability to anended petition-Conpetency of
Tri bunal to allow anendnents-Code of Civil Procedure (Act V
of 1908), O, r. 10- Joinder of parties-Linmtation.

HEADNOTE

The appellant chall enged the election of the  respondent
to the State Legislative Assenbly by alleging corrupt
practices agai nst the respondent, his agents and ot her

persons. The respondent raised a prelimnary objection t hat
the allegations regarding corrupt practices were vague and
i ndefinite. The Tribunal held that the el ection petition

suffered fromthose defects and was |liable to be disnissed
unl ess the appellant either applied for |eave to amend the
petition or amplified the particulars as to cor r upt
practices. The appellant filed a petition for amendnent as
well as an anended election petition. Thereupon,  the
respondent filed an application praying for the dismssal of
the election petition on the grounds, that one  of the
persons who was all eged by the appellant to have been guilty
of corrupt practices was a candidate for election, that he
was therefore a necessary party to the petition and that as
he was not nmade a party, the election petition was liable to
be dismssed under s. 90(3) of the Representation of the
People Act (43 of 1951). The Tribunal, after argunents,
dism ssed the election petition. The appeal to the High
Court was unsuccessful. In the appeal to the Suprene Court
it was contended that : (i) section 90(3) of the Act applied
only to petitions as originally filed and not to anended
petitions, (ii) there was no allegation of corrupt practice
against the candidate who was not inpleaded, (iii) the
Tribunal had no power to allow or direct amendnment of the
election petition and (iv) the Tribunal should have either
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all owed the appellant to join as a respondent the candidate
who was not inpleaded or allowed himto further anmend the
petition by deleting all reference to that candidate.

HELD : (i) Section 90(3) give in independent power to the
Tribunal to dismss an election petition on the ground of
non- conpliance with the provisions of ss. 81 and 82 despite
the fact that the Election Commission bid not chosen to
dismiss it under s. 85. Since an election petition could be
permtted by the Tribunal to be anended, a petition which
had been amended would be the only petition before it and
the Tribunal could exercise the powers conferred upon it by
S. 90(3) with respect to such an anmended petition. [399G H].
(ii) The allegations against the candidate who was not
i npl eaded ampbunted to allegations O currupt practice.

[ 400E] .
(iii) The Tribunal was conpetent to allow or give an
option to the appellant-to amend the petition. By giving

such option to amend or furnish better particulars the
Tri bunal was not enabling the appellant to renove the defect
pertaining to the presentation of the petition or the
joinder of parties under ss. 81 and 82 of the Act. [402A-B].
394

Hari sh Chandra Bajpai v. Triloki Singh, [1957] S. C. R 370,
fol | oned.

(iv) Assuming that the Tribunal could 'permt joinder of
parties, the presentation of the application of t he
appellant under O | r. 10 of the Code of Civil Procedure
(Act 5 of 1908)  was beyond the period prescribed for
presenting an el ection petition and therefore, could not be

granted. In any event the matter was withinthe descretion
of the Tribunal with which this Court would not lightly
interfere. The Tribunal was also right in not allowing a

further anmendnment, as to allow such an anendnent for
avoi di ng the penalty under s. 90(3) would have been ' grossly
i nproper. [40 D-QG.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 670 of
1964.
Appeal fromthe judgnment and order dated August 27, 1963 of
the Punjab Hi gh Court in F.A 0. No. 4E of 1963.
M C. Setal vad, Anand Swaroop and Janardan Sharmm, for the
appel | ant .
Veda Wasa and B. D. Jain, for the respondent.
The Judgrment of the Court was delivered by
Mudhol kar J. The short point for consideration in this
appeal fromthe judgnent of the Punjab H gh Court is whether
the Election Tribunal, Rohtak, was justified in disnissing
the election petition under sub-s. (3) of s. 90  of the
Representati on of the, People Act, 1951 (hereafter referred
to as the Act) preferred by the appellant on the ground that
it did not conply with the provisions of s. 82 of the Act.
The appellant is a voter in 64-H ssar city constituency  of
tile Punjab Legislative Assenbly and the respondent was a
candi date for election to the Assenmbly from that
constituency, the polling in which took place on February
24, 1962. El even persons had been nom nated for election
fromthat constituency, one of whomwas Suraj Bhan, Dbrother
of the respondent. Five candidates, including Suraj Bhan
withdrew their candidature within the time prescribed for
the purpose with the result that nanmes of only Si X
candi dates were published under s. 38 of the Act. Severa
grounds were set out by the appellant in his election
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petition for setting aside the election. One of those
grounds was that the respondent, his agents and other
persons acting with the consent of the respondent were
guilty of conmitting corrupt practices. |In paragraph 9 (c)
(i) of the petition as presented to the Election Comm ssion
on April 8, 1962 the appellant ]had alleged as follows:
"That the respondent by hinself and through
his agents with his consent has been guilty of
t he cor rupt practice of pronoti ng or
attenpting to pronote feelings
395
of enmty and hatred between different classes of the
citizens of India on grounds of religion, community and
| anguage. The respondent’ was in fact a candidate sponsored
by Shri Devi Lai of Chautala a rebel Punjab Congress | eader
who had left the Congress fold and joined hand wth
Prof essor Sher Singh, Leader of-the Hariana Lok Samiti. The
very creed of this Samti was the pronotion of or attenpt to
pronote feelings of ‘enmty and hatred between the residents
of the Punjab region and residents of Hi ndi region. Thi s
Sanmiti has in a way divided the Punjab State into two
conmuni ti es Punjabi s and non-Punjabis. The chief target of
the | eaders, workers, candidates sponsored by the Simti and
their agents and workers were the Congress candi dates, who
were pitched against themin every constituency of the H nd
regi on whom they described as being the henchnen of Shr
Partap Singh Kairon, the Chief Mnister of the Punjab, who,
according to respondent and his agents was a  staunch Sikh
and chi ef supporter of the cause of the residents of Punjab
region at the cost of the residents of the Hindi region and
specially the non-Sikhs anbng them They described the
Congress candi date Shri Balwant Rai in this constituency as
being an eneny of the residents of Hndi region specially
and non-Si kh residents of the H ndi region and preached that
if elected be would be a great obstacle in the way of the
non- Si kh residents of the Hindi region and would be a cause
O the death knell of Hindi (language as well. Thi s
poi sonous propaganda on the basis of two conmunities
Punj abis and non-Punjabis and also on the basis of two
religions Sikhs and non-Sikhs and on the basis of two
| anguages Hi ndi and Punjabi was resorted to by the
respondent, his chief agent Shri Devi Lal with his consent
throughout the constituency right fromthe date of the
filing of the nomination paper by the respondent up to the
date of. poll through the various panphlets; posters and the
witings in the paper titled as 'Hariana Kesri’ a nouth-
piece of the ideology of Shri Devi La] rebel congress
| eader. These panphl ets, posters and newspapers' contai ning
the poi sonous propaganda were got published by the
respondent or by the office of the group beaded by Ch. Devi
Lal from the office of the 'Hariana Kesri’ controlled by
Shri Devi Lal with the consent of the respondent and got
di stributed by the respondent through his workers and agents
t hr oughout
396
I m5
the constituency at a |large scale. ’'These witings will be
got produced | ater on when avail able."
In the witten statenment filed by the respondent on July 11
1962 he raised certain prelimnary objections, one of which
was to the effect that the petition failed to conply wth
the requirenents of the provisions of s. 83(1) of the Act as
it did not contain a concise statenent of material facts and
as it did not set out full particulars of the alleged
corrupt practices. According to him the allegations were
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false and that the vagueness consisted in failing to give
the nanmes of the agents or other persons who were alleged to
have conmitted corrupt practices. The appellant in his
reply asserted that all the known particulars so far as
possible in respect of the various allegations of corrupt
practices had been given in detail. Thereupon the Tribuna
franed the followi ng prelimnary issue
"Whether any of the allegations of alleged
corrupt practices as detailed in paragraph 9
of the petition, are vague, indefinite and
devoid of particulars as required by law and
if so, to what effect ?"
After hearing the parties onthis prelimnary point the
Tri bunal gave its finding on Septenber 3, 1962. Accor di ng
to the Tribunal the, petition suffered from the defects
pointed out by the respondent. |It, therefore, gave an
option to the appellant-either-to apply for leave to anend
the petition or to-anplify the particulars of corrupt
practices in the light of the observations nmade by it inits
order and directed that if the appellant did not choose to
do either of these things the charges which were vague woul d

be struck off. |In pursuance of this order the appell ant
made an application for amendnment of the petition and filed
along with it an  anmended petition. This was done on

Septenber 6, 1962. One of the portions of the petition

which was anended was the latter part of para 9(c) (i) and

as amended it reads thus :
"Thi s poi sonous propaganda on the basis of two
conmuni ti es Punj abi's -and non-Punj abis and al so
on the basis of two religions Sikhs and non-
Si khs and on the basis of two | anguages Hi nd
and Punjabi was resorted to by the respondent,
his chief agent Shri Devi Lal - with his consent
t hr oughout the constituency t hr ough t he
various panphlets: One of the panphl et's
titled ’'Phoolon ki Sej se Kanton ki rah par
mager Kkion ?' containing the speech /of @ Shri
Devi Lal dated 5-2-1962 of the type the one of
which is attached with this anended petition
the title page of

397

whi ch purports to have been printed from the
Hal f- Tone Art Press, Delhi by one Dr. Ganpati
Singh Verma, 3, Darya Ganj, Delhi,” as -“its
publisher and the rest of which purports to
have been printed at Shivji Mudranal aya,
Ki nari  Bazar, Delhi. And the other one
titled, 'The case of Hariana and H ndi Region
by Professor Sher Singh, President, Hariana
Lok Samiti presented to Dass Conmission in
which the case of Hariana was put in before
t he Dass Conmi ssion by Professor Sher Singh in
such a way as to spread hatred between the
Si khs and non- Si khs popul ati on of Punjab State
through the various figures given in it of the
State Governnment servants of al | ranks
enployed in the two regions, were distributed
by respondent No. 1, his brother Sh. Sur aj
Bhan and his near relation Shri Lakshm  Chand
Gupta, Contractor Gurgaon at a large scale in
Hi ssar town on the 11th February, 1962 and at
Adanpur Mandi and Wkl ana Mandi on the 12th
February, 4962 and at Barwala on the 13th
February, 1962."

On Septenber 9, 1962 the respondent filed a witten
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statement in answer to the anended el ection petition. In
respect of paragraph 9(c)(i) the respondent, besides denying
the contents of that paragraph, again asserted that the
al | egati ons wer e vague. This was followed by t he
replication by the appellant dated Septenber 11, 1962. On
Sept enmber 12, 1962 issues were framed. On that very day the
respondent preferred an application before the Tribunal for
di smssing the petition under s. 90(3) of the Act. One of
the grounds on whi ch he sought the disnissal of the petition
was that Suraj Bhan who was all eged by the appellant to have
been gquilty of corrupt practices was a candidate validly
nom nated for election, that he was a necessary party to the
petition and that as he was not nmade a party thereto the
petition was liable to be dismssed under sub-s. (3) of s.
90 of the Act. On Novenber 16, 1962 the appellant filed a
reply to the respondent’s application in which lie said that
the allegation against- Suraj- Bhan was not of corrupt
practices and that Suraj Bban could not be said to have been
a candidate for election within the nmeaning of s. 82(b) of
the Act. He further contended that the requirenment of
maki ng a candidate a party does not - extend to the anended
petition especially when the anended petition was filed in
pursuance of an order of the Tribunal. On the same day he
made an application under O 1, r. 10 of the Code of Civi
Procedure for perm'ssion to join Suraj Bban as a respondent
to the petition. |[In paragraph 9
398
of that application the appellant made an alternative prayer
to the effect that in case he was not permitted to join
Suraj Bhan as a respondent to the petition he may be all owed
to further anend the petition by the deletion of the words
"his brother Shri Suraj Bhan" in paragraph 9 (c) (i) of the
amended petition, in the 5th line fromthe bottomof cl. (c)
(i) of para 9. Hs application was opposed by t he
respondent, . The Tribunal, after ~hearing the parties
dism ssed the appellant’s application dated Novenber 16,
1962 as well as the election petition. The appellant then
preferred an appeal before the Hgh Court of Punjab but that
appeal failed. The High Court, however, granted him a
certificate wunder Art. 133(1)(c) of the Constitution and
that is how it has cone up to this Court.
The ground on which the petition has been dism ssed by the
Tribunal is that it does not conply with the requirenents of
cl. (b) of s. 82. The relevant provision reads thus :
"A petitioner shall join as respondents to his
petition-
(b) any ot her candi dat e agai nst whom
al l egations of any corrupt practice are . made
in the petition."
Clause, (b) of s. 79 defines a candidate thus
" candi dat e’ means a person who has been or
clains to have been duly nominated as a
candi date at any el ection, and any such person
shall be deenmed to have been a candidate as
from the tinme Wwen, with the election in
prospect, he began to hold hinself out as a
prospective candi date."
Suraj Bhan was a duly nom nated candidate and though he
withdrew his candidature within the tine pernitted by the
rules he nust, for the purpose of s. 82, still be regarded
as a candidate. As pointed out by this Court in Mhan Singh
v. Bhanwarlal (1) a person who was duly nominated as a
candi date for election would not cease to be a candidate for
the purpose of Parts VI, VII and VIIl of the Act nerely
because he withdrew his candidature. Therefore, according




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

to this Court where a petition contained any inputation of
corrupt practice against such a person it <could not be
regarded as properly constituted unless he was inpl eaded as
a respondent .
M. Setalvad s contention, however, is that what sub-s. (3)
of s. 90 of the Act contenplates is a petition as
originally filed by the
(1) AI.R 1964 S.C. 1366.

399
petitioner and not an anmended petition. H's argunent is
that wunder this provision not nmerely the Tribunal but also
the Election Comm ssion has the power of dismssing an
el ection petition on the ground that it does not conply with
the provisions of s. 82. Since there is, according to him
no provision for amendment of an election petition during
the time the Election Commission is seized with it, and
since wunder sub-s. (3) of S. 90 the powers of the Tribuna
are identical with those of the El ection Conm ssion under s.
85, we nust take the expression "election petition" to nean
an unanended el ection petition. It is not necessary for us
to consider whether the Election Comission can permt
amendnment of an el ection petition, but assuming that it has
no such power it does not followthat the Tribunal to whom
the petition has been sent for trial has no power to disniss

it after it has/ been amended by the petitioner. The
procedure regarding the trial of election petitions is
contained in Chapter IIl of the Act, the first section in
which IS s. 86. That section deals with the appoi ntment of
an Election Tribunal. It provides that if the petition is
not dismssed under S. 85 by the Election ~Conmssion, it
shall be referred to an Election Tribunal for trial. Sub-

section (1) of s. 90 provides that subject to the provisions
of the Act and rules nmde thereunder, every election
petition shall be tried by the Tribunal, as nearly 'as nay
be, in accordance with the procedure applicable under the
Code of Civil Procedure, 1908 to the trial of suits. Under
O M, r. 17 of the Code of Cvil Procedure a civil court
has power to permt anmendnent of pleadings and, therefore,
it is obvious that the Tribunal can exercise the sanme power
with respect to a petition referred to it for trial as the

civil court. Sub-section (3) provides that the Tribuna
shall dismss the petition if it does not conmply wth the
provisions of S. 81 or S. 82 notwithstanding that it has not
been dism ssed by the El ecti on Conmi ssion under S. 85. It

would follow fromthis that the power of the Tribunal to
dismiss an election petitionis not in any way affected by
the fact that it was not dismssed by the El ecti on
Comm ssion wunder S. 85. Indeed, this provision gives an
i ndependent power to the Tribunal to dismss an election
petition on the ground of non-conpliance with the provisions
of ss. 81 and 82 despite the fact that the  Election
Conmi ssion has not chosen to dismiss it upon those grounds
under S. 85. Since ail election petition can be permtted
by the Tribunal to be amended, a petition, which has  been
anmended would, from the date of amendnent, be the only
petition before it. Therefore, that would be the petition
with respect to which it could exercise the powers conferred
upon it by sub-s. (3) of S. 90. To hold otherwise would
lead to the result that the powers conferred by the
| egi sl ature on

400

the Tribunal by this provision will become non-exercisable
in respect of one category of election petitions. There is
nothing in S. 90 which deprives the Tribunal of any of the
powers conferred wupon it by the aforesaid provision. No
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ot her provision has been brought to our notice which has the
ef fect of taking away the express powers conferred by sub-s.
(3)) of s. 90 on the Tribunal by reason of an anendnment of
the petition. W cannot, therefore. accept his contention
The next <contention is that there was no allegation of
corrupt practice against Suraj Bhan. W have already set
out the anended portion of paragraph 9(c)(i) of the petition
and there the appellant had clearly alleged that certain
panphl ets were distributed, anmongst others, by Suraj Bban
one of which was titled : "Phool on ki sej se kanton ki rah
per, mager kion ?" and the other was "The case of Hariana
and Hindi Region." It is alleged that these panmphlets were
couched in |anguage which tended to spread hatred between
the Si khs and non-Sikhs in the State O Punjab. Under sub-
s. (3-A) of s. 123 of the Act the pronotion of, or attenpt
to pronote, feelings of ennity or hatred between different
classes of the citizens of India on grounds of religion,
race, caste, community or |anguage, by a candidate or his
agent or ‘any ot her pet-son wi th the consent of a candidate
or his election agent for the furtherance of the prospects
of the election of that candidate  or for prejudicially
affecting the election of any candi date anbunts to a corrupt
practice. The allegations against Suraj Bhan are thus
obvi ously al | egati ons of corrupt practice.
M. Setalvad then contended that the appellant did not
thereby allege that it was the intention of Suraj Bhan to
pronmote or attenpt to pronote feelings of enmity etc. He
al so contended that the allegationsin the petition are,
strictly speaki ng against the respondent and not Suraj Bhan
and that nerely alleging that Suraj Bhan distributed the
panphl ets wi thout inputing to himthe know edge, express or
inmplied, of the contents of the panphl ets does not anount to
an allegation of corrupt practice, In support of ‘this he
pointed out that the appellant had expressely submitted to
the Tribunal that no allegation of corrupt practice was ever
intended to be nade against Suraj Bhan. This is not quite
correct because the Tribunal in'para 16 of its order has
observed as foll ows:
“I't has not been seriously challenged that
(sic) in fact it cannot be challenged that the
al l egations made against Suraj Bhan in the
amended petition amunt to —allegations of
corrupt practice."
401
Apart from that the allegation against. the  respondent
hinself is in practically the sane ternms as that ~ agai nst
Suraj Bhan and ot her persons nentioned in paragraph 9(c)(i)
of the petition. The appellant did not say inhis petition
that the respondent had no know edge express or inplied of
the contents of the panmphlets. Yet, according to him he
was qguilty of corrupt practice by distributing and- causing
the distribution of the panphlets through Suraj bhan and
ot hers. If the avernents contained in the aforesaid para-
graph are, therefore, not to be regarded as all egations  of
corrupt practice against Suraj Bhan they could also not  be
regarded as allegations of that type agai nst the respondent.
If that were so, the whole of paragraph 9(c)(i) would |ose
its meaning and significance. Indeed, both the Hi gh Court
and the Tribunal have regarded the allegations therein as
al  egations of corrupt practices and we ourselves do not see
how el se they could be construed.
M. Setal vad then contended that the Tribunal had no power
to allow or direct the anendnent of the election petition as
it is not a suit between two parties but is a proceeding in
which the entire constituency is interested and referred in
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this connection to two decisions of this Court in K Kamara
Nadar v. Kunju Thevar(1) and Ml | appa Bassappa v. Basavara
Ayyappa (2)

In the Act as it stood prior to its amendnent in 1956 the
provi sions of the Code of Civil Procedure relating to tria
of suits were made applicable to trial of election petitions
by s. 90(2). Those provisions are now reproduced in s.
90(1) of the Act. As regards allegations of corrupt and
illegal practices s. 83(2) provided, as does s. 83(1)(a)
now, that full particulars of the parties alleged to be
guilty of such practices be given. Subsection (3) empowered
the Tribunal to permt amendnent of the particul ars. Thi s
latter provision has been deleted. But while it was stil
in force this Court held in Harish Chandra Bajpai v. Tril ok
Singh (3) that despite this provision, the Tribunal had
power to permt amendnent under 0. VI, r. 17, Code of Cvi
Procedure in regard to matters other than those failing
within sub-s. (3) of s. 83. Bhagwati J., who was a party to
this decision-and who delivered the judgnent of the Court in
the two  cases earlier referred to has not expressed any
di ssent fromthis view. \Wat he did say in those cases, in
so far as permission to anend is concerned was that the
Tribunal had no power to grant it so as to enable the
petitioner whose petition did not " conply with the
provisions of s. 81 or-s. 82 to renedy

(1) [1959] S.C.R 583.

(3) [1957] S.C.R 370.

(2) [1959] S.C.R 611

402

the defect. in the case before LIS, the Tribunal did by
giving an option to the appellant either to anend the
petition or furnish particulars or to have para 9(c) (i)
struck off as being vague enable the appellant to renbve a
defect pertaining to the presentationof a petition or
joinder of parties (which are natters dealt with by ss. 81
and 82). W agree, with what has been said in Harishchandra
Baj pai 's case(1) and hold that the Tribunal was conpetent to
allow or give an option to the appellant to anend the
petition.

The next contention of |earned counsel is that since the
petition had become defective by reason of the amendnent the
Tri bunal should either have permtted the appellant to join
Suraj Bhati as a respondent or to further anend the petition
by deleting reference to Suraj Bhan. A patty can avai
hinself of the provisions of O [I. r. 10(1),C P.C.  subject
to the lawof limtation. Assuming that a Tribunal can
permt the joinder of parties, we nmust point out that wunder
S. 81 of the Act an election petition has to ‘be presented
within 45 days of the date of the election of the returned
candi date. The application under 0. 1. r. 10 was nmde nore
than eight nonths after the election of the respondent and
was thus inordinately late and could, therefore, 'not be
gr ant ed. As regards joinder of Suraj Bhan in exercise of
the powers conferred on a court by 0. I. r. 10(2) all  that
we need say is that the natter was in the discretion of the
Tribunal and we would not lightly interfere with what the
Tri bunal has done. As regards the last submission, it
cannot be forgotten that the appellant did have the choice
when the Tribunal rmade its order on September 3, 1962 to
decline to amend and suffer para 9(c)(i) being struck off.
He chose to amend and has lost the right to adopt the
alternative. Moreover, though the decision in Kanr aj
Nadar’ scase (2) may not strictly apply to allow a further
amendment for avoiding the penalty under S. 90(3) of the Act
woul d have been grossly inmproper and the Tribunal was right
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inrejecting it.

In the circunstances we dismss the appeal but nake no order
as to costs.

Appeal dism ssed

(1) [1957] S.C.R 370.

(2) [1959] S.C R 583.
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