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PETI TI ONER
COVPETENT AUTHORI TY, AHVEDABAD

Vs.

RESPONDENT:
AMRI TLAL CHANDMVAL JAIN & CRS

DATE OF JUDGVENT: 29/ 04/ 1998

BENCH
K T. THOMAS, D.P. WADHWA

ACT:
HEADNOTE
JUDGVENT:
W TH
Cl VI L APPEAL NO. 1487 OF 1994
AND

CRI M NAL APPEAL NO. 574 OF 1994
JUDGMENT
D. P. Wadhwa, J.

These are three appeals. Two appeals (Crininal Appea
Nos. 2/94 and 574/94) are directed ~against the judgnent
dated April 29, 1993 of a DivisionBench of the Gujarat High
Court and have been filed respectively by the Conpetent
Authority and the State of CQujarat. By this inpugned
judgrment the High Court allowed two wit petitions filed by
the respondents declaring that the order of detention passed
agai nst the first respondent Anritlal Chandnal Jain
("Amritlal") under the provisions of the Conservation of
For ei gn Exchange and Prevention of Snuggling Activities Act,
1974 (for short ‘COFEPOCSA') was illegal and it quashed the
proceeding initiated under the Smuggl ers and Forei gn
Exchange Manipul ators (Forfeiture of property) Act, 1976
(for short ‘SAFEMA') against the respondents.  The ~third
appeal (CGivil Appeal 1487/94) has been filed by the
Conpetent Authority and is directed against  the judgnent
dat ed June 23, 1993 of another Division Bench of the Cujarat
Hi gh Court by which the Hgh Court dismssed the wit
petition filed by the Conpetent Authority in which the
Conpetent Authority had sought directions restraining
Conmi ssi oner of Income-tax, Qujarat-1 fromrel easing seized
silver to Ms. Agra Bullion Conpany and Amritlal. In this
appeal Conmi ssi oner of Income-tax, Gujarat-1 is  also
respondent. The Conpetent Authority has been constituted
under the SAFEMA and it means an officer of the Centra
CGovernment to performthe functions under SAFEMA.

By order dated July 21, 1982, passed under Section 3 of
the COFEPOCSA by the State of Gujarat Anritlal was det ai ned.
He challenged his detention by filing a wit of habeas
corpus under Article 32 of the Constitution in this Court
(WP 1151/82). State of GQujarat, however, revoked the order
of detention by order dated Cctober 18, 1982 but by separate
order on the same grounds and passed on the sane day
Anritlal was again detained. This led to filing of second
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wit of habeas corpus by Amitlal in this Court (W
1342/82). First wit petition was di sposed of on Cctober 20,
1982 by the follow ng order: -

" Shri Ram Jet hmal ani , | ear ned
counsel for the petitioners states
t hat the i mpugned or der of

detention in each of these cases
has since been revoked and the

petitioners wer e thereafter
rel eased. The | ear ned counse

further states that sonetine after
their rel ease, on the day of
rel ease itself, each of t he

petitioners, has been served with a

fresh order of detention and taken

into custody. He proposed to file

fresh petitions under Article 32 of

the Constitution.. Such petitions,

if and when filed, nay be |listed

for ‘prelimnary hearing. Liberty to

menti-on.

The petitions ar e, t her ef or e,

di sm ssed as infructuous."

During the pendency of the second wit petition the
detenu Anritlal was ordered to be released on parole by
order date Novenber /8, 1982. In the nmeanwhile the period of
detention of Amitlal was reduced by the detaining authority
up to August 16, 1983 when he was rel eased from detention
Second writ petition was disposed of on July 10, 1985 by the
foll owi ng order: -

“"In so far as these cases are

concerned, the period during which

the petitioners were on parole

shall be taken into account while

calculating the total period of

detention. The order of " detention

was passed nore than two and half

years ago
The wit petitions will st and
di sposed of in terns of ‘this
order."

On Cctober 10, 1985 Conpetent Authority issued notice
under Section 6 of the SAFEMA to the respondents in Crl. As.
2/94 and 574/94. That was challenged by filing a wit
petition in the Qjarat H gh Court (SCA~ 5684/ 85).
Subsequently, however, the grounds on which notice of
forfeiture under Section 6 of SAFEMA was issued were revised
and other notice under Section 6 was issued. (That led to
filing of another wit petitionin the GQujarat H gh Court
(S. Cl. A 499/91). Wen notice under Section 8 of SAFENVA
was i ssued on July 28, 1991 yet another writ petition (SCA
5900/91) was filed. Since the very foundation of  action
under SAFEMA was the order of detention passed against
Anritlal under COFEPOCSA, that very orders were chall enged in
these wit petitions. By the inpugned judgrment dated Apri
29, 1993 SCA 5684/85 was allowed to be wthdrawmn and
S.Crl.A 499/91 and SCA 5900/91 were allowed. It was held
that the order of detention of Anritlal was illegal and the
proceedings initiated under SAFEMA on the basis of said
illegal order were quashed.

To wunderstand the third appeal (CIVIL APPEAL NO
1487/94) we nmay refer to some of the facts. Search and
sei zure operations were conducted at the prenises of
Anritlal by the authorities wunder the Inconme-tax Act, 1961
on Decenber 24, 1981, which led to seizure of 1465.201 kgs.
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of silver. Qut of that Ms Agra Bullion Conpany clained
owner ship of 301.203 kgs. of silver. Anritlal approached the
Settl ement Conmi ssioner under the Incone-tax Act on Decenber
7, 1984 and the proceedings were adnitted by the Settl enent
Conmi ssion. The Settlenent Conmi ssioner, it would appear
passed orders in favour of Anritlal and Agra Bullion Conpany
for releasing the seized silver to them By Iletter dated
Cctober 21, 1991 the Conpetent Authority requested the
Conmi ssi oner of Income-tax, Gujarat-1 not to release the
silver to Amritlal and Agra Bullion Company wuntil the
proceedi ngs under SAFEMA, which had been initiated in the
meanwhil e, were concl uded. Commi ssioner of Income-tax,
Gujarat-1 by his letter dated Novenber 4, 1991 expressed his
inability to accede to the request of the Conpetent
Authority and said it ~was not possible to hold back the
silver ordered to be released to Anritlal and Agra Bullion
Conpany by the Settlenent Conmission. This pronpted the
Conpetent “Authority to file wit petition (SCA 309/92) in
the Gujarat H-gh Court challenging the order of Conm ssioner
of I ncone-tax, Q@ujarat-l which had been comunicated to the
Conpetent -Authority by letter dated Novenber 4, 1991. This
SCA 309/ 92 subsequently came to be unconditionally w thdrawn
on April 8, 1991. Having thus w thdrawmn SCA 309/92 the
Conpetent Authority, it is stated that under |egal advice,
filed another wit “petition (SCA 7623/92) practically
claimng the sane reliefs which it had prayed earlier in SCA
309/92) practically claimng the same reliefs which it had
prayed earlier in SCA 309/92. The High Court was called upon
the decide the validity and legality of the order passed by
the Settlement Conm ssion under -~ the Incone-tax Act as well
as that contained in the letter dated Novenber 4, 1991 of
the Conmmi ssioner of Incone-tax, Gujarat-]|. By '\ i npugned
judgrment dated June 23, 1993, SCA 7623/92 was di sm ssed by
the Hgh Court holding the same infructuous as proceedi ngs
under SAFEMA had been quashed against Anritlal and others.
Hi gh Court also did not go into the question whether second
wit petition by the Conpetent Authority was mmintainable
after the first having been w thdrawn when relief clained in
both the wit petitions was practically the sanme.” H gh Court
took notice the decision dated April 29, 1993 of another
Di vi sion Bench where it was held that detention of Anritlal
was illegal and since the very foundation for initiation of
proceedi ngs under SAFEMA was knocked out the proceedings
under SAFEMA had cone to an end and there was nothing
further that was required in SCA 7623/92 to be considered
whi ch had thus becone infructuous. Aggrieved by the judgnent
dat ed June 23, 1993 (in SCA 7623/92) Competent Authority has
filed appeal in this Court (ClIVIL APPEAL NO. 1487/84).

W nay also note that the Hi gh Court inits judgnent
dated April 29, 1993 had held that the order of detention of
Anritlal was bad on two counts, viz., (1) that second order
of detention on the sanme grounds coul d not be passed and (2)
the order of revocation of the first detention order was

itself null and void. H gh Court, however, did not consider
other challenges to the validity of detention order
M. Goswany, | earned counsel appearing for t he

Conpetent Authority, submitted that the Division Bench in
SCA 7623/92 did not go into the nerits of the controversy
and had solely relied on a decision of this Court in union
of India vs. Haji Mastan Mrza (AR 1984 SC 681), which was
held not to be good law in the 9 Judges Bench decision of
this Court in Attorney GCeneral of India and ors. Vs.
Anratlal Prajivandas and ors. (1994 (5) SCC 54). M. Goswany
did not refer to the decision of the G@Gujarat H gh Court
dated April 29, 1993 which was the subject matter of two
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ot her appeals when all the three appeals were being heard
together. He confined his attack to the judgrment of the High
Court dated June 23, 1993. However, whatever he said al so
touched upon the validity of the order of the H gh Court
dated April 29, 1993. M. CGoswany said that the order of
detention passed in 1982 was being challenged in 1991 which
he said could not be done in viewof the lawlaid by this
Court in Amatlal Prajivandas case. Hi s subm ssion was that
proceedi ng under SAFEMA could not be challenged on the
all eged ground of detention being illegal unless the detenu
chose to question his detention before the Court during the
peri od when such order of detention was in force or he is
unsuccessful in his attack thereon. To support his
submi ssion he relied upon detailed observations of this
Court in paras 40,41 and 42 of the judgnent in Amratla
Prajivandas case and particularly to para 56 where this
Court summarized its decision. on various issues raised
before it  in that case. W are concerned with sub-para 3(b)
of para 56 which i s as under: -

"(b)" _An order of detention to which

Section 12-A is applicable as well

as an order of detention to which

Section 12-A was not applicable can

serve as the foundation, as the

basis, for applying SAFEMA to such

detenu and to his relatives and

associ ates provided such order of

detention does 'not attract any of

the sub-clauses in the proviso to

Section 2(2)(b). If such detenu did

not choose to question the said

detention (either by hinself or

through his next friend) before the

Court during the period when such

order of detention was in force, -

or is unsuccessful in his attack

thereon, - he, or his relatives and

associ at es cannot attack or

question its wvalidity when it is

made the basis for applying SAFEVA

to him or to his relatives or

associ ates. "

None of the appellants questioned validity of the order
of the H gh Court in the judgnment dated April 29, 1993
hol ding that second order of detention on- the same grounds
could not have been passed and on that account order of
detention was illegal. Their only contention was that the
order of detention had not been chal l enged at. the
appropriate time and that the inpugned judgnment coul d not be
sustained in view of decision of this Court in Amitla
Prajivandas’'s case. That does not appear to us to be quite
correct. W mmy at this stage refer to challenges nmade to
the orders of detention by Anritlal when the orders of
detention were in force. First order of detention was itself
revoked by the detaining authority. This, therefore, ceased
to exist. This is apart from the fact that H gh Court had
hel d that revocation was not validity made. Neverthel ess the
detenu had been released. Second order of detention was
chal | enged on various grounds but this Court again did not
go into the validity of the order of detention. If Amitla
had not challenged his order of detention during the period
the orders of detention were in force M. Goswany woul d have
been right but, unfortunately, for himthat is not so. There
were chall enges to both the orders of detention. True, it is
not enough that there is a nmere challenge and that chall enge
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has to be upheld or negatived by the Court. Wen there is
challenge to the legality of detention in wit of habeas
corpus the challenge is in effect to the legality and
validity of the grounds on which the order of detention is
made. It is not that to challenge the legality and validity
of the grounds on which order of detention is passed the
detenu has to file a separate wit petition seeking a wit
of certiorari. Once the detenu is released during pendency
of his wit petition has becone infructuous and that the
grounds on which the order of detention becone invalid. But
then if the Court refuses corpus when detenu is rel eased the
detenu on that account cannot be nade to suffer holding that
he did not successfully challenge his order of detention
That is exactly what has happened in this case. Wit
petition 1342/92 cane to be disposed of an July 10, 1985.
This wit petition along wth others was being heard
together. This Court did not. go into the question of
validity of the order of detention but disposed of the
matter on  account of the fact that detenu had al ready been
rel eased from his detention.” W, therefore, cannot say that
challenge to - the order of detention by Anritlal was
unsuccessful and that he or his relatives or his associates
were in any way debarred from challenging the order of
detenti on subsequently when notices under SAFEMA were issued
to them

Accordingly, we do not find any nerit in these appeals.
These are di sm ssed.




