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The present appeal is filed by the Union Bank of India against the fina

j udgrment dated 25.2.2005 of the Division Bench of the High Court of Kerala
at Ernakulamin Wit Appeal No. 883 of 2003 where the Hi gh Court has upheld
the judgnent of the learned single Judge which ordered the appell ant-Bank
to grant enploynment to the respondent in terns of the directions of the

| earned single Judge on conpassi onate grounds.

It is settled | aw that the conpassi onate enploynent has to be granted in
very rare necessitous circunstances.

The appel | ant-Bank in order to reduce
formul ated a Scheme for enpl oynment on
judgrment of this Court in Uresh Kunmar
[1994] 4 SCC 138. The Schene provi des

t he indi vi dual. human di scretion, had
conpassi onate grounds in terns of the
Nagpal v. State of Haryana and O's.,
that the conpassionate enploynent is

nmeant only for cases where the bereaved person’s family is in grave penury.

The Schene further

provi des the system for conputation of the financia
condition of the concerned famly including the various heads of

recurring

and fixed incomes receivable by the famly to determ ne their entitlenent

for the conpassionate enploynment. It

is pertinent to nention that the

pensi on was not payable in the Bank prior to 1994 when an option for the
same was given to the enployees for the first tine. The availability of

pension to the famly of the deceased

paranmeters for conmputation of the financia
the said option was exercised by |ess than half of

The said Schenme was subsequently anmended in 2003 to provide
cash conpensation in sonme of the deserving cases,
i ncomre norns, when the conpassi onate was not feasible.

because, as aforesaid,
the enpl oyees.

qualified as per
As al ready noti ced,

Circul ar
col l ectively.

enpl oyee is al soone of financia
condition of the famly

who wer e ot herw se

the Bank circul ated a Schene for appoint nent of
dependants of deceased enpl oyees on conpassi onate grounds.
and the Schene annexed to the same is annexed as Annexure P-1

A copy of the

Sonme of the salient feactures of the Schene read thus:

"Uni on Bank of India
Depart nent of Personnel

Per sonnel Policy Section

Schene For Appoi ntment of Dependant of Deceased Enpl oyees on Comnpassi onat e
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G ounds.

Wiereas it is deenmed expedi ent and necessary to provide for
appoi nt nent of dependants of deceased enpl oyees dying in harness
and | eaving his/her famly in penury and w thout any nmeans of
livelihood the Bank hereby frames the foll owi ng schene providing
for and regul ating the nmethod of appointnment in the
clerical/subordi nate cadre on conpassi onate grounds of w dow,

wi dowers and chil dren/dependents of its enpl oyees who die while in

servi ce.
1. Short Title and Commencenent
2 Definitions
3. Appoi nt rent Under The Schene:

The Bank may, in its discretion, appoint-in the Bank in any of the posts
menti oned hereunder, the wi dow or wi dow or wi dower or son (includes legally
adopted son) or a daughter of a deceased enpl oyee of the Bank or a near
relative indicated by the wi dow widower (in case the deceased enpl oyee has
| eft behind no chrildren of his own eligible for appointnent) on whom
she/he will be wholly dependent and who would give in'witing that he/she
will look after the famly of the deceased enployee, if the w dow or

wi dower or son or daughter or a near relative, as the case may be, fulfils
the criteria for appointnent under the Scherme:

Wiere the deceased enpl oyee was a wi dow wi dower the Bank may
exercise its discretion to appoint the next elder in the famly.
However, in the case of an unmarri ed deceased enpl oyees, the Bank
may exercise its discretion to appoint his/her brother or sister
subject to clause 5(iii) and (iv) of the Schene. In the case of a
wi dower, however, (a husband of a deceased fenal e enployee) will be
consi dered for appoi ntnent on comnpassi onate grounds, only if he was
fully dependant upon his wife and is incapable of naintaining

hi msel f either for the reason of accident or 'sickness or otherw se.
Such candi date, however, will be eligible for appointnent subject
to his being found suitable for appointnment so.as to discharge his
duties in the normal circunstances.

The appoi nt ment under this Scheme shall be made in clerical and
sub-ordi nate cadres, which is as under

(1) Cashi er-cum C er k/ Typi st -cum C er k/ Tel ephone Oper at or
(ii) St enographer and such ot her posts in clerical cadre.

(iii) Subordi nate Staff.
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4, Sancti on For Appoi nt nent

Appoi ntmrent under the Schene will be nade by the Conpetent Authority. The
obj ect of granting compassi onate appointnent to the dependant of the
deceased enployee is to enable the famly to tide over the sudden crisis,

conpassi onate appointment will be offered by the Bank only in the case
where the Bank is satisfied that the financial condition of the famly is
such that but for the prrovision of enploynment, the famly will not be able

to neet the crisis. Wile considering such appointnent the conpetent
Authority will take into account the following to determine the financia
condition of the famly:-

(a) Fam |y Pension

(b) Gatuity

(c) Enpl oyees’ s/ Enployer’s contribution to the Provident Fund
(d) Any conpensation paid by the Bank or its Wl fare Fund

(e) Proceeds of LIC Policy and other investnents of the deceased
enpl oyees

(f) Income for famly from other sources

(9) Enpl oynent' of other family nmenbers

(h) Size of the family and liabilities, if any, etc."”

The father of the respondent who was workingas a Cerk-cum Cashier in the
Bank di ed on 12.8.2001. He was a pensi on optee.

On 12.1.2002, the respondent applied for enploynent in the Bank on

conpassi onate ground. The said request for appointnment on comnpassi onate
ground was declined by the conmpetent authority of the Bank on the ground
that the respondent’s fam |y was not indigent. The conpetent Authority took
into consideration the net termnal benefits of Rs. 5,47,495/- received by
the fam |y after deducting the liability including'the housing | oan and
personal |oan. The conpetent Authority also considered that the famly of
the deceased enpl oyee at that tine had al so received nonthly famly pension
of Rs. 4,468- (which at present is Rs. 5, 176/-).

On 30.7.2002, the respondent filed a wit petition inthe H gh Court
chal l engi ng the rejection order of the Bank to appoint the respondent on
conpassi onate ground. The Bank filed their counter affidavit to the wit
petition. On 26.3.2003, the | earned single Judge of the Hi gh Court allowed
the wit petition on the ground that the respondent being eligible as per
the Schene formul ated by the Bank was |iable to be appointed on

conpassi onate grounds. The appellant-Bank filed Wit Appeal No. 883 of 2003
before the Division Bench of the High Court along with 'a m scell aneous
application being I.A No. 181 of 2003 for ad-interimstay. The Division
Bench of the High Court dismissed the wit appeal by the inpugnhed judgnent.
Aggri eved by the dismssal of the appeal, the Bank has preferred the above
appeal by way of special |eave petition in this Court.

We heard M. Raju Ramachandran, |earned senior counsel assisted by M. O P.
Gaggar, |earned counsel appearing for the appellants and M. G Prakash,
| earned counsel appearing for the respondent.

M. Raju Ramachandran drew our attention to the salient features of the
Schene for appoi ntnment of dependant of deceased enpl oyees on comnpassi onate
grounds. He also invited our attention to the pl eadings, the judgnents
rendered by the | earned single Judge and the Division Bench and
denonstrated before us that the criteria fixed for considering eligibility
for conpassi onate appoi ntment has not been satisifed in this case by the
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respondent and, thereof, the respondent is not entitled to any relief in
the wit petition as prayed for by him He also subnitted that the

conpassi onate enploynent in the Bank is nmeant only for rare cases of

conpl ete penury of the dependants of the deceased enpl oyee and in facts and
circunmst ances of this case where the famly of the enployee is getting
pensi on and has other incone, such a situation is not present. In support
of his subm ssions, he relied on the following rulings of this Court:

1. Uresh Kumar Nagpal v. State of Haryana and Ors., [1994] 4 SCC 138.
2. CGeneral Manager (D & PB) and O's. v. Kunti Tiwary and Anr., [2004]
7 SCC 271.

3. Punj ab National Bank and Ors. v. Ashwi ni Kumar Taneja, [2004] 7 SCC
265.

M. Raju Ramachandan has al so denonstrated before us with facts and figures
that the respondent was not eligible for conpassi onate enpl oynent on the
fi nanci al paraneters.

Per contra, M. G Prakash, |earned counsel appearing for the respondent
submtted that the respondent’s father was sanctioned a total anobunt of Rs.
5, 06, 910/- under various heads including gratuity, Provident Fund etc.
and that the Provident Fund Scherme was sol ely based on the enpl oyee’s
contribution and out of the total anmpunt nentioned above an amount of Rs.
4,86, 000/ - was deducted towards liability by the Bank itself and the net
anount received on the death of his father was Rs. 74,910/- and that the
famly of the deceased consists of w fe, unmarried daughterr and 3

unenpl oyed sons including the respondent herein and the deceased’'s wife is
a chronic asthmatic patient and the famly is having no earni ng menber and
the sole incone is the fanm |y pension received by the nother of the
respondent which cones to Rs. 3, 232/- and is likely to be reduced after 7
years. He further submitted that the respondent bel ongs to the Schedul ed
Caste category and that none of his fam ly nenbers is enployed and that the
application submtted by the respondent was rejected by the Bank w t hout
giving any reason. After referring to the Schene formulated by the Bank, he
further submtted that the | earned single Judge after taking into
consideration the entire circunstances allowed the'wit petition filed by
the respondent directing the Bank to give conpassi onate appointnent and
that the appeal preferred by the Bank was al so disnissed by the D vision
Bench, therefore, this Court exercising its jurisdiction under Article 136
of the Constitution of India will not interfere with the concurrent
findings rendered by the Hi gh Court. He further submitted that the Bank has
gi ven appoi ntnment to persons who had recieved financial assistance and were
well of inlife. He also placed before us the copies of the appointnent
orders issued after rejecting the claimof the respondent to sone other
persons on conpassi onate grounds and that the appointment given wll
clearly go against the contention of the Bank that there is no vacancy at
present and the subsequent conpassi onate appoi ntnent given to the
abovenenti oned persons is discrimnatory and is in violation of Articles 14
and 21 of the Constitution of India. Wwen the financial status of the
respondent is conmpared to the abovenentioned persons, the respondent’s
famly is having only ten cents of land and a snmall house situated therein
and is living with the neager inconme of pension. Concluding his argunents,
he submitted that the contention of the Bank that the respondent is not
entitled for conpassionate appoi ntnment Schene is unsustainable and that the
respondent is not given any |lunmp sum paynent as offered to the others in
the event of not taking conpassionate appointnent. He cited the decision of
this Court in Balbir Kaur and Anr. v. Steel Authority of India Ltd and
Ors., [2000] 6 SCC 493 in support of his contention which held that the
deni al of conpassionate appointnment in deserving cases is denial of socia
and econom ¢ justice as enshrined in the Constitution and that the
respondent is a deserving candi date for conpassionate appoi ntment and has
been discrimanted in the natter of appointment by the Bank and both the

| earned single Judge and the Judges of the Division Bench concurrently
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found that for eking out livelihood, there is no sufficient inconme for the
fam ly of the respondent.

We have carefully considered that rival submissions with reference to the
records. The inmpugned judgnent of the Division Bench is based on a numnber
of wong facts which are contrary to the facts avail able on records. First,
the termnal benefits paid to the dependents for deceased enpl oyee are Rs.
7,18, 751/ - which after adjusting the pending housing | oan and personal | oan
amount conmes to Rs. 5,47,495/- This sumwas actually paid. Secondly, the
famly of the deceased enpl oyee was given famly pension of Rs. 4,468 (Rs.
3232 basic and Rs. 1236 DA) at the time of death which as of nowis Rs. 5,
176/ - Thirdly, the mention that the Bank has provided enpl oynent to kith
and kins of four dependents of high ranking officers is also wong. In fact
only three dependents of the deceased enpl oyees have been provi ded

conpassi onate enpl oynent. One of themwas a sub-staff enployee, lower in
rank than the father of the respondent. Second was dependent of a clerica
staff enployee and-thirdis the dependent of a junior nost grade officer
Two of them are schedul ed castes. And lastly, the description of the
dependents of the deceased enployee is al so wong. The deceased enpl oyee is
survived by w dow, three sons and one daughter and not one son and three
daught ers-as hel d.

The Division Bench, in our opinion, has failed to notice the fact that the
fresh enploynent wi th the bank has reduced considerably and the grant of
enpl oyment on conpassi onate grounds to all the cases shall shut the door
for enployment to the ever-grow ng population of unenpl oyed youth nore
particuarly when the industry is being asked to reduce the enpl oyees by

of fering retirenent schenmes. The Division Bench has failed to appreciate
the fact that the scheme for conpassionate enploynment is very el aborate and
it provides for determnation of the financial condition of the financia
conditions of the fam |y on various factors and takes into consideration
the incone of the famly fromall sources. The H gh Court also has not
noticed that the inpugned judgnment shall open a Pandora box of litigation
and all the persons who have been deni ed any such enploynent shall take
recourse to the simlar litigations. This apart, the Division Bench has
also arrived at a wong finding that the anmount of termi nal benefits of the
respondent is paltry and calculated famly pension of Rs. 100/- per day
thereby holding that the fam |y of the respondent i's in penury whereas in
fact the family is receiving nonthly pension of Rs. 5/179/- in addition to
the ternminal benefits already received. The Bench has al so wongly

consi dered the basic pension anpbunt of Rs. 3,232/-"as the full pension
amount and has ignored the dearness all owance payable on the same. In the
i nstant case, the Division Bench cane to a wong finding that the term na
benefits were calculated at Rs. 5,60,910.35 but the fam ly was paid Rs.
74,910/ - After adjusting the loan anpbunt, the termi nal benefits paid to the
dependants of the deceased enpl oyee are Rs. 7,18, 751/- which after

adj usting the pendi ng housi ng | oan and personal | oan anmpunt are Rs.

5, 47,495/ - which was actually paid to the famly., This |lunmp sum anmount
woul d al so generate the reasonable nonthly interest ampount which was al so
consi dered by the conpetent authority in conputing the recurrent incone to
the famly. The Division Bench, in our opinion, came to a wong finding
that the person given enployrment were kith and kin of four high ranking

of ficials and erronneously held that the appellant acted arbitarily and
capriciously and was indiferrent to the needs of his enployees and caring
only for the high salaried officers of the sane bank. It is a natter of
record that the ampbunt of pension al one was about 60% of the |ast drawn
sal ary of the deceased enpl oyee and besi des that the enpl oyee's dependants,
had received a | unmp sum nmonetary benefits of Rs. 5,47,495/- after

of fsetting the housing | oan and personal |oan outstanding which could al so
generate a substantial nmonthly incone if invested wi sely. The Hi gh Court

al so conmtted an error in directing the appointrment of the respondent
under the new schene of conpassionate appoi ntment 2003 al t hough he was not
eligible to be appointed.

VWen an enpl oyee di es and any one of the dependent mentioned in clause 2
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(c) of the appointnment on conpassi onate ground schene fornul ated by the
Bank can forward an application as per the said schene. Consequently the
dependent does not autom cally becone entitled to get enploynment. The right
that accrues on the applicant is a right to get preferential treatnent

agai nst the general principle of appointment, subject to the discretion of
the Bank. Further the possession of relevant qualification does not create
any vested right on the applicant to get appointed to a post specified by

t he schene.

It is submitted that the dependent of a deceased enployee will not get any
vested or hereditary right to succeed the deceased in the natter of

enmpl oynment. What he is entitled to is a preferential treatnment for
appoi nt nent as agai nst the general principle of appointnment. The enpl oyer
is not under obligation to grant appointnment to the dependents. The duty of
the enployer is only to properly consider the application

It is also not true that term nal benefits have been the sole reason to
decl i ne appointnent to the applicant as stated in the O P. by the
respondent. According to clause 4 of the Scheme for conpassionate
appoi nt nent-fornul ated by the Bank, the conpetent authority would take into
consi deration the follow ng factors while considering a claimfor

conpassi onat e appoi nt ment .

(a) fam |y pension

(b) gratuity

(c) enpl oyees contribution to the Provident fund

(d) any conpensation paid by the bank or-its welfare fund

(e) proceeds of LIC policy and other investnents of the deceased
enpl oyee

(f) Income for famly fromother sources

(9) Enpl oynent of other family nenbers

(h) Size of the family and liabilities if any etc

Thus it is submtted that term nal benefits are not the sole criteria to

j udge whet her enploynment is to be granted or not. The respondent Bank takes
into account all the relevant consideration subject to the policy of

appoi ntnent to the bank service including conputerization and consequenti a
substantial reduction of staff and also the scheme of voluntary retirenent

i ntroduced to reduce the nunber of enpl oyees.

It is submtted that the schene or conpassi onate appoi nt ment, being an
exception to the general rule of appointnent has to be applied cautiously.
For the whol e of Kerala the Bank had identified only 4 vacancies in the
category and 4 persons fromthe sub staff who were waiting for pronotion
for a nunber of years were selected and included in the pronotion list. On
account of the earlier order passed by the Court with respect to

conpassi onate appoi ntnment, two persons had to be prompted. Thus out of the
4 eligible persons awaiting promotion only two were given pronotion as they
could not be appointed since their place was given on conpassionate
appoi nt ees.

The Seni or Manager (Personnel) of the appellant-Bank filed an additiona
affidavit on 11.04. 2005 expl ai ning the circunstances under which sone
conpassi onate appointnents referred to in the inpugned judgnent were
granted. It is also a matter of fact that the dependants of three persons
only and not four persons as nentioned in the inmpugned judgnent were
provi ded with conpassi onate enpl oynent and the three persons are each
dependants of a peon, clerk and a junior nost officer and not the high
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ranking or influential persons as nentioned in the inpugned judgrment and
that two of the said persons bel onging to Schedul ed Castes.

In the case of those three persons who were provi ded with conpassionate
enpl oyment the net term nal benefits of the deceased enpl oyee after making
deductions fromthe liabilities towards the bank for housing | oan and ot her
loan was Rs. 15,684/- Rs. Nil and Rs. Ni|l respectively. The conpassionate
enpl oyment to the persons Ms. K K Rasanna was provided on reconsi deration
of her case as per the directions of the H gh Court vide judgnment dated
21.03.2003 in wit petition No. 22190/2002 filed by her. The other two
cases came up for consideration under the new scheme where on adopting the
criterion fixed in the new scheme, the total incone of the famly after

cl ubbing the nonthly pension and the interest income on the aforesaid | unp
sumterm nal benefits was |ess than 60% of the |last drawn salary of the
sai d enpl oyee and therefore the wi dow becane eligible to either a |unp sum
paynment to make up the deflict of 60% or appoi ntment under new

conpassi onat e enpl oynent-schenme on bei ng found suitable.

The respondent filed an additional affidavit on 25.11.2004 in the Hi gh
Court. The Hi gh Court during the course of the hearing of the wit appea
granted permission to the respondent to file an additional affiadvit
mentioning additional facts in relation to the appoi ntment made by the Bank
under the scheme though term nal and other benefits were given to the
dependants of deceased enpl oyees. He furnished certain details in the said
affidavit.

A counter affidavit was filed by the Bank to the said additional affidavit
denying the averments and all egati ons-and al so furnishing all the details
as to how the competent authority had declined to give conpassionate

appoi ntnent to the respondent. Simlarly placed persons were offered with
conpassi onat e appoi ntment_according to the appellant is not true and in
supersession of the schene for appointnent of dependants of the deceased
enpl oyees on conpassi onate grounds circul ated by staff ciruclar No. 4341
dated 19. 02. 1997 the Bank had fornul ated a new schene for comnpassi onate
appoi ntnent/relief to dependant of the deceased enpl oyees and circul ated
through staff circular No. 4989 dated 22.07.2003 whi ch scheme was

i npl enented with effect from 30.05.2003. The Bank has al so expl ai ned the

ci rucnst ances undder which one Sm . Thangan Mohan was granted the benefits
of conpassi onate appoi ntnment and also to Ms. Razna who di ed in harness
while in the service of the Bank. It was al so submitted that 'the persons of
the choice of the Bank were not granted enpl oyment as all eged by the
respondent and that the offer of |lunp sumfinancial assistance was on the
basi s of the new schene and that the Bank never treated the respondent in a
di scrimnatory nanner and that no such consideration or preference
prevailed with the Bank as all eged by the respondent.

VWen the matter was pending in this Court, a rejoinder affidavit on behalf
of the Bank was filed. The total amount sanctioned under different benefits
and credited into the savings bank a/c No. 7088 in the nane of the nother
of the respondent at Kannur Branch of the Bank in the follow ng nmanner.

Sr. No. Date Particul ars Amount

i 24. 8. 2001 Death Relief Fund Rs. 22,500.00

i 6. 10. 2001 LI C (group policy) Rs. 67,226.00

P 1.11.2001 LI C (group policy) Rs. 1,12,516.00

iv 29.11. 2001 Enpl oyees Provi dent Fund Rs. 1,75, 666. 64
v 12. 12. 2001 Gatuity Rs. 1,83,001.70

Vi 15. 1. 2002 Leave Encashnent Rs. 57, 849. 00
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Vi i 18. 4. 2002 SBS Rs. 99,993.75
Tot al Rs. 7,18, 753.09

Qut of the above ambunt a sum of Rs. 1,03,754/- was adjusted towards the
bal ance housi ng | oan taken by the deceased enpl oyee and a sum of Rs.
67,502/ - was adjusted towards the other pending |l oans | eaving a net sum of
Rs. 5,47,495/- in the hands of the wi dow of the deceased. In fact an
additional sumof Rs. 17,699/- was further paid by the staff menbers of
bank which was sent by a demand draft number 093408 dated 4.10.2002 though
the sane was not pl eaded. The said w dow placed a sumof Rs. 5,25,00/- in
the fixed deposit in the sanme branch. The allegation that only a sum of Rs.
74.910 was left with the bereaved famly is totally wong. The w dow of the
deceased enpl oyee was sanctioned pension of Rs. 4,468/- at the tine of the
death and the said pension amount at the tine of filing of this petition
was Rs. 5,176 per nonth. It is pertinent to nention that the fanily gets a
recurring income on the net term nal benefits of Rs. 5,47,495/- when the
sane are invested in any of the investnent scheme. The nonthly interest

i ncomre on the said lunp sumbenefit at the rate of 9% was cal cul ated to be
Rs. 4,106/-. This coupled with the pension of Rs. 4,468/- at the tine of
consi deration of his application (Rs. 5,176/- at the tinme of filing of the
petition) can yield total recurring nonthly income of Rs. 8,754/-which was
much nore that the last drawn net nonthly salary of the deceased enpl oyee.
The | ast drawn sal ary of ‘the deceased enpl oyee after deductions was Rs.
7,477.50 only. Morreover the deceased enployee had constructed a house after
taking loan and the said | oan, as aforesaid, also stood repaid. Therefore,
the respondent was not found eligiblefor conpassionate enploynment on the
financial parameter. The conpetent authority of the bank had to consider
the case of the petitioner as per the |aid down paranmeters nore
particularly mentioned in the petition and the recurrent inconme derivable
by the famly. Al these factors weighed in the mnds of the conpetent
authority while deciding the case for conpassionate enpl oynment.

Fromthe foregoing facts and circunstances, it is seen that the
respondent’s case was consi dered under the old schenme and not under the new
schene which cane in later and in‘any case the respondent is not entitled
to claimrelief under the new schene al so because the financial status of
the famly is much above the criterion fixed in the new schene. It is also
pertinent to mention that in the new scheme only the widowis entitled for
conpassi onate enpl oyment and not the offspring Iike the respondent. The
respondent, in any case, is dis-entitled to seek enploynment under the new
schene. The recent devel opnent is that the schenme of conpassionate

enpl oyment has been conpletely scrapped in the appellant-Bank w.e.f.
21.12.2005 as circulated vide staff circular 5236 dated 29.12.2005. The
Bank has al so specifically denied the avernent that the Bank has given
enpl oyment to the persons who have recieved financial assistance.

Learned counsel for the respondent contended that the Bank has nade severa

conpassi onate appointnents quite contrary to the schene and, therefore, 't he
respondent shoul d al so be considered for such appointnent on conpassi onate

grounds. It is well settled that Article 14 cannot be extended to |egalize

illegal orders though others had wongly got the benefits of that order on

some stray incidents earlier.

This Court in Harpal Kaur Chahal (Snt) v. Director, Punjab Instructions,
Punj ab and Anr., [1995] Supp 4 SCC 706 held that illegality once conmmitted
cannot be pleaded to legalize other illegal acts. This Court also held that
where the High Court applying a wong test found certain ineligible

candi dates to be eligible and upheld their appointment, such a judgnent
could not constitute a ground for this Court to extend the benefit thereof
to other candi dates appointed illegally.

In Gursharan Singh v. New Del hi Municipal Comittee, AIR (1996) SC 1175,
this Court held as under:
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"The guarantee of equality before lawis a positive concept and it cannot
be enforced by a citizen or Court in a negative manner. To put it in other
words, if an illegality or irregularity has been committed in favour of any
i ndi vidual or a group of individuals, the others cannot invoke the
jurisdiction of the Hi gh Court or of the Supreme Court, that the sane
irregularity or illegality be commtted by the State or an authority which
can be held to be a State or an authority of the Constitution, so far such
petitioners are concerned, on the reasoning that they have been denied the
benefits whi ch have been extended to others although in an irregular or
illegal manner. Such petitioners can question the validity of orders which
are said to have been passed in favour of persons who were not entitled to
the sanme but they cannot ¢l aimorders which are not sanctioned by law in
their favour on principle of equality before aw. Neither Art. 14 of the
Constitution conceives within the equality clause this concept nor Art. 226
enpowers the Hi gh Court to-enforce such claimof equality before law |If
such clainms are enforced, it shall anmount to directing to continuance and
perpetuate an illegal procedure or an illegal order for extending simlar
benefits to others. Before a claimbased on equality clause is upheld, it
nmust be established by the petitioner that his claimbeing just and | egal
has been denied to him while it has been extended to others and in this
process there has been a discrimnation."

In Uresh Kumar Nagpal v. State of Haryana and Ors., (Supra) this Court
consi dered a case of conpassionate appointnent and the factors necessary
for being taken into account before offering conpassionate appoi ntnent.
This Court held that nmerely death of an enpl oyee does not entitle his
famly to conpassi onate enpl oyment and that the authority concerned nust
consider as to whether the fanmily of the deceased enpl oyee is unable to
nmeet the financial crisis resulting fromthe enployee’ s death. This Court
al so held as under:

"The whol e obj ect of granting conpassionate enploynent is to enable the
famly to tide over the sudden crisis. The object is not to give a nmenber
of such family a post nuch | ess a post for post held by the deceased. What
is further, mere death of an enpl oyee in harness does not entitle his
famly to such source of livelihood. The Governnent ‘or the public authority
concerned has to exanmi ne the financial condition of the famly of the
deceased, and it is only if it is satisfied, that but for the provision of
enpl oyment, the family will not be able to neet the crisis that . a job is to
be offered to the eligible nmenmber of the family. The postsin O asses Il
and |V are the | owest posts in non-nmanual and manual categories and hence
they al one can be offered on conpassi onate grounds, the object being to
relieve the famly, of the financial destitution and to help it get over

t he energency. "

In General Manger (D&PB) and Ors. v. Kunti Tiwary-and Anr., (Supra), the
Chi ef Ceneral Manager of the Bank rejected the application for

conpassi onat e appoi ntnent on the ground that the financial condition of the
famly could not be termed as to be penurious challenging this order of
rejection the respondent filed a wit petition which was rejected by the

| earned Single Judge but the Division Bench, however, overturned the

deci sion of the |learned Single Judge and all owed t he appeal and
consequently directed the appell ant-Bank to appoint the respondent in
accordance with its policy. This Court held as under

6. "The policy in question was framed by the appellant Bank pursuant to the
decision of this Court in Uresh Kumar Nagpal v. State of Haryana where this
Court has said that appointment by way of compassionate appointment is an
exception carved out of the general rule for appointnment on the basis of
open invitation of application and nerit. This exception was to be resorted
to in cases of penury where the dependents of an enployee are |left wthout
any means of livelihood and that unless sone source of |ivelihood was
provided a fanmily would not be able to nake both ends neet.
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7. In adoption of this principle, an office nmenorandumwas circulated to
al | banks on 7-8-1996 enphasising that the observations of this Court
whoul d have to be conplied with. The Indian Banks’ Association al so adopted
the directive of this Court in Umesh Kumar Nagpal case in the Scheme which
was proposed for appointnent of heirs of deceased enpl oyees. In that
proposal it was recomended that in order to determ ne the financia
condition of the famly the foll owi ng amobunts woul d have to be taken into
account:

(a) Fani |y pension.

(b) Gratuity anmount received

(c) Enpl oyee’ s/ enpl oyer’s contribution to provident fund

(d) Any conpensation paid by the Bank or its Welfare fund.

(e) Proceeds of LI'C policy and other investments of the deceased

enpl oyee.

(f) ['ncome of family from other sources.

(9) Enmpl oyment of ~other famly menbers.

(h) Size of the family and liabilities, if any, etc.

(8) Thi s reconmendation of the Indian Bank Association was accepted in

the Schene which was finally fornulated on 1-1-1998 where the sane
criteria for determning the financial condition of the famly was laid
down. It may be noted that the express |anguage for appointnent on
conpassi onate grounds reads as foll ows:

"Appointnments in the public services are nade strictly on the basis
of open invitiation of applications and nmerit. However, exception
dyi ng in harnness and leaving their famly in penury and w t hout
any neans of |ivelihood.

Punj ab National Bank and Ors. v. ‘Ashwi ni Kumar Taneja, (Supra). This civi
appeal was filed by the PunjabNational Bank in this Court against the Hi gh
Court judgnent. The conpassi onate appointnent sought by the respondent was
denied by the Bank on the ground that there was no financial hardship to
the famly as they had received substantial anpbunt after the death of the
respondent’s father. The Hi gh Court directed the respondent-Bank to

consi der his case for conpassi onate appoi ntnent. The Hi gh Court further
held that the retiral benefits received by the heirs of the deceased

enpl oyee woul d not justify the rejection of the application for

conpassi onate appoi ntment the bank then filed the present appeal the

appel lant’ s contended that the approach of the H gh Court was erroneous and
keeping in view the object of conpassionate appointnment with reference to
the anounts received by the heirs of the deceased there was no financia
har dshi p.

Al owi ng the appeal, this Court held:

" Appoi nt nrent on conpassi onate ground is not a source of recruitnment but
nerely an exception to the requirenent of naking appoi ntnments on open
invitation of application on merits. Basic intention is that on the death
of the enpl oyee concerned his famly is not deprived of the means of
livelihood. The object is to enable the fanmily to get over sudden financia
crisis.

The High Court’s viewthat the retiral benefits were not to be taken into
consi deration while dealing with request for conpassi onate appointnent is
contrary to the decision in Kunti Tiwary case, [2004] 7 SCC 271. In the

i nstant case, there was a schene called "Scheme for Enpl oyment of the
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Dependants of the Enpl oyees Wo Die Wiile in the Service of the Bank-
Servi ce on Conpassi onate G ounds" opertaing in the appellant Bank which
provi ded for considering the case for conpassi onate appoi ntnent provided
the famly was w thout sufficient means of livelihood specially keeping in
view famly pension, gratuity, provident fund and the ampunts recieved
under various other specified heads. Therefore the view taken by the High
Court cannot be sustained."

Learned counsel for the respondent cited the decision in Balbir Kaur v.
Steel Authority of India (Supra) which also deals with compassi onate
appointnent. In this case, this Court held that the famly benefit scheme
assuring nonthly paynent to the famly of the deceased enpl oyee was not a
substitute for conpassionate appoi ntnent and, therefore, conpassionate
appoi nt nent could not therefore, be denied on the ground that the famly
benefit schene was availabl e and that non-payment of gratuity and provident
fund to the famly at the time of death of the enployee runs counter to the
obj ect of the beneficial |egislation contained in the payment of gratuity
Act and the enployees provident fund and M scel | aneous Provi sions Act, 1952
and that lunp sum paynent of provident fund is an insulating factor for the
famly to cope with the situation arising out of death of the enpl oyees.
This Court _also held that the socialistic pattern of society as envi saged
in the constitution has to beattributed its full neaning and that the | aw
courts cannot be a mute spectator where relief is denied to the horrendous
sufferings of a fam'ly which has lost its bread wi nner and the
constitutional philosophy should be allowed to becone part of every nman's
life and then only the constitution can reach everyone. This is a genera
observation made by this Court in the context of conpassionate appointnment.
The above judgnent, in our view, is distinguishable on facts and on | aw.
This apart the case on hand is directly covered by the scheme formul ated by
the Bank in regard to the conpassi onate appointnent.

In the present case, by declining the application submtted by the
respondent after the proper consideration of the sanme in the light of the
rel evant paraneters the appell ant-Bank cannot be said to have acted in an
arbitrary manner regardl ess of the constitutional principles.

It is also settled law that the specially constituted authorities in the
rules or regulations Iike the conpetent authority i'n this case are better
equi pped to decide the cases on facts of the case and 'their objective
finding arrived on the appreciation of the full fact should not be

di sturbed. Learned Single Judge and the Division Bench by directing

appoi ntnment has fettered the discretion of the appointing and selecting
authorities the Bank had considered the application of the respondent in
terns of the statutory schenme framed by the Bank for such appoi ntnent.
After that even though the Bank found the respondent ineligible for
appointnent to its service, the High Court has found himeligible and has
ordered his appointnent. This is against the law laid down by this Court.
It is settled | aw that the principles regardi ng conpassi onate appoi nt ment
that conpassi onat e appoi nt nent being an exception to the general rule the
appoi ntnent has to be exercised only in warranting situations and

ci rcunst ances existing in granting appointnment and-guiding factors should
be financial condition of the famly. The respondent i's not entitled to
claimrelief under the new scheme beacuse the financial status of the
famly is much above the criterion fixed in the new schene.

In the result, the appeal is allowed and the orders passed by the | earned
Si ngl e Judge and of the Division Bench are set aside. However, there will
be no order as to costs.




