http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 28
PETI TI ONER
PARSHOTAM LAL DHI NGRA
Vs.
RESPONDENT:

UNION OF | NDI A

DATE OF JUDGVENT:
01/11/ 1957

BENCH

DAS, SUDHI RANJAN (CJ)

BENCH

DAS, SUDHI RANJAN (CJ)
AIYYAR T.L. VENKATARAMA
DAS, S.K.

SARKAR, A K.

BOSE, VI VI AN

Cl TATI ON
1958 AIR 36 1958 SCR 828

ACT:

Uni on Service-Enpl oyee’s Protection under the Constitution-
Availability-"Dismssed or renmoved or reduced in rank,"
Meani ng of -Rail way Servant reverted to substantive post in
| oner class, if reduced in rank-Constitution of India, Arts.
311, 310

HEADNOTE:

The appellant, ParshotamlLal Dhingra, was appointed to the
I ndi an Railway Service as a Signaller (Telegraphist) in 1924
and was promoted to the post of Chief Controller in 1950,

both the posts being in class |1l Service. “On July 2, 1951
he was appointed to officiate in class |II" Service as  Asst.
Superintendent Railway Tel egraphs. On certain adver se

remar ks made against himin his Confidential Report for the
year ending March 31, 1953, the General Manager on June 21

1953, remarked as follows-"I am disappointed to read these
reports. He should revert as a subordinate till ~ he nakes
good the short-comng noticed in this chance of his as an
of ficer. Portions underlined to be comruni cated to him"

Ther eupon the appell ant made a representation, but on
(1) [21953] S.C.R 730.
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August 19, 1953, the CGeneral Manager issued a notice as
follows:-"Shri Bishanbar Nath Chopra, Instructor Railway
Training School, Saharnpur, is transferred to Headquarters
office and appointed to officiate in Class Il  service as
Assi st ant Si gnal and Tel e- Communi cat i on Engi neer
(Tel egraphs) vice Shri Parshotam Lal Dhingra who on relief
reverts to Class |1l T appointrment." Against this order the
appel lant nmoved the Hi gh Court under Art. 226 of the
Constitution. The single judge who heard the matter held
that the order was invalid as the provisions of Art. 311(2)
of the Constitution had not admttedly been conplied wth.
The Division Bench on appeal, however, set aside the order
of the Single judge and dismssed the appellant’s wit
application. The question for decision was whether the
order of the General Manager anpbunted to a reduction in rank
within the meaning of Art. 311(2) of the Constitution and
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the appellant was entitled to a reasonable opportunity of
showi ng cause agai nst the order

Held (per Das, C. J., Venkatarama Aiyar, S. K Das, A K
Sarkar jj., Vivian Bose J., dissenting) that the order of
reversi on made against the petitioner did not amount to a
reduction in rank within the meaning of Art. 311(2) O the
Constitution and he was not entitled to the protection of
that Article.

Like Art. 310 of the Constitution, which makes no
di stinction between persons hol di ng permanent or tenporary
posts in the matter of their tenure being dependent on the
pl easure of the President or the Governor, Art. 311 which is
in the nature of a proviso to Art. 310, also nmakes no
di stinction between pernmanent and tenporary posts and

extends its protection equally to all Governnent servants
hol di ng permanent or tenporary posts or officiating in any
of them

Laxm narayan Chiranjilal  Bhargava v. The Union of India,
l.L. R (1955) Nag. 893; Engineer-in-Chief, Arny Head
Quarters v. C A G@pta Ram A Il.R (1957) Punj. 42 ;
State of Punjab v. ~S. Sukhbans Singh, A l.R (1957) Punj.
191 and Chironjilal v. Union of India, Al.R (1957) Raj.
81, overrul ed.

But the protection of Art. 31l can be available only where
di smssal, /‘rempval or reduction in rank is sought to be
inflicted by way of punishnent and not otherw se. These
were the major punishnents evolved by the Service Rules and
Rules of the Railway Code, and well-understood as such
agai nst which protectionwas sought to be provided by the
Rul es. These protections were in due course incorporated in
s. 240 of the Governnment of India Act, 1935, and reproduced
in Art. 311 of the Constitution, “thus qualifying the
principle enbodied in Art. 310(1).

Venkataraman v. The Union-of India, (1954) S.C.R 1150,
referred to.

jayanti Prasad v. The State of Uttar Pradesh, Al.R (1951)
All. 793 ; Shrinvas Gnesh(v. Union of India, Al.R (1956)
Bom 455; Jatindra Nath Biszwas v. R Qupta, A l.R (1954)
830

Cal. 383 ; Rabindra Nath Das v. The General Manager, Eastern
Rai | way, (1955) 59 C.WN. 859 ; jatindra Nath Miukherjee v.
The Government of the Union of India, (1957) 61 C WN. 815
Ahmad Shei kh v. Ghul am Hassan, A l.R (1957)J. & K 11
Ganesh Bal kri shna Deshnmukh v. The State of ~Madhya Bharat,
Al.R (1956) MB. 172; D. P. Ragunath-v. The State of
Coorg, A l.R (1957) Mys. 8, M V. Vichoray v. The State of
Madhya Pradesh, A 1.R (1952) Nag. 288; Kanta Char an
Srivastava v. Post Master Ceneral, A I.R (1955) Pat. 381
and Sebastian v. State, A l.R (1955) Tr. . CO 12, approved
One test for determ ning whether the termnation of service
was by way of punishment or otherwise is to ascertain
whet her under the Service Rules, but for such termnation
the servant has the right to hold the post. In the /three
cases of (1) substantive appointnent to a pernmanent post,
(2) tenporary appointnment for a fixed term and (3) a
temporary appointnent which has ripened into a quasi-
per manent status under the Tenporary Service Rules, where
such a right exists, the servant will be entitled to the
protection of Art. 311. Conversely, where no such right can
exist, as in the case of a probationary or officiating
appointnent to a permmnent or tenporary post or where the
service has not ripened into a quasi-permanent status, and
under the general lawthe service can be termnated on
reasonabl e notice, the ternination of service cannot anount
to a punishnent and attract the Article. Broadly speaking,
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Art. 311(2) can apply to those cases where the Governnent
servant, if in private enploynment, could maintain an action
for wongful dismssal, renoval or reduction in rank. So
where the Government has, by contract, express or inplied,
or under the Rules, the right to termnate the service at
any tine, such termnation, in the manner provided in the
contract or under the Rules, cannot attract the provisions
of Art. 311.

That does not, however, nean that the termnation of service
of a servant who has no right to the post can never be a
di sm ssal or renoval by way of punishment. Although in such
a termnation the actual notive of the Governnent nust be
wholly irrelevant, where it expressly chooses to penalise
the servant for msconduct, negligence, inefficiency or the
like by inflicting on himthe punishnent of dismssal
renoval or reduction, the requirenments of Art. 311 nust be
conplied with.

Satish Chander Anand v. The Union of India, (1953) S.CR
655 Shyam Lal" v. The State of Uttar Pradesh, (1955) 1 S.C R
26 _and Shrinivas Ganesh v. Union of India, L.R 58 Bom 673,
referred to

A reduction in rank nust, simlarly, be a punishment if it
carries penal consequences with it and the two tests to be
applied are (1) whether the servant has a right to the post
or the rank or (2) whether evil consequences such as
forfeiture of pay or allowances, |oss of seniority in his
substantive rank, stoppage or postponenent of future chances
of pronotion, follow as a result of the order. Were either
of these tests applies, the reduction in
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rank nmast be one within the nmeaning of Art. 311 (2) of the
Constitution and attract its protection

In the instant case, the “appellant was hol di ng an
officiating post and had no right under the rules of the
Rai | way Code to continue in it.” Under the general |law such
appoi ntnent was termnable at, any time on reasonable
notice, and the reduction could not operate’ 'as a forfeiture
of any right. The order of the General Mnager visited him
with no evil consequences. " Consequently, he was not reduced
in rank by way of punishnent.

Per Bose J.-Wile there can be no doubt™ that Art. 311

applies to all classes of Government Servants whether
per manent, quasi permanent, officiating, tenporary or on
probati on and that the words dismssal, renoval and

reduction in rank used therein have a special meaning, that
Article, properly construed, cannot be confined to  the
penalties prescribed by the Service Rules. The gist of it
is neither the formof the action nor the procedure nor what
operated in the mnd of the conpetent authority. The rea
test is whether evil consequences over and above those  that
woul d ensue froma "contractual termination" are likely to

ensue. |If they are, Art. 311 is attracted even though  such
evil consequences are not prescribed as "penalties"  ‘under
the Rul es.

Though the conditions of service prescribed by the Rul es can
be wvaried wunilaterally in sonme cases because of t he
"pl easure" of the President, they cannot be ignored as |ong
as they stand, and if they are infringed while in force,
Art. 311 will be attracted in an appropri ate case.

Satish Chandya Anand v. Union of India, (1953) S.C R 655
and Shyam Lal v. State of Uttar Pradesh, (1955) S.C R 26,
referred to

Nor can the protections afforded by Art. 311 be nullified by
a splitting up of the order.

In the present case the General Mnager’s remarks in the
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confidential file, which forned a part of the operative
order and was its real foundation, clearly indicated the
m schief, that the appellant was not to be pronoted to a
like post until in the opinion of sone conpetent O ficer he
had made good his previous short-comngs. That was an evi
consequence, over and above that which would follow from a
nere "contractual termnation" of his engagenent in the
hi gher post, and so was sufficient to attract the protection
of Art. 311.

JUDGVENT:
ClVIL APPELLATE JURI'SDICTION: Civil Appeal No. 65 of 1957.
Appeal fromthe judgnent and order dated January 1, 1956, of
the Punjab High Court (G rcuit Bench) at Delhi in Letters
Patent Appeal No: 28 of 1955, arising out of the judgnent
and order dated April 15, 1955, of the Single Judge, of the
Crcuit Bench of the Punjab High Court in Cvil Wit
332
No. 36-D of 1955.
A N. Grover and P. S. Safeer, for the appellant.
R Ganapat hy 1 yer .and R H. Dhebar, for the Respondent.
Frank Ant hony and C. P. Aggarwal a, for the intervener
1957. Novermber 1. The judgnent of S. R Das C J.,
Venkatarama Aiyar, S. K Das and A, K Sarkar JJ. was
delivered by S. R Das C. J. Bose J. delivered a separate
j udgrent .
DAS C J.-This appeal has been filed with a certificate of
fitness granted by the Punjab Hi gh court on August 20. 1956.
It is directed against the judgnent and order passed by a
Di vi sion Bench of that court on January 19, 1956, in Letters
Patent Appeal No. 28 of 1955, reversing the ' judgnment and
order of M. Justice Harnam Singh pronounced on April 15,
1955, whereby his Lordship had allowed the appellant’s
application being Cvil Wit No. 36-D of 1955 and set aside
the order passed by the General Manager, Northern Railway on
August 19, 1953, reverting the petitioner fromthe post of
Signal and Tel e-conmunication Engineer, (Telegraphs) in
Class Il service where the appellant was officiating to his
substantive post in Class Ill service. This appeal raises a
very inportant question about the construction of
art. 311 of the Constitution
The facts are shortly as follows:-In August 1924 the
appel | ant joined the railway service as a Si gnal lIer
(Tel egraphi st). As a result of selection, he was pronoted
as Section Controller in 1942 and as Deputy Chief Controller
in 1947 and as the Chief Controller in | 1950. Al  these
posts were in Cass Ill service. On March 31, 1951, 'seven
candi dates, including the appellant, appeared before a
sel ection board constituted for selecting a candidate for
the post of Assistant Superintendent Railway Tel egraphs,

whi ch was a gazetted post in Cass 11 Oficer’s cadre. The
appel l ant was sel ected out of the seven candidates for this
post. On July 2, 1951, a notice of appointnment was issued
fromthe headquarters of the East Punjab Railway,
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Del hi, notifying that " M. Parshotam Lal, Oficiating Chief
Controller, is appointed to officiate in Class Il service as

Asstt. Spdt. R'y. Telegraphs, Headquarters Ofice vice
M. Sahu Ram whose term of tenporary re-enploynent expires
on the afternoon of 3rd July, 1951 ". The applicant actually
relieved M. Sahu Ramin the afternoon of July 3, 1951. It
appears that on April 28, 1953, one Gour i Shankar
S ST.EIl./HI. Qs. nade certain adverse remarks agai nst the
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appellant in his confidential report for the year ending
March 31, 1953. This confidential report came before Shri
S. Sen, C.S.T.E, on May 25,1953, who confirmed the views
expressed by Shri Gouri Shankar and added his own opinion
which was al so adverse to the appellant. According to the
usual practice obtaining in the office the aforesaid remarks
were placed before the General Manager, Shri Karnail Singh

who on June 11, 1953, renarked thereon as foll ows:

" 1 amdi sappointed to read these reports. He should revert

as a subordinate till he nmakes good the short-com ngs
noticed in this chance of his as an officer. Porti ons
underlined red to be conmunicated."

The adver se remarks against the appel | ant in the

confidential report. for the year ending March 31, 1953,
whi ch were comruni cated to the appellant for his information
by a confidential |etter No. E-106/180 dated June 29, 1953,
were as fol l'ows:

"N - He is, however, inclined to be hasty in his
deci si ons. H's officework is scrappy and does not show
attention to detail. Hs relations with staff as well as
of ficers have not been happy. He has displayed a tendency
to resort freely to transfers and punishment of staff, as a
means of correcting their faults and in regard to officers
has not maintai ned the proper tone and approach in officia

noti ngs, discussions and letters to Divisions.

The above short-com ngs have been brought to his notice on a
nunber of occasions both in person and in witing, wthout
any i nprovenent."

Remarks of Shrii S. Sen, C/S.T.E

NN Thi-s officer suffers froman inflated

idea of self importance. H s ways and nanners require
radi cal change if he desires to have a successful career as
an officer."

Remar ks of the CGeneral Mnager.

"I am di sappointed to read these reports ...............
On July 24, 1953, the appellant, who had by this tine earned
two increnments on July 4, 1952 and July 4, 1953, nmde a
representati on against the renmarks nmade agai nst him On
August 19, 1953, however, notice No. 940-E/ 14 (E. I.A’) was
i ssued by the General Manager (P) to the follow ng effect:

" Shri Bishanbar Nath Chopra, Instructor Railway Training
School, Saharnpur, is transferred to Headquarters office and
appointed to officiate in Cass 11 service as- Assistant
Signal and Tel e-conmuni cation Engineer (Tel egraphs) vice
Shri  Parshotam Lal Dhingra, who on relief reverts to « ass
[11 appointnent."

The appellant on August 20, 1953, appealed to the GCenera

Manager for reconsideration and thereafter on  October 19,

1953, appeal ed to the Railway Board and nade a
representation also to the President of India. On February
2, 1955, the Railway Board wote to the General Manager as
foll ows:

Wth reference to your letter No. 3780 dated the 30th
Decenmber, 1953, the Board desires that you should inform
Shri Parshotam Lal Dhingra that his reversion for generally
unsatisfactory work will stand, but that this reversion wll

not be a bar to his being considered again for a pronotion
in the future if his work and conduct justify. He should
also be informed that he has, in his representation, used
| anguage unbecom ng of a senior official, and that he shoul d
desist fromthis in future.

You may watch his work up to the end of March, 1955 and
judging from his work and conduct, you may treat him as
eligible for being considered for promption as Assistant
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Transportation Superintendent in the Selection that my be

made after March 1955." This was comrunicated to the
petitioner on February 17, 1955.
835

In the nmeantime the petitioner had on February 9, 1955,
filed his wit petition under Art. 226 of the Constitution
M. Justice Harnam Singh took the view that the petitioner
had been punished by being reduced in rank without being
given an opportunity to show cause against the action
proposed to be taken in regard to himand that consequently
the order was invalid for non-conpliance with the provisions
of Art. 311 (2) of the Constitution. On a Letters Patent
Appeal filed by ‘the Union of India, a Division Bench
(Bhandari C. J. and Fal shaw J.) reversed the order of Harnam
Singh J. and dism ssed the petitioner’s wit application.
The Hi gh Court having subsequently certified that it was a
fit case for appeal to this Court, the petitioner has now
cone up - on appeal before us and the question for our
deci si on i s whether the order passed by the General Manager
on_ _August 19, 1953, anpunted to a reduction in rank wthin
the neaning of Art. 311 (2) of the Constitution, for if it
did then the order -nust be held to be invalid as the
requi renments of that article had admittedly not been conpli -
ed with.

Under the English Comobn Law all servants of the Crown held
office during the pleasure of the Crown and were liable to
be dismissed at any time and w thout any reason being
assigned for  such disnmissal. No action lay against the
Crowmn in respect of such dism ssal, even though it were
contrary to the express termof the contract of enploynent,
for the theory was that the G own could not fetter its
future executive action by enteringinto a contract in
matters which concerned the welfare of the State. A servant
of the Crown could not at Common Law sue the Crown even for
the arrears of his salary, and his claimcould be only on
the bounty of the Crown. The established notion was that
the inplied condition between the Crown and its servant was
that the latter held his office during the pleasure of the
Crown, no matter whether it had been referred'to when the
engagermrent had been mnade or not and - that public “policy
demanded this qualification. (See per Lord Bl ackburn in

106
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Mul venna v. The Admiralty(1l). This rule was applied in ful
force in Lucas v. Lucas and Hi gh Conmi ssioner for India (2),
where it was held that the sterling overseas pay of an
Indian Civil Servant was not a debt which could be attached
in satisfaction of an order for the paynent of alinony. In
the State of Bihar v, Abdul Mjid (3), however, this Court
held, for reasons stated in the judgnent  delivered by
Mahajan C. J. that the Indian Law has not adopted the rule
of English Law on the subject inits entirety.

Turning to our Statute Law, we find that in the Government
of India Act, 1915 (5 & 6 Geo. V. Ch. 61)' as —originally
enacted, there was no reference to this doctrine of ~the
English Common Law. By s. 45 of the Governnment of India
Act, 1919 (9 & 10 Geo. V. Ch. 101) read with Part | of the
second schedule to that Act several sections, including s.
96-B, were introduced into the Government of India Act, 1915
(hereinafter called the " 1915 Act"). The relevant portion
of s. 96-B was as foll ows:

" 96-B (1). Subject to the provisions of this Act and the
rul es made thereunder, every person in the civil service of
the Cown in India holds office during H's Mijesty's
pl easure, and may be enployed in any manner required by a
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proper authority within the scope of his duty, but no person
in that service my be dismssed by any aut hority
subordinate to that by which he was appointed and the
Secretary of State in Council may (except so far as he may
provide by rules to the contrary) re-instate any person in
that service who has been dism ssed.”
Sub-section (2) of that section enpowered the Secretary of
State in Council to make rules for regul ating t he
classification of the Gvil Services in India, the nethod of
recruitment, the conditions of service, pay and all owances
and di sci pline and conduct and sub-section (4) declared that
all service rules then in force had been duly nade and
confirmed the sane. The point to be noted is that s. 96-B
for the first tine gave a statutory recognition and force to
the English Common
(1) (1926) S.C. 842.
(3) [1954] S.C. R 786.

(2) L.R (1943) P. 68.
837
Law rul e that the servants of the Crowmn held their Ofices
during the pleasure of the Cown and at the sane tine
i mposed one inportant qualification upon the exercise of the
Crown’s pleasure, nanely, that a servant mght not be
di sm ssed by an authority sub- ordinate to that by which he
had been appoi nted.
Section 96-B (1) was reproduced as sub-ss. (1) and (2) of s.
240 of the Governnment of India Act, 1935 (26 Geo. V. Ch.ll),
(hereinafter 'referred to as the 1935 Act) and a new sub-
section was  added to s. 240 as sub-s. (3). The rel evant
portions of s. 240 of the 1935 Act are set out bel ow
" 240 (1) Except as expressly provided by this Act, every
person who is a nmenber of a Civil service of the Crown in
India, or holds any civil post under the Crown in India,
hol ds of fice during Hi s Majesty’ s pleasure.
(2) No such person as aforesaid shall be dismssed fromthe
service of H's Majesty by any authority subordinate to that
by which he was appoi nt ed.
(3) No such person as aforesaid shall be disnissed or
reduced in rank wuntil he has been given ‘a reasonable
opportunity of show ng cause against the action proposed. to
be taken in regard to him
Then followed a proviso which made sub-s. (3) inapplicable
to certain persons and then cane sub-s. (4) providing for
conpensation for premature termnation% of enploynment in
certain cases which it is not necessary to set out here.
The rul e naking power given by s. 96-B (2) of the 1915  Act
was reproduced in s. 241 of the 1935 Act.  Section 276 of

the 1935 Act, like s. 96-B (4) of the 1915 Act, continued in
force all the rules made under the |ast nentioned- Act,
while the existing aws were continued by s. 292. It should

be noted that the opening words of s. 96-B (1), nanely,
,,Subject to the provisions of this Act and the rules made

thereunder " were substituted by the words " Except as
expressly provided by this Act." The effect of this will be
di scussed hereafter. Subsection (1) adopted the English

Conmon Law rule regarding the pleasure of the Crown but
i mposed on it
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two qualifications by two separate sub-sections. Subsection
(2) reproduced the qualification which had been inposed by
s. 96-B (1), nanely that a servant of the <class therein
nentioned nust not be dismissed by an authority subordinate
to that by which he had been appointed and sub-s. (3)
introduced a still nore inportant qualification on the
exercise of the Crown' s pleasure, namely, that no such
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servant nust be dism ssed or reduced in rank until he had
been gi ven a reasonabl e opportunity of show ng cause agai nst
the action proposed to be taken in regard to him Reduction
in rank was not referred to in s. 96-B (1) but was for the
first tine added to dism ssal in sub-s. (3).

Then came our Constitution on January 26, 1950. Part XV
deals with " Services under the Union and the States".
Chapter | contains seven sections grouped under the heading
" Services". Section 240(1) of the 1935 Act has been
substantially reproduced in Art. 310 (1) and sub-ss. (2) and
(3) of s. 240 have becone Art. 311(1) and (2), while s. 276
of the 1935 Act, which continued the existing rules in
force, has been enbodied in Art. 313. Article 310(1) and
Art. 311 omitting the proviso to cl. (2) are as foll ows:

" 310 (1) Except as expressly provided by this Constitution,
every person who is a nenber of a defence service or of a
civil service of the Union or of an all-India Service or
holds any post connected with defence or any civil post
under ~the _Union, holds office during the pleasure of the
Priesident,~ and every person who is a nenber of a civi
service of a State or holds any civil post under a State
holds office during the pleasure of the Governor of the

State.

311 (1) No person-who is a nmenber of a civil service of the
Union or an/all-India service or a civil service of a State
or holds a civil post under the Union or a St-ate shall be

di smissed or renoved by an authority subordinate to that by
whi ch he was appoi nt ed.

(2) No such person as-aforesaid shall. be dismssed or
renoved or reduced in rank until he has been given a
reasonabl e opportunity of show ng cause agai nst the action
proposed to be taken in regard to him

povided . ... ...
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(3) If any question _arises whether it is reasonabl y
practicable to give any person an opportunity of show ng
cause under clause (2),  the decision thereon of the
authority enpowered to dismiss or renove such person.or to
reduce himin rank, as the case nay be, shall be final."

To sunmmarise: As under s. 96-B(1l) of the 1915 Act and s.
240(1) of the 1935 Act, the persons specified therein held
office during the pleasure of the Crown, so -under - Art.
310(1) they hold their office during the pleasure of the
President or of the Governor, as the case nmay  be. The
opening words of Art. 310(1), nanely, Except _as expressly
provided by this Constitution reproduce the openi ng words of
s. 240(1) of the 1935 Act, substituting the word "
Constitution " for the word " Act ". The exceptions
contenplated by the opening words of Art. 310(1) quite
clearly refer, inter alia, to Arts. 124, 148, 218 and 324
whi ch respectively provide expressly that the Supreme Court
Judges, the Auditor-Ceneral, the Hi gh Court Judges and the
Chief Election Comm ssioner shall not be remobved from his
of fice except by an order of the President passed after an
address by each House of Parlianment, supported by the
requisite nmajority therein specified, has been presented to
him in the sane session for such renoval on the ground of
proved nisbehaviour or incapacity. These are clearly
exceptions to the rule enbodied in Art. 310(1), that public
servants hold their office during the pleasure of the
President or the Governor, as the case may be. Subject to
these exceptions our Constitution, by Art. 310(1), has
adopted the English Cormmon Law rule that public servants
hold office during the pleasure of the President or
Covernor, as the case may be and has, by Art. 31 1, inposed
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two qualifications on the exercise of such pl easure.
Though; the two qualifications are set out in a separate
article, they quite clearly restrict the operation of the
rule enmbodied in Art. 310(1). In other words the provisions
of Art. 311 operate as a proviso to Art. 310(1). Al
existing laws have been continued by Art. 372, sone of
which, e.g., the Code of Cvil Procedure nake, it possible
for a public servant to enforce his clains
840
against the State. It has accordingly been held by this
Court in the State of Bihar v. Abdul Majid (supra) that the
English Common Law rule regarding the holding of office by
public servants only during the pleasure of the Crown has
not been adopted by us inits entirety and with all its
rigorous inplications. Passing onto Art. 311 we find that
it gives atwo fold protection to persons who conme wthin
the article, nanely, (1) against dismssal or renmoval by an
authority  subordinate to that by which they were appointed
and (2) against disnissal or renmoval or reduction in rank
without giving thema reasonable opportunity of show ng
cause against the action proposed to be taken in regard to
them Incidentally it will be noted that the word renoved
" has been added after the word "dismssed". in both cls.
(1) and (2) of Art. 311. Upon Art. 311 two questions arise,
namely, (a) who are entitled to the protection and (b) what
are the anbit /and scope of the protection ?
Re (a): Articles 310 and 311 are two of the articles which
have been grouped under the headi ng "Services" in Chapter |
of Part XV which deals with the "Services under the Union
and the States". It is well known that there are different
species of Governnent services. In the absence of a
contract to the contrary the ternms of enploynment of persons
in different services are governed by rules nade by the
appropriate authorities to which reference will hereafter be
made. The strength of a service or a part of  a services
actioned as a separate unit is, in the Fundanmental Rules, s.
111, ch. 11, r. 9(4), called the cadre. Each cadre consists
of a certain nunber of posts. According to'r. 9(22) of the
Fundanental Rul es, a pernmanent post neans a post carrying a
definite rate of pay sanctioned w thout [imt of tine. In
each cadre there may be and often is a hierarchy of ranks.
Due to rush of business or other exigencies sone  "tenporary
posts" are often created. A tenporary post is-defined in r.
9(30) to mean a post carrying a definite rate of pay
sanctioned for alimted time. These tenporary posts are
very often outside the cadre and are usually for one ‘year
and are renewed fromyear to year, although sone of them may
be
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created for a certain specified period. The conditions of
service of a GCovernnent servant appointed to a post,
per manent or tenporary, are regulated by the terns of the
contract of enployment, express or inplied, ‘and subject
thereto, by the rules applicable to’ the nenbers of the
particul ar service.
The appoi ntnent of a Governnent servant to a pernanent post
nmay be substantive or on probation or on an officiating
basi s. A substantive appointnment to a permanent post in
public service confers normally on the servant so appointed
a substantive right to the post and he becones entitled to
hold a "lien" on the post. This "lien" is defined in
Fundanental Rule s. 111, ch. 11, r. 9(13) as the title of a
CGovernment servant to hold substantively a permanent post,
including a tenure post, to which he has been appointed
substantively. The Government cannot termnate his service
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unless it is entitled to do so (1) by virtue of a specia

term of the contract of enmploynent, e.g., by giving the
requisite notice provided by the contract or (2) by the
rules governing the conditions of his service, e.g., on

attai nment of the age of superannuation prescribed by the
rules, or on the fulfilnment of the conditions for conpul sory
retirement or, subject to certain safeguards’ on the
abolition of the post or on being found guilty after a
proper enquiry on notice to him of msconduct negligence,
inefficiency or any other disqualification An appointnent
to a permanent post in Governnent service on probation
means, as in the case of a person appointed by a private
enpl oyer, that the servant so appointed is taken on trial
The period of probation may in sone cases be for a fixed
period, e.g., for six nonths or for one year or it may be
expressed sinply as "on probation" w thout any specification
of any period. Such an enploynent on probation, under the
ordinary ~law of master and servant, cones to an end if
during or _at the end of the probation the servant so
appointed on trial is found unsuitable and his service is
term nated by a notice. ~An appointnent to officiate in a
per manent post is usually nade when t he i ncunmbent
substantively ~holding that post is on |leave or when the
per manent post is-vacant and no substantive
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appoi ntnent’ has yet been nmde to that post. Such an
of ficiating appoi ntnent cones to-an end on the return of the
i ncumbent substantively holding the post fromleave in the
former case or on a substantive appointnment being made to
that pernmanent post in the latter case or on the service of
a notice of termnation as agreed wupon or as nmay be
reasonabl e under the ordinary law. It is, therefore, quite
clear that appointrment to a permanent post in.a Governnent
service, either on probation, or-on an officiating basis,
is, from the very nature of such enploynment, itself of a
transitory character and, in the absence of any specia
contract or specific ruleregulating the conditions of the
service, the inplied termof such appointnent, under the
ordinary law of master and servant, is that it is terminable
at any tinme. In short, in the case of an appointnment to a
per manent post in a Governnent service on probation or on an
of ficiating basis, the servant so appointed does not acquire
any substantive right to the post and consequently  cannot
conplain, any nore than a private servant enpl oyed on proba-
tion or on an officiating basis can-do, if his~ service -is
terminated at any tinme. Likewise an appointnent to a
temporary post in a Governnent service may be substantive or
on probation or on an officiating basis. [ Here also, in the
absence of any special stipulation or any specific service
rule, the servant so appointed acquires no fight to the post
and his service can be term nated at any tinme except in one
case, nhanely, when the appointnment to a tenporary post is
for a definite period. |In such a case the servant so
appointed acquires a right to his tenure for that period
which cannot be put an end to unless there is a specia
contract entitling the enployer to do so on giving the
requisite notice or, the person so appointed is, on enquiry
held on due notice to the servant and after giving him a
reasonable opportunity to defend hinself, found guilty of

m sconduct , negl i gence, i nefficiency or any ot her
disqualification and is by way of punishnent disnissed or
removed from service or reduced in rank. The substantive

appointnent to a tenporary post, under the rules, wused to
gi ve the servant so appointed
843
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certain benefits regarding pay and | eave, but was ot herwi se
on the same footing as appointnment to a tenporary post on
probation or on an officiating basis, that is to say,
ternm nabl e by noti ce except where under t he rul es
promul gated in 1949 to which reference WIIl hereafter be
made, his service had ripened into what is called a quasi-
per manent servi ce.

The position may, therefore, be summarised as follows: In
t he absence of any special contract the substantive
appointnent to a pernmanent post gives the servant so
appointed a right to hold the post until, under the rules,
he attains the age of superannuation or is compulsorily
retired after having put in the prescribed nunber of vyears’
service or the post is abolished and his service cannot be
term nated except by way O punishnment for msconduct,
negl i gence, inefficiency or any other disqualification found
agai nst himon proper enquiry after due notice to him An
appointnent to a temporary post for a certain specified
peri od - al sogives the servant so appointed a right to hold
the post for the entire period of his tenure and his tenure
cannot be put an end to during that period unless he is, by
way of punishnment, dism ssed or removed from the service.
Except in these tw cases the appointment to a post,
per manent or tenporary, on probation or on an officiating
basis or a substantive appointnment to a tenporary post gives
to the servant so appointed noright to the Post and his
srvice "may be term nated unless his service had ripened
into what is, in the service rules, called a quasi-permnent
service. The question for our consideration is whether the
protections of Art. 311 are available to each of these
several categories of Governnent servants.

A nunber of decisions bearing on the guestion of
construction of Arts. 310 and 311 have been cited before us
which indicate that thereis some difference of opinion
bet ween t he Judges of the different H gh Courts and in some
cases anongst the Judges of ‘the sane H gh Court. Thus it
has been held in sone cases that Arts. 310 and 311 do not
nmake any distinction between Governnment servants who are
enpl oyed i n pernanent posts and those who are enployed in
107
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tenmporary posts. See Jayanti Prasad v. The State of ~Uttar
Pradesh (1), 0. P. Gak v. The State of Bonbay(2) Kishanla
Laxmilal v. The State of Madhya Bharat (3), Gopi Kishore
Prasad v. The State of Bihar (4), Punit lal Saha v. The
State of Bihar(5) and Yusuf Ali Khan v. Province of the
Punj ab(6). On the other hand it has been held in sone cases
that a Governnent servant cannot be deened to be a menber of
a service unless he is permanently absorbed therein, nor can
he be deened to be a hol der of such post unless he holds it
permanently and that such a Government “servant is not
entitled to claimthe benefit of Art. 311. See Laxm narayan
Chiranjilal Bhargava v. The Union of India (7), Engnneer-in-
Chief, Arnmy Head Quarters v. C. A @pta Ram (8), State  of
Punjab v. S. Sukhbans Singh (9) and Chironjilal v. Union~ of
India (10). The cases cited before us also indicate that
the preponderance of viewis that only a dismssal or
renoval or reduction in rank by way of penalty attracts the
operation of Art. 311 (2), but that a term nation of service
br ought about otherw se than by way of punishment, e.g., by
the exercise of the right under the terns of enploynent or
under the relevant rules regulating the conditions of
service which formpart of the ternms of enploynent does not.
See Jayanti Prasad v. The State of Utar Pradesh (supra),
Shrinivas Ganesh v. Union of India (11); Jatindra Nath
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Biswas v. R Qupta (12), Rabindra Nath Das v. The Genera
Manager, FEastern Railway (13), Jatindra Nath Mukherjee v.
The Covernment of the Union of India("), Ahmad Sheikh v.
Ghul am Hassan (15), Ganesh Bal kri shna Deshnukh v. The State
of Madhya Bharat (16), D. P. Ragunath v. The State of Coorg
(17), M V. Vichoray v. The State of Madhya Pradesh (18),
Kanta Charan Srivastava v. Post Master General (19) and
Sebastian v. State("). The cases,
(1) AI.R (1951) All. 793.(2) A l.R (1957) Bom 175.
(3) AI.R (1956) MB. loo.(4) A l.R (1955) Pat.372.
(5) AI.R (1957) Pat. 357(6) A l.R (1950) Lah. 59.
(7) 1.1,.R (1955) Nag. 803;A 1. R (1956) Nag.(8) AIl.R
(1957) Punj . 42.

(9) AI.R (1957) Punj. 191.113.(10) A Il.R (1957)
Raj . 81.

(11) L.R 58 Bom 673; AIl.R (1956) Bom 455.(12)
A l.R (1954) Cal. 383.

(13) (1955) 59 C.WN. 859.  (14) (1957) 611C WN
°C (15) A 1.R (1957) J. & K. xi.(16) Al.R (1956) MB
e (17) A1.R (1957) Mys. 8.  (18) A.R (1952) Nag.
208 (19) A1 R (1955) Pat. 381.(20) A I.R (1955) Tr. Co.
“eus

however, do not lay down or clearly indicate any test for
ascertai ning whether in any particular case a termn nation of
service is inflicted by way of penalty so as to amount to
di smssal, renmoval or reduction in rank within the neaning
of Art. 311 (2) or is brought about by the exercise of the
right to terminate it arising out of the terns of enpl oynent
agreed upon between the parties or contained in rules
regulating the conditions of service subject to which the
enpl oyment was made. Further a certain anmpunt of confusion
ari ses because of the indiscrimnate use of the words
"tenporary", Cc provisional ", " officiating and on
probation ". W, therefore, consider it right to exanine and
ascertain for ourselves the scope and effect of the relevant
provi sions of the Constitution.

Article 311 does not, in terms, say that the protections of
that article extend only to persons who are permanent

nmenbers of the services or who hold pernmanent civil~ posts.
To limt the operation of the protective provisions of this
article to these classes of persons wll “be to add

qualifying words to the article which will be. contrary to
sound principles 'of interpretation of a Constitution or 'a
statute. In the next place, el. (2) of Art. 311 refers to
"such person as aforesaid" and this reference takes us back
tocl. (1) of that article which speaks of a " person who is

a nenber of a civil service of the Union or. an all-India
service or a civil service of a State or holds a civil  post
under the Union or a State". These persons al so come within

Art. 3 10(1) which, besides them also includes persons who
are nmenbers of a defence service or who hold any post
connected with defence. Article 310 also is not, in terns’
confined to persons who are permanent menbers of the
specified services or who hold permanent posts connected
with the services therein nmentioned. To hold that that
article covers only those persons who are permanent menbers
of the specified services or who hold posts connected wth
the services therein nentioned will be to say that persons,
who are not pernanent nmenbers of those services or who do
not hold permanent posts therein, do not hold their
respective offices during the pleasure of the President
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or the Governor, as the case may be-a proposition which
obvi ously cannot stand scrutiny. The matter, however, does
not rest here. Coming to Art. 31 1, it is obvious that if
that article is Ilimted to persons who are permanent
menbers of the services or who hold permanent civil posts,
then the constitutional protection given by cls. (1) and (2)
will not extend to persons who officiate in a permanent post
or in a tenporary post and consequently such persons wll be
liable to be disnmissed or removed by an aut hority
subordinate to that by which they were appointed or be
liable to be dismi ssed, renmoved or reduced in rank w thout
being given any opportunity to defend thenselves. The
latter classes of ' servants require the constitutiona
protections as much .as the other classes do and there is
nothing in the |anguage of Art. 311 to indicate that the
Constitution nmakers intended to make any distinction between

the two classes. There is no apparent reason for such
di stinction. It is said that persons who are nerely
officiating in the posts cannot be said to " hold " the
post, for they only performthe duties of those posts. The
word " hold " “is also used in Arts. 58 and 66 of the
Consti tution. There is no reason to think that our
Constitution makers intended that the di squalification
referred to incl. (2) of the fornmer and cl. (4) of the

| atter shoul d extend only to persons who substantively held
per manent posts and not to those who held tenporary posts
and that persons officiating in permanent or temporary posts
would be eligible for ~election as President or Vice-
President of lndia. There could be no rational basis for
any such distinction. ~I'n our judgnent, just as Art. 310, in
terns, makes no distinction between permanent and tenporary
menbers of the services or between persons hol di ng permanent
or tenporary posts in the matter of their ‘tenure being
dependent upon the pleasure of the President or t he
CGovernor, so does Art. 311, in our view, make no distinction
between the two classes, both of which are, therefore,
within its protections ‘and the decisions holding t he
contrary view cannot be supported as correct,.

Re: (b) :-Clause (1) of Art. 311 is quite explicit and
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hardly requires discussion, The scope and the anmbi of  that
protection are that Government servants of the ki nds
referred to therein are entitled to the judgnmen of the
authority by which they were appointed or some authority
superior to that authority and that the -should not be
di smi ssed or renoved by a | esser authority in whose judgnent
they may not have the sane faith. The underlying idea
obviously is that a provision like this will ensure to them
a certain amount of security of tenure. Cause (2) protects
Covernment servant: agai nst being dism ssed or renoved or
reduced in rank without being given a reasonabl'e opportunity
of showi ng cause agai nst the action proposed to be taken in
regard to them It will be noted that in cl. (1) the  words
" dismssed and " renoved have been used while in cl
(2) the words " dismssed ", " renmpved " and reduced in
rank " have been used. The two, protections are (1) agai nst
being dism ssed or renoved by an authority subordinate to
that by which the appoi nt ment had been made and (2) agai nst
being dism ssed, renoved or reduced in rank without being
hear d. What, then, is the nmeaning of those expressions "
dismssed ", " renoved or reduced in rank" ? It has
been said in Jayanti Prasad v. The State O Utar Pradesh
(supra) that these are technical words used in cases in
whi ch a person’s services are termnated by way of
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puni shnment. Those expressions, it is urged, have been taken
from the service rules, where they were used to denote the
three major punishments and it is submtted that those
expressions should be read and understood in the same sense
and treated as words of art. This leads us to enbark upon
an examnation of the service rules relating to punishments
to which the Governnment servants can be subjected

Rul e 418 of the Civil Service Regulations of 1902

(hereinafter called the 1902 Rules) provide, inter alia,
that the renoval of public servants fromthe service for
m sconduct, insolvency, inefficiency not due to age or

failure to pass a prescribed exam nation entailed forfeiture
of past services.  Those 1902 Rul es, however, did not Bay
under what circunstances or in what
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manner and by which authority public servants could be
renoved.

I'n. exercise of the powers conferred by s. 96-B(2) of ,he
1915 Act the Secretary of State in Council framed the Civi
Service (Governor’s Pr ovi.nces) Classification Rul es
(hereinafter referred to as the 1920 O assification Rules)
whi ch cane into force in Decenber, 1920 and were applicable
to Government servants serving in the Governor’s Provinces.
Rule X of these 1920 Classification Rules laid dowmn that a
| ocal Governnent m ght for good and sufficient reasons (1)
censure, (2) reduce to a |ower post, (3) withhold pronotion
from or (4) suspend fromservice, any officer of an all-
India service, provided that no head of the departnent

appointed w'th the approval of the Governor General in
Council would be reduced to a |lower post wthout the
sanction of the Governor General in Council. Li kewi se r.
X1l provided that, without prejudice to the provisions of

any law for the tine being inforce, the local GCovernment
mght for good and sufficient reasons (1) censure, (2)
wi t hhold pronotion from (3) reduce to a |lower post, (4)
suspend, (5) renove, or (6) dismss any officer holding a
post in a provincial or subordinate service or a specia
appoi nt nent . Rule XIV laid down the procedure in cases of
di sm ssal, renoval or reduction in the follow ng terms:

" Rule XIV-Wthout prejudice to the provisions of the Public
Servants Inquiries Act, 1850, in all cases in which the
di sm ssal, renoval or reduction of any officer is ordered,
the order shall, except when it is based on facts or
conclusions established at a judicial trial, or when the
of fi cer concerned has absconded wi th the accusation hanging
over him be preceded by a properly recorded departnental
enquiry. At such an enquiry a definite charge in witing
shall be framed in respect of each offence and explained to
the accused, the evidence in support of it and any evidence
whi ch he may adduce in his defence shall be recorded in his
presence and his defence shall be taken down in witing.
Each of the charges franmed shall be discussed and a finding

shal | be recorded on each charge. " Thus we find that these
1920 C assification Rul es
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enunerated the different kind-, of punishnents that could be
inflicted on the different classes of Government servants
and elaborately prescribed the procedure which had to be
foll owed before those puni shments could be inflicted.

The Secretary of State in Council also pronmulgated, wth
effect fromJanuary 1, 1922, what are known and what will
hereafter be referred to as the Fundanmental Rul es governing
the conditions of service, |eave, pay and pension of al
CGovernment servants whose pay was debitable to civi
estimates in India and to any other class of CGovernnent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 15 of 28

servants in India to which the Secretary of State in Counci
m ght by general or special order declare them to be
appl i cabl e. Like r. 418 of the 1902 Rules, r. 52 of the
Fundanental Rules provided that the pay and allowances of
Covernment servants, who were dism ssed or renmpoved from
service, would cease fromthe day of such dismssal or
renoval . Thus the penal consequences of |oss of pay and
al | owances continued to follow di sm ssal or renoval.

On May 27, 1930, the Secretary of State for India in
Council, in exercise of the powers conferred by s. 96 B(2)
of the Governnent of India Act, 1919, made the Civi
Servi ces (dassification, Control and Appeal ) Rul es,
(hereinafter called the 1930 Classification Rules) which
super seded the 1920 dassification Rules. The 1930
Classification Rules, by r. 3, applied to every person in
the whole time civil enploynent of a Governnment in India
(other than a person so enployed only occasionally or sub-
ject to . discharge at |ess than one nonth’s notice) except
certai n classes of persons therein specified which included,
inter alia, railway servants. Under r. 14 the public
services in India were classified under six heads, nanely,

(1) Al-India Services, (2) Central Services Cass |, (3)
Central Services Cass II, (4)Provincial Services, (5)
Speci al i st Services and (6) the Subordinate Services. Under
r. 15 read with sch. | the following were the all-India
services:-(l) /Indian Cvil Service, (2) Indian Pol i ce
Servi ce, (3) Indian Agricultural -Service, (4) I ndi an
Educati onal Servi ce,
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(5) Indian Forest Service, (6) Indian Forest Engineering
Service, (7) Indian Medical Service, (8) lndian Service of
Engi neers, (9) Indian Veterinary Service and (10) Indian
General Servi ce. The Indian Railway ,Service was not
included in the list. Rule 49, as originally framed,
provi ded as foll ows:

"The follow ng penalties may, for good and sufficient reason
and as hereinafter provided, be inposed upon nenbers of the
services conprised in any of the class (1) to (5) specified
in rule 14, npamely:-(i) Censure, (ii) Wthholding of
i ncrenents or pronotion, including stoppage at an efficiency
bar, (iii) Reduction to a | ower post or tine-scale, or to a
lower stage in a tine scale, (iv) Recovery frompay of the
whol e or part of any pecuniary |oss caused to Government by
negl i gence or breach of orders, (v) Suspension, (vi) Renoval

from the civil service of the Cown which does not
disqualify fromfuture enploynent, (vii) Dismissal from the
Cvil Service of the Crown, which, ordinarily disqualifies

fromfuture enpl oynent.

Expl anati on, The di scharge-

(a) of a person appointed on probation, during the period
of probation, (b) of a person appointed ot herw se than under
contract to hold a temporary appointnment, on the expiration
of the period of the appointnent, (c) of a person engaged
under contract, 1in accordance with the terns of -his
contract, does not ampunt to renpval or dismssal wthinthe
neani ng of this rule."

The Explanation to r. 49 was amended on March 28, 1948, on
February 28, 1950, and finally on January 28, 1955, when the
Expl anati on was nunbered as Explanation | and the words in
cl. (ii) of r. 49, nanely, " including stoppage at an

efficiency bar" were deleted and Explanation Il was added.
So anended the Explanations read as foll ows:
" Explanation |-The term nation of enploynent--(a) of a

person appoi nted on probation during or at the end of the
period of probation, in accordance with the terns of the
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appoi nt nent and the rules governing the probati onary
service; or

(b) of a tenporary Governnment servant appointed
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ot herwi se than under contract, in accordance with rule 5 of
the Central Civil Services (Temporary Service) Rules, 1949;

or

(c) of a person engaged under a contract does not anount to
renmoval or dismissal within the meaning of this rule or of
rul e 55.

Expl anation 11 : Stopping a Governnent servant at an
efficiency bar in the time scale of his pay on the ground of
hi s unfitness to cross the bar does not anount to
wi t hhol di ng of increments or pronotion within the neani ng of
this rule. "

Like r. XIV of the 1920 Classification Rules, r. 55 of the
1930 dassification Rules, as originally framed in 1930,
provided ~that, wthout prejudice to the Public Servants
Enquiries Act, 1850, no order of dismssal, renoval or
reducti on shoul d be passed on a nenber of a service (other
than an order passed on facts which had led to his
conviction in a crimnal court or by a court martial) unless
he had been inforned in witing of the grounds on which it
was proposed to - take action and had been afforded an
adequat e opportunity of def endi ng hi nsel f Det ai | ed
provisions were nade as to the grounds on which it was
proposed to take action being reduced to the form of a
definite charge or charges and for the conmunication thereof
to the officer together with a statenent of the allegations
on which each charge was based and further provisions were
nmade as to the procedure relating to the filing of the
defence, the right to cross-examne and to give evidence in
person or to have such witnesses called as he might wish to
examine in his defence. Thus in the 1930 dassification
Rul es, as in the 1920 Classification Rules, were enumerated
the different kinds of punishnents which could be inflicted
on the Governnment servants of the class to which those rules
were applicable and out of those varieties  of / punishnents
nmentioned in r. 49, three of them nanely, disnissal
renmoval and reduction in rank, were treated as mmjor punish-
ments and some special procedural protection was prescribed
in the interest of the Governnent servants.

At the date of the commencenent of the Constitution the
rail way servants were governed by a separate set
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of rules collected in the two volunes of the Indian Railway
Establ i shment Code. The petitioner is a railway servant and
as such is governed by the rules of the Indian Railway Code.
Chapter XVII, which is in Volume |, regulated 'the conduct
and discipline of the railway servants and the Railway
Fundamental Rules <collected in Volume 11 regulated their
conditions of service, pay and deputation. These are
simlar to and are in pari materia wth the 1930
Classification Rules. Rule 1702 of Chapter XVII —prescribes
el even distinct penalties which may for good and sufficient
reasons be inposed upon railway servants, nanely, (1)
censure, (2) withholding of the privilege of passes and/or
privilege ticket order, (3) fines, including forfeiture or
reduction of running allowances in the case of train and
running staff, (4) withholding of increnments or pronotion
i ncludi ng stoppage at an efficiency bar, (5) reduction to a
lower post or tinme-scale or to a lower stage in a tine
scale, (6) recovery frompay of the whole or part of any
pecuni ary | oss caused to Governnent by negligence or breach
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of orders, (7) suspension, (8) renpbval fromthe service, (9)
di smissal fromthe service, (10) wi thhol ding of the whole or
part of Provident Fund and Gratuity Rules (Chapters Xl Il and
XV) and (11) reducing or w thholding the maxi mum pension
admi ssible in accordance with the provisions of the rules
governing the grant of pensions. There is a Note below this
rule to the effect that the discharge (a) of a person
appoi nted on probation, during the period of probation, (b)
of a person engaged under contract for a specific period, on
the expiration of such period in accordance with the terns
of his contract, (c) of a person appointed in a tenporary
capacity otherw se than under a contract, in accordance with
the general conditions of service applicable to tenporary
enpl oyment and of sone other persons enunerated therein, do
not amount to renoval or dism ssal within the nmeaning of r
1702. Rul e 1703 states that while dismissal from service
disqualifies a railway servant from future enploynent,
renoval from service is not to be considered an absolute
di squalification. Rule 1704 specifies the , authority
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conpetent to inpose penalties. Rule 1706 enunerates the
causes for which a railway servant may be dismissed from
service, nanely, (1) conviction by a crimnal court or by a
court martial, (2) serious m sconduct, (3) neglect of duty
resulting in or likely to result inloss to Governnment or to
a Railway admnistration, or danger to the lives of persons
using the railway, or (4) i nsol vency or habi t ua
i ndebt edness, and (5) obtaining enpl oynent by t he
conceal nent of his antecedents, which would have prevented
his enpl oynent in railway service hadthey been known before
hi s appoi ntnment to the authority appointing him Pr ocedure
for dismissal is set out inr. 1707. “Renoval from Service"
is dealt with by r. 1708 and the procedure for renoval is
regul ated by r. 1709. "Suspension" is the subject matter of
r. 1711 and the procedure for imnposing the other penalties
is contained in r. 1712. "Reduction to |ower post" is
governed by r. 1714 which enjoins that when a railway
servant is reduced for inefficiency or msconduct to a | ower
post in tinescale or to a lower grade or to a lower stage in
a tine-scale the authority ordering the reduction nmust state
the period for which it will be effective-and whether, on
the expiry of that period, it will —operate to postpone
future increnents or to affect the railway servant’s
seniority and, if so, to what extent. Rule 2310 provides
that no pension is to be granted to an of ficer dism ssed or
renmoved for m sconduct, insolvency or inefficiency although
conpassi onate al |l owances nmay be granted i n-deserving cases.
Thus the Indian Railway Establishnent Code also, I|ike the
1930 Classification Rul es, provi des for di fferent
puni shnments and the procedure to be followed for inflicting
the sanme and the three graver punishnments- of disnissal
renoval and reduction are dealt with separately, and specia
provisions are nade regul ating the procedure which nust be
followed before those graver fornms of punishments can be
inflicted.

In exercise of the powers conferred by sub-s. (2) of s. 241
of the 1935 Act, the Governor-General made certain rules
called the Central Civil Service (Tenmporary Service) Rules,
1949 (hereinafter referred to as
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the 1949 Tenporary Service Rules). These rules applied to
all persons who held a civil post under the Governnment of
India and who were under the rulemaking control of the
CGovernor-Ceneral, but who did not hold a lien on any post
under the Government of India or any Provincial Governmnent,
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but they did not apply to several categories of persons,
including the railway servants. By those rules sone
protection had been given even to persons who did not
substantively hold permanent posts. Thus under r. 6 the
services of those persons whose services had ripened into
what was therein defined as quasi-permanent service could
only be termnated in the sane circunstances and in the sane
manner as those of CGovernment servants in permanent service
could be terminated or when the appointing aut hority
certified that reduction had occurred in the nunmber of posts
avail abl e to CGovernment servants -not in tenporary service.
Further protection was given by the two provisos to that
rule. By r. 5, however, the enploynent of persons holding
temporary service could be terminated at any tinme by a
nmonth’ s noti ce.

Just to conplete the history of the service rules reference
may be made to the all-India Service (Discipline and Appeal)
Rul.es, 1955 which were pronul gated by the Central Governnent
in/ Septenber, 1955, after consultation with the State
CGovernments. For our present purpose it is enough to say
that rr. 49 and 55 of the 1930 Cassification Rules were
substantially reproduced inrr. 3 and 5 respectively of
these 1955 Rules except that the Explanation to r. 49 has
been elaborated and the results of the judicial decisions
have been /incorporated therein. In exercise of powers
conferred by Art. 309 and Art. 148 (5) of the Constitution
the President, on February 28, 1957, nade the Central G vi
Services (Cdassification, Control and Appeal) Rules 1957.
Rule 13 of these Rules corresponds to r. 49 of the 1930
Classification Rules, and r. 3 of the 1955 Rules and r. 15
substantially reproduces r. 55 of the 1930 Cassification
Rul es and r. 5 of the 1955 Rul es.

The schene of the Service Rules may now be br oadl y
summari sed as foll ows: They enunerated different
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puni shments whi ch, for good and sufficient reason, mght be
inflicted on Governnent servants and they prescribed specia
procedure which had to be followed before the /'three . nmjor
puni shments, of disnissal, renpval or reduction in  rank
could be neted out to the CGovernment servants. Thus rr. X
and XlIIl1 of the 1920 C assification Rules prescribed severa
kinds of punishments to which the different classes of
Government servants could be subjected and r. XIV of those
rules laid down certain special procedure for cases in which
the three nmmjor punishnments of dismssal, renoval or
reduction of an officer were contenplated. Likewise r. 49
of the 1930 dCassification Rules reproduced wth some
addi ti ons the punishnents prescribed inrr. X and XIIl and
r. 55 of the 1930 Cassification Rules  provided simlar
procedural protection as had been prescribed by r. XV of
the 1920 Classification Rules before the punishnents of dis-
m ssal, renmoval or reduction in rank could 'be inflicted.
The schene of the rules applicable to the railway servants
was simlar in substance. Thus rr. 1702 to 1714 and 2310 of
the Indian Railway Code substantially reproduce t he
provisions of rr. 49 and 55 of the 1930 dassification
Rul es. In short, the service rules, out of the severa
cat egori es of punishnents, selected the three graver
puni shrents of dism ssal, renoval and reduction in rank and
laid down special procedure for giving protection to the
Government servants against the infliction of those three
nmaj or puni shrent s.

It will be recalled that the opening words of s. 96-B (1) of
the 1915 Act were-" Subject to the provisions of this Act
and the Rul es made thereunder " and subs. (4) confirnmed the
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service rules that were then in force. 1In spite of this it
was held in R Venkata Rao v. Secretary of State for India
(1) wth reference to the rules made under s. 96-B of the
1915 Act that, while that section assured that the tenure of
office, though at pleasure, would not be subject to
capricious or arbitrary action but would be regul ated by the
rules, it gave no right to the appellant, enforceable by
action, to hold his office in accordance with those rules.

It

(1) (1936) L.R 64 |.A 55,

856

was held that s. 96-B of the 1915 Act and the rules made
thereunder only nade provision for the redress of grievances
by admi nistrative process. As if to reinforce the effect of

that decision, the opening words quoted above were, in s.
240(1) of the 1935 Act, replaced by the words " Except as
expressly otherwise provided by this Act". The position of

the Government servant was, therefore, rather insecure, for
his office “being held during the pleasure of H's Mjesty
under the 1915 Act as well as under the 1935 Act the rules
could not over-ride or derogate fromthe statute and the
protection of the rules could not be enforced by action so
as to nullify the statute itself. The only protection that
the Governnent servant had was that, by virtue of s. 96-
B(1), they could not be dismssed by an authority
subordinate to that by which they were appointed. The
position, however, inproved to sone extent under the 1935
Act which, by s. 240(3), gave a further protection in
addition to that providedin's. 240(2) which reproduced the
protection of s. 96-B(1l) of the 1915 Act.  In other words
the substance of the protection provided by r. 55 of the
1930 Cd assification Rules which required a special procedure
to be followed before the three major punishments of
di smissal, renmoval or reduction in rank out of the severa
puni shments enunerated in r. 49 was bodily lifted, as it
were, out of the Rules and enbodied in the statute itself so
as to give a statutory  protection to the Gover nirent
servants. These statutory protections have now ~becone
constitutional protections as a result of the  reproduction
of the provisions of s. 240 in Arts. 310 and 311 of " our
Consti tution.

It follows fromthe above discussion that both at the  date
of the commencenent of the 1935 Act and of our Constitution
the words " dismissed ", " renpved and reduced in rank
", as wused in the service rules, were well understood -as
signifying or denoting the three najor punishnents which
could be inflicted on Governnment servants. The protection
given by the rules to the Governnment servants against
di sm ssal, renoval or reduction in rank, which could not be
en. forced by action, was incorporated in sub-ss. (1) and
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(2) of s. 240 to give them a statutory protection by
indicating a procedure which had to be foll owed before the
puni shments of dism ssal, renpbval or reduction in-rank coul d
be inposed on themand which could be enforced in law
These protections have now been incorporated in Art. 311 of
our Constitution. The effect of s. 240 of the 1935 Act
reproduced in Arts. 310 and 311, as explained by this Court
in S A Venkataraman v. The Union of India (1), has been to
impose a fetter on the right of the Government to inflict
the several punishnents therein nentioned. Thus under Art.
311(1) the punishments of dismissal, or renmoval cannot be
inflicted by an authority subordinate to that by which the
servant was appoi nted and under Art. 311(2) the punishments
of dism ssal, renoval and reduction in rank cannot be neted
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out to the Government servant without giving hima reason

abl e opportunity to defend hinself. The principle enbodied
in Art. 310(1) that the Governnent servants hold office
during the pleasure of the President or the Governor, as the
case my be, is qualified by the provisions of Art. 311
which give protection to the Governnment servants. The net
result is that it is only in those cases where the
Gover nnent intends to inflict those three forns of
puni shments that the CGovernment servant nust be given a
reasonabl e opportunity of showi ng cause against the action
proposed to be taken in regard to him It follows,
therefore, that if the termnation of service if; sought to
be brought about otherwi se than by way of punishnent, then
the Government servant whose service is so term nated cannot
claimthe protection of Art. 311(2) and the decisions cited
before us and referred to above, in so far as they lay down
that principle, nust be held to be rightly decided.

The foregoi ng concl usi on, however, does not solve the entire
problem for it has yet to be ascertained as to when an
order for the term nation of service is inflicted as and by
way.  of “puni shment and when it is not. It has already been
said that where a person is appointed substantively to a
per manent post in

(1) [21954] S.C R 1 I50-
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Covernment service, he normally acquires a right to hold the
post until 'under the rules, he -attains the age of

superannuation or is compul sorily retired and in the absence
of a contract, express or inmplied, or a service rule, he
cannot be turned out of his post unless the post itself is
abol i shed or unless heis guilty of m sconduct, negligence,
inefficiency or other disqualifications and appropriate
proceedi ngs are taken under the service rules read with Art.
311(2). Termination of service of such a servant so
appoi nted nust per se be a punishnment, for it operates as a
forfeiture of the servant’s rights and brings about a
premature end of his enploynent. Again where a person is
appointed to a tenporary post for a fixed termof say five
years his service cannot, in the absence of a contract or a
service rule permitting its premature termnation be
termnated before the expiry of that period unless he has
been guilty of some m sconduct, negligence, in. ~efficiency
or other disqualifications and appropriate proceedings are
taken under the rules read with Art. 311(2). The  premature
term nation of the service of a servant so appointed will
prima facie be a dism ssal or rempval from service by way of
puni shment and so wthin the purview of Art. 311(2).
Further, take the case of a person who having been appoi nted
temporarily to a post has been in continuous  service for
nore than three years or has been certified by the appoint-
ing authority as fit for enploynment in a  quasipernmanent
capacity, such person, under r. 3 of the 1949 Tenporary
Service Rules, is to be deemed to be in quasi-pernmanent
servi ce which, under r. 6 of those Rules, can be term nated
(i) in the circunstances and in the manner in which the
enpl oyment of a Governnent servant in a pernmanent service
can be termnated or (ii) when the appointing authority
certifies that a reduction has occurred in the nunber of
posts available for CGovernnent servants not in permanent
servi ce. Thus when the service of a Government servant
holding a post tenporarily ripens into a quasi-pernmnent
service as defined in the 1949 Tenporary Service Rules, he
acquires a right to the post although his appointnent was
initially tenporary and, therefore,
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t he termination of his enployment otherwise than in
accordance with r. 6 of those Rules will deprive himof his
right to that post which he acquired under the rules and
will prima facie be a punishment and regarded as a di smissa
or renoval fromservice so as to,. attract the application
of Art. 311. Except in the three cases just nentioned a
Government servant has no right to his post and the
term nation of service of a Government servant does not,
except in those cases, anpbunt to a dismissal or renobval by
way of punishment. Thus where a person is appointed to a
per manent post in a Governnent service on probation, the
termnation of his service during or at the end of the
period of probation will not ordinarily and by itself be a
puni shnent, for the Governnent servant, so appointed, has no
right to continue to hold such a post any nore than the
servant enployed on probation by a private enployer is
entitled to do. ~Such a termination does not operate as a
forfeiture of any right of the servant to hold the post, for
he  has no such right and obviously cannot be a disn ssal
renoval or reduction in rank by way of punishment. Thi s
aspect of the matter is recognised in the Explanation to r
49 of the 1930 Classification Rules which correspond to the
Note to r. 1702 of the Indian Railway Code and r. 3 of the
1955 Rules and r. 13 of the 1957 Rules, for all those rules
expressly say that the term nation of such an appointnent
does not amount to the punishnent of disnissal or renoval
wi thin the nmeaning of those rules. Likewise if the servant
is appointed to officiate in a permanent post or to hold a
temporary post other than one for a fixed term whether
substantively or_on probation or on an officiating basis,
under the general |law, the inplied termof his enploynent is
that his service may be term nated on reasonabl e notice and
the termination of the service of such a servant wll not
per se anmount to disnissal or renmoval from service. Thi s
principle al so has been recognised by the Explanations to r
49 of the 1930 Classification Rules correspoding to the Note
to r. 1702 of the Indian Railway Code and r. 5 of the 1949
Rules and r. 3 of

109

860

the 1955 Rules and r. 13 of the 1957 Rules. Shortly -put,
the principle is that when a servant has right to a post or
to a rank either wunder the terms of the contract of
enpl oyment, express or inplied, or under ,, the rul es
governing the conditions of his service, the term nation of
the service of such a servant or his reduction to a lower
post is by itself and prima facie a  punishment, for it
operates as a forfeiture of his right to hold that post or
that rank and to get the enolunents and other benefits
attached thereto. But if the servant has noright to the
post as where be is appointed to a post, permanent or
tenmporary either on probation or on an officiating basis and
whose temporary service has not ripened into a quasi-
per manent service as defined in the Tenporary Service Rules,
the termnation of his enploynment does not deprive him of
any right and cannot, therefore, by itself be a punishment.
One test for determ ning whether the termination of the
service of a Governnment servant is by way of punishnment is
to ascertain whether the servant, but for such termnation,
had the right to hold the post. If he had aright to the
post as in the three cases hereinbefore nentioned, the

termination of his service will by itself be a punishnment
and he will be entitled to the protection of Art. 311. In
other words and broadly speaking, Art. 311 (2), will apply

to those cases where the Governnment servant, had he been
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enpl oyed by a private enployer, will be entitled to mmintain
an action for wongful dismssal, removal or reduction in
rank. To put it in another way, if the Governnent has, by

contract, express or inplied, or, under the rules, the right
to termnate the enmploynment at any time, then such
term nation in the manner provided by the contract or the
rules is, prina facie and per se, not a punishment and does
not attract the provisions of Art. 311

It does not, however, follow that, except in the three cases
nmentioned above,, in all other cases, term nation of service
of a CGovernment servant who has no right to his post, e.g.,
where he was appointed to a post, tenporary or pernmanent,
either on probation or on an officiating basis and had not
acquired a quasi.
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per manent stat us, the termnation cannot , in any
ci rcunmst ance, be a, dism.ssal or renoval from service by way
of . puni shment . Cases may arise where the GCovernnent may
find a servant unsuitable for the post on acconut of
nm'sconduct, negl i gence, i nefficiency or, ot her
di squalification. If such a servant was appointed to a

post, pernmanent or tenporary, either on probation or on an
of ficiating basis, then the very transitory character of the
enpl oyment inplies that the enpl oyment was term nable at any
time on reasonable notice given by the Governnent. Again if
the servant was appointed to a post, pernmanent or tenporary,
on the express condition or termthat the enploynment would
be terminable on say a nmonth* s notice as in the case of
Satish Chander. Anand v. The Union of India (1), then the
Covernment mght at any time serve the requisite notice. In
both cases the Governnent nay proceed to take action agai nst
the servant in exercise of its powers under the terns of the
contract of enploynent, express or inplied, or wunder the
rules regulating the conditions of service, if any be
appl i cabl e, and ordinarily 4in such a situation t he
CGovernment will take this course. But the Governnent may
take the viewthat a sinple term nation of service is not
enough and that the conduct of the servant has been such
that he deserves a puni shnment entailing penal ~consequences.
In such a case the Government may choose to proceed against
the servant on the basis of his msconduct, negligence,
inefficiency or the like and inflict-on himthe  punishnent
of dismissal, renobval or reduction carrying with it the
penal consequences. In such a case the servant” wll be
entitled to the protection of Art. 311(2).

The position may, therefore, be sumred up as follows:  Any
and every termination of service is not a dismssal, renova
or reduction in rank. A termnation of service brought
about by the exercise of a con'. tractual right 'is not per
se dismssal or renoval, as has been held by this Court in
Satish Chander Anand v. The Union of “lndia (supra).
Li kewi se the term nation of service by conpul sory retirenent
interms of a

(1) [21953] S.C.R 655.
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specific rule regulating the conditions of service is not
tantanount to the infliction of a punishnent and does not
attract Art.; 311(2), as has also been held by this Court in
Shyam Lal v. The State of Uttar Pradesh (1). ,In either of
the two abovenenti oned cases the termination of the service
did not carry with it the penal consequences of |oss of pay,
or allowances under r. 52 of the Fundanental Rules. It is
true that the m sconduct, negligence, inefficiency or other
di squalification may be the notive or the inducing factor
which influences the Governnent to take action under the
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terns of the contract of enploynent or the specific service
rule, nevertheless, if a right exists, under the contract or
the rules, to termnate the service the notive, operating on
the mnd of the Government is, as Chagla C.J. has said in
Shri ni vas Ganesh v. Union of India (supra), whol |'y
irrel evant. In short, if the termnation of service is
founded on the right flowing fromcontract or the service
rules then, prima facie, the termnation is not a puni shnent
and carries with it no evil consequences and so Art. 31 1
is not attracted. But even if the Government has, by
contract or under the rules, the right to termnate the
enpl oyment wi t hout going through the procedure prescribed
for inflicting the punishment of dismissal or renpoval or
reduction in rank, the Government may, neverthel ess, choose
to punish the servant and if the term nation of service is
sought to be founded on ni sconduct, negligence, inefficiency
or other disqualification, then it is a punishment and the
requi rements of Art. 311 nust be conplied with. As already
stated if the servant has got a right to continue in the
post, then, unless the contract of enploynent or the rules
provide to the contrary, his services cannot be terninated
ot herwi se than for msconduct, negligence, inefficiency or
other good and sufficient cause. A termination of the
service of ‘such~a servant on such grounds nust be a
puni shnent /and, therefore, a disnmissal or renobval wthin
Art. 311, for it operates as a forfeiture of his right and
he is visited with the evil consequences of |oss of pay and
al l owances. \ It puts an indelible stignma on the officer

(1) [2955] I S.C.R 26.
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affecting his future career. A reduction.in rank |I|ikew se
nmay be by way of punishnent or it may be an innocuous
thing.” If the Governnment servant has a right to a
particul ar rank, then the very reduction fromthat rank wll
operate as a penalty, for he will then lose the envolunments
and privileges of that rank.” 1f, however, he has no right
to the particular rank, hi's reduction from 'an officiating
higher rank to his sub-: stantive Ilower  rank will not
ordinarily be a punishnment.. But the nmere fact that the
servant has no title to the post or the "rank and the
CGovernment has, by contract, express or inmplied, —or wunder
the rules, the right to reduce himto a | oner post does not
nmean that an order of reduction of a servant to a | ower post
or rank cannot in any circunstances be a Punishnent. The
real test for determ ning whether the reduction in such
cases is or is not by way of punishnment is to find out if
the order for the reduction also visits the servant with any
penal consequences. Thus if the order entails or provides
for the forfeiture of his pay or allowances or the |loss of
his seniority in his substantive rank or, the /stoppage or
post ponenent of his future chances of pronotion, then that
ci rcumnst ance may indicate that although 'in form the
CGovernment bad purported to exercise its right to termnate
the enploynent or to reduce the servant to a lower rank
under the terns of the contract of enploynment or under the

rules, intruth and reality the Governnent has termni nated
the enploynent as and by way of penalty. The use of the
expression " termnate " or " discharge " is not con

elusive. 1In spite of the use of such innocuous expressions,
the court has to apply the two tests nmentioned above,
nanely, (1) whether the servant had a right to the post or
the rank or (2) whether he has been visited wth evi

consequences of the kind hereinbefore referred to ? If the
case satisfies either of the two tests then it nust be held
that the servant has been punished and the ternination of
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his service nust be taken as a dismssal or renmoval from
service or the reversion to his substantive rank nust be
regarded as a reduction in rank and if the requirements of
the rules and Art. 311, which give protection to Governnent
servant
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have not been conmplied with, the term nation of the service
or the reduction in rank nust be held to be wongful and in
violation of the constitutional right of the servant.
Applying the principles discussed above it is quite clear
that the petitioner before us was appointed to the higher
post on an officiating basis, that is to say, he was
appointed to officiate in that post which, according to
Indian Railway Code; r. 2003 (19) corresponding to F.R 9
(19) means, that he was appointed only to performthe duties
of that post. “He had no right to continue in that post and
under the general |aw the inplied termof such appointnent
was that it was term nable at any tinme on reasonable notice
by  the Governnent and, therefore, his reduction did not
operate as a forfeiture of any right and could not be

described as reduction in rank by way of punishment. Nor
did this reduction under Note 1 to r. 1702 ambunt to his
dism ssal or removal. Further it is quite clear from the

orders passed by the General Manager that it did not entai
the forfeiture of his chances of future pronotion or affect
his seniority in his substantive post. In t hese
circunstances there is no escape fromthe conclusion that
the petitioner was not reducedin rank by way of punishnent
and, therefore, the provisions of Art. 311 (2) do not come
into play at all. In this viewof the matter the petitioner
cannot conplain-that the requirenents of Art. 311 (2) were
not conplied with, for those requirenents never applied to
him The result, therefore, is that we uphold the decision
of the Division Bench, although on sonewhat different
grounds. This appeal nmust, therefore, be dismissed wth
costs.
BosE. J.-Wth great respect | cannot agree that Art. 311 is
not attracted in this case.
| agree with ny Lord that Art. 311 applies to all classes of
Governnment servants nentionedin it and that it makes no
di fference whether they are pernmanent, — quasi-permnent,
officiating, tenporary or on probation. There may be  good
reasons for having all these shades of difference in the
civil services and
865
anong those who bold civil posts in the Union and the States
but I amclear that the protections afforded by Art. 311 and
other parts of +the Constitution cannot! be nullified or
whittl ed down by cl ever phrasing and subtle ingenuity.
I am al so cl ear that

" Except as expressly provided by this Constitu-
tion, every person etc............ hol ds of fiice during the
pl easure of the President............... "
These words are absolute and | eave no room for inference  or
deduction. The " pleasure " can only be controlled by sone
express provision in the Constitution. One of them is in
Art. 310(2), another in Art. 31 1. There are also others,
such as Arts. 124(4) and 217(1)(b), but it is not necessary
to enunerate them because | amonly concerned with the broad
principl e here.
| also agree with ny Lord that the words, dism ssal, renoval
and reduction in rank, wused in Art. 311 have specia
nmeani ng. I would not have said this had it not been for
anbiguities that arise otherwise. W were faced with that
in Satish Chandra Anand v. Union of India (1), where we had
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to construe the words di sm ssal and renmoval and to
determ ne whether they were nerely tautol ogous or bad been
i ntroduced to enphasise a difference in nmeaning. Accor di ng
to the dictionary, they nean the same thing or, at any rate,
have subtle shades of distinction that are meaningless in
the context in which they are used. It was therefore
necessary to look to the surrounding circunstances and
determ ne whether they had acquired special technica
significance at the date of the Constitution. For that
purpose, it was necessary to exanmine the history of the
conditions of service wunder the Ctown and Ilook to the
various statutes and rules then in force. Except for that,
I do not think it would have been proper to look at the
rules for | cannot agree that the Constitution can be
construed by reference to Acts of the Legislature and rules
franed by some | esser authority and, in particular, to rules
made and Acts passed after the Constitution.

(1) [21953] S. C R 655.
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| ~agree with ny Lord that Art. 311 applies when pena
consequences ensue from the dismissal or renoval or
reduction in rank, though | prefer to phrase this in w der
terns and say that the Article is attracted whenever a "
right " is infringed in the way in which I shall proceed to
explain, for aright can be infringed in that sort of way
even when no penal consequences foll ow.

I  have wused the word " right" but must hasten to explain
that | use'it in a special sense. The " right " need not
necessarily be justiciable nor need it necessarily anount to
a contract Dbut, broadly speaking, it must be the sort of

"right " which, even when not enforceable in the courts,
would forma good foundation for a "Petition of Right" in
Engl and.

It is as difficult to speak of "rights " | (‘except those
expressly conferred by the Constitution) when one holds at "
pl easure " as to speak of "contracts." But they are
conveni ent expressions ‘to convey a particular thought,
provided the Ilimtations inposed by the context are not
forgotten.

The word " contract" is used in Art. 310(2), but as these "
contracts " are as much subject to "pleasure" as any other

engagenent of service (except as otherw se provided by the
Constitution) they are not contracts in the usual sense of
the term nor are the conditions of service that apply to
Covernment servants who do not serve under a special
"contract". A contract that can be deternmined at ‘wll
despite an express condition to the contrary (and that is
what Art. 310(2) contenplates) is not a contract as usually
understood; nor are conditions of service that can be
unilaterally varied wthout the consent of “the other it
contracting party ", and even behind his back. But they are
convenient terns to convey a thought and that is the sense
in which " contract " is used in Art. 310(2) and the /'sense
in which it has been used in sone Privy Council rulings.
Now t hese " conditions of service " (and of course specia
contracts " as well) confer " rights " and though the
conditions can be varied unilaterally because of the "
pl easure ", they cannot be ignored so
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long as they are in force ; and if a dism ssal, or renoval,
or reduction in rank infringes one of these rights ", then
in m judgnent, Art. 311 is attracted.

| said in Satish Chandra Anand’'s case (1), that the
President and CGovernment are as free to enter into specia
contracts as any other person provided they are consistent
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with the Constitution. That also applies to conditions of
service where there are no special " contracts Anyt hi ng
el se would be anomal ous especially as anyone who serves
under the Union or under a State serves at " pleasure ". It
is, therefore, possible for the President to nake "
contracts " that are termnable in a particular way or at a
particular tinme or on the happening of a given event,
provided, they do not offend the Constitution ; and when
they are so determined, they can, broadly speaking, be
cal l ed contractual termnations".

Two such cases have already been before this court. In
Satish Chandra Anand’ s case (supra), it was a special "
contract " terminable with a nonth’s notice on either side.
In Shyam Lal v. State of Utar Pradesh (2) it was a
condition of service that permitted conpul sory retirenent at
a particular age. Any other variation that does not offend
the Constitution would be equally pernissible. These
conditions confer a " right" on one side and correspondingly
reduce the —anbit of the " rights " conferred by the "
contract " on the -other. Therefore, when Gover nnent
exercises one of their " rights " there is no infringement
of the other party’'s " rights " because to that extent he
has none. It follows that when, in a given case, Government
has an option to adopt one of two courses as, for exanple,
to " dismss or reduce " for m sconduct and at the sane
time to terminate or alter the service under a termof the "
contract " or because of a condition-of the service, then

if it chooses to act under the right conferred by the "
contract ", Art. 311 is not attracted even though m sconduct
is also present and even though that i's the real reason for
the action taken.  But, if Governnent chooses to adopt such

a course, it must be careful to see that no evi
consequences

(1) [1953] S.C.R 655. (2) [1955] 1 SSCR 26
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will ensue over and beyond those that would ordinarily

follow froma nornmal termnation or alteration when there is
no msconduct or blanme on the part of the person affected.
But | repeat that any such condition must be, consistent
with the Constitution and that no clever artifice ‘or
juggling with words can destroy or whittle down the
guarantees of Art. 311, or any other Article for that
matter.

To ny mnd, the test nust always be whet her evi
consequences over and above those that woul d ensue froma "
contractual termnation " are likely to follow Were it
ot herwi se, the bl anel ess nman agai nst whomno fault can be
found woul d be at a disadvantage. It would be anonalous to
bold that a man who has been guilty of m sconduct should
have greater protection than a bl anel ess individual. But
any man who is visited with evil consequences that woul d not
ensue in the case of another simlarly placed, but free from
bl ame, can, in ny opinion, claimthe protection of Art.311.
Now what happened in this case? The appellant was appointed
to an All-India service of the Union in August, 1924, He
has not been renmoved or dismissed fromservice, so he is

still a menber of an All-India service.

On July 2, 1951, he was appointed Assistant Superintendent
of Railway Tel egraphs in class Il service. On August 19,
1953, he was relieved of this appointment and reverted to
his substantive post in a class |IlIl appointnment. There can
be no doubt that this was a reduction in rank. The only

guestion is whether it was so within the meaning of Art. 311
for, as | said earlier, these words have special meaning and
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do not apply in every case where a person is renoved from a
hi gher to a | ower post.

The argument on behalf of the Union of Indiais that the
hi gher post to which the appellant was appointed was
tenmporary and that the appellant was only officiating init;
and rules were cited to show that CGovernnent had the right,
under those rules, to shift the appellant froma higher to a
lower post. | need not consider this argument because we
are al
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agreed that Art. 311 applies even when the appointment is
temporary, or officiating and, on the view |l take, it does
not natter whether Governnent had what | mght call a "
contractual right " to reduce because even if it had, it
exercised it in_a way that evoked evil consequences over and
above those that woul'd have ensued in a sinilar case where
there was neither m sconduct nor bl amre.

Qur, attention  was directed to remarks in the appellant’s
confidential = reports and to various adm nistrative notings
on his files. Al these are, in ny opinion, irrelevant. W
are_only concerned with the operative order nade by the
pr oper authority conmpetent to make it and wth t he
consequences that ensue fromthat order

In this case, the order of reversion dated August 19, 1953,

is non-conmttal. It nerely says that Shri Bi shanbar Nath
Chopra is appointed to officiate in the appellant’s place
and that on relief the appellant will revert to a |ower
rank. That in itself mght be harm ess but the order does

not stand alone and though the various admnistrative
notings are irrelevant, the CGeneral Manager’'s remarks on
them which formthe real foundation of the order, cannot be
ignored because the sting lies there and the evil con-
sequences of which | speak flow fromthem They are really
part and parcel of the order and the two nust be read
t oget her. | say this~ because, quite obviously, t he
constitutional guarantees of Art. 311 cannot be evaded by
passing a non-commttal order that is innocuous and at the
same time naking another order in secret that' would have

attracted Art. 311 had it been made openly. I am not
suggesting that that was done here or that the object was to
evade Art. 311 by a secret manoeuvre. Al 1 am pointing out

is that the consequences of Art. 311 cannot be evaded by
cleverly splitting up an order into two parts.

Now what were those remarks? They were endorsed on the
appellant’s file on June 11, 1953. The CGeneral Manager
sai d:

" 1 amdi sappointed to read these reports.  He
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should revert as a subordinate till he nmkes good the
,short-comngs noticed in this chance of. 'his as an
of ficer."

What does that nmean ? In plain English it means that ,he s
not to be promoted to a like post wuntil sone conpetent
officer chooses to think he has made good his previous
short - com ngs. That is an evil consequence over and above
that which would ensue in the case of what | nay call again
a " contractual termnation " of the engagenent in. the
hi gher post.

It was virtually adnmitted in the argunents before us that a
man who is reduced in rank for m sconduct for a particular
period, say, one year or two years, is being " punished
and therefore Art. 311 will apply. Wat difference is there
if the reduction is for an unspecified period instead of for
one that is certain ? |In both cases, the possibility of
promotion is stayed and whether that is a " punishnent” or a
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"penalty" it is, in my judgnent, an evil consequence over
and above that which would ensue in a case where the man
"reduced" is faultless.

In view of the alnopst frivolous resort that is sonetines
made to Art. 311 1 want to guard against too wde an
interpretation of what | have said. | do not nmean to inply
that the reasons that lead to an order of reduction are
rel evant when there is a "contractual right" to act in a
particular way; nor do | nmean to inply that a nere recording
of di sappoi ntrment or dissatisfaction would attract Art. 311
even if it is followed by a contractual termination of the
engagenent. All that is not of the essence. The real test
i s whether additional evil consequences are inplicit in

the order.

It is here that I venture to dissent, with the very greatest
respect, frommy Lord" s construction of Art. 311. |If | read
his judgnment aright, | gather that his view, and that of nmy

I'earned brothers, is that Art. 311 is confined to the
penal ties prescribed by the various rules and that one nust
look~ to all the relevant rules to determne whether the
order is intended to operate as a penalty or not. Wth deep

respect, | do not think that the gist of the matter is
either the form
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of the action or the procedure followed; nor do | think it
is relevant to determine what operated in the mnd of a
particular | officer. The real hurt does not lie in any of
those things but in the consequences that follow and, in ny
judgrment, the protections of Art. 311 are not against harsh
wor ds but against hard blows. It is the effect of the order
alone that matters ; and in ny judgnent, Art. 311 applies
whenever any substantial evil follows over. and above a
purely "contractual one". | do not think the article can be
evaded by saying in a set of “rules that a particular
consequence is not a punishnment or that a particul ar kind of

action is not intended to operate as a penalty. In my judg-
nment, it does not matter whether the evil consequences are
one of the "penalties" prescribed by the rules or not. The

real test is, do they in fact ensue as a consequence of the
order nade ?

| would allow the appeal with costs.

BY THE COURT.-In accordance wth—the opinion of the
majority, the appeal is dismssed with costs.

Appeal dism ssed




