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ACT:

Limtation Act, 1908-Suit for paynent at an additional rate
over contract rate in view of altered circunstances and
conpl ex nature of work--Claimis not-one for price of work
done nor for conpensation or breach of contract--Therefore
Art. 56 and Art. 115 of First Schedul e not _applicable--Suit
governed by Art. 120--Commencenent of period of imtation
under Article.

HEADNOTE:

The appellant-conpany filed a suit against the Union of
India demandi ng paynent at an enhanced rate over the / basic
rate stipulated in a construction contract with the Union of

I ndi a. The claimrelated to revision of rates due "to the
conplex nature and increase in the quantity of work and .in
respect of work not covered by the, contract. The addi -

tional work was done at the request of the Engineer-in-
charge who under the terns of the contract was conpetent to
give instructions for work not covered by the terns of the
contract and fix the rate at which renuneration was to be
paid in respect of such work. The Union of India  contended
that the claimwas barred, by the law of Ilimtation. The
trial court decreed the suit for the anmount certified by the
Superi nt endi ng Engi neer. On appeal the Hi gh Court held that
the claimwas governed either by Art. 56 or by Art. 115 of
the First Schedule, to the Limtation Act, 1908, and a suit,
nore than three years of the date on which the work was done
and in any event of the, date on which the claim was
rejected, was barred. Allow ng the appeal to this Court and
restoring the decree for the trial court,

HELD : (i) Article 56 of the First Schedule to the |ndian
Limtation Act, 1908, prescribes a period of three years for
a suit for the price of the work done by the plaintiff for
the defendant at his request, where no tine has been fixed
for paynment, and the, period of limtation conmences to run
fromthe date when the work is done. A suit is governed by
Art. 56 if it arises out of a contract to pay the price of
wor k done at the request of the defendant., The claimin the
present case is for payment at an additional rate over the
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stipulated 'rate in view of change in circunstances and not
for the, price of work done by the appellant, even though
the additional work was done :at the request of the
Engi neer-incharge. [51 F]

(ii) Article 115- of the First Schedule to the
Limtation Act is a residuary article dealing with the claim
for conpensation for the breach of any contract,
express orinplied, not in witing registered and, not
specially provided for in the first schedule. The period of
[imtation in such cases is three years and it conmences to
ran when the contract 1is broken, or where there are
successi ve breaches when the breach in respect of which the
suit is instituted occurs or where the breach is continuing
when it ceases. The suit filed by the appellant conmpany is
not a suit for conpensation for breach of’ contract express

or inplied; it is: a suit for enhanced rate because of
change of circunstances, and in respect of work not covered
by the contract. The additional work directed by the
Engi neer-i'n-charge when carried out May be deened to be done
under the

48

ternms of the contract; but the claimfor enhanced rates does
not aris out of the contract : it is in any case not a claim

for conmpensation for beach of contract. [51 H

(iii)The claimis;, therefore, not covered by any specific
article wunder the First Schedule and nust fall wthin the
terms of Art. 120. Under this Article the period of six
years conmmences to run when the right to sue accrues. There
is noright to sue until there is an accrual of. the right
asserted in the suit and its infringement or at I|east a
clear and unequivocal threat to infringe the right by the
def endant agai nst whomthe suit is instituted. [52 (C

Bolo v. Kokao and Qthers, L.R 87 I.A 325, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 258, and
2585 of 1966.
Appeal s fromthe judgnent and decrees dated January 19 1965
of the Patna Hi gh Court in First Appeals Nos. 190 -and 21 of
1960.
H R Gokhale, G L Sanghi, J. B. Dadachanji and Ravinde,
Narain, for the appellant (in both the appeals).
Jagdi sh Swarup, Solicitor-Ceneral, V. A Seyid Mihanmad, B
D. Sharma and S. P. Nayar, for the respondent (in both the
appeal s) .
The Judgrment of the Court was delivered by
Shah, J. The CGovernment of India invited tenders for = "rein
forced concrete work relating to the foundation and / super
structure of the Fertilizer Factory building at Sindri" in
the State of Bihar. The tender subnitted by the appell ant
Conpany was accepted on Novenber 22, 1947 and a forma
contract in that behal f was executed on Novenber 26, 1948.
By cl. 12 of the contract, insofar as it is relevant, it was
provi ded :
"The Engineer-in-charge shall have power to
make any alterations in, omssions from

addi tions to, or substitutions for, t he
original specifications, draw ngs, designs and
i nstructions and the contractor shall be

bound to- carry out the work in accordance
with any instructions which nay be given to
hi m and any altered, additional or substituted
work which the contractor may be directed to
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do in the manner above specified as part of
t he work shall be carried out: by t he

contractor on the same conditions in al
respects on which he agreed to do the main
work, and at the sanme rates as are specified
in that tender for the main work And if
the altered, additional or substituted work
i ncl udes any class of work, for which no rate
is specified in this contract then such class
of work shal

49

be carried out at the rates entered in the
current schedule of rates of the Hazaribagh
P.WD. district which was in force at the tine
of the acceptance of the contract mnus/plus
the percentage which the total tendered anount
bears to the estinated cost of the entire work
put to tender, and if the altered, additiona
or substituted work is not entered in the said
schedule of rates, then the contractor shal
within seven days of the date of his receipt
of the order to carry out the work inform the
Engi neer-in-charge of the rate which it is his
intention to charge for such class of work,
and i'f the Engi neer-incharge does not agree to

this rate he shall, by notice in witing, be
at liberty to cancel his order to carry out
such cllass of work provi ded that if the

contractor shall conmence work or. incur any
expenditure in regard thereto before the rates
shal | have been determined then .... he shall
only be entitled to be paid in respect of the
work carried out or expenditure i ncurred
according to such rates as shall be fixed by
the Engineer-in-charge. In the event of a
di spute, the decision of the Superintending
Engi neer of the Circle shall be final."

Clause 25 of the agreenent provided, insofar
as it is relevant

" Except where otherwise provided in the
contract all questions and disputes relating
to the nmeani ng of the specifications, designs,
dr awi ngs, and i nstructions, her ei nbef ore
nentioned and as to the qualify of worknman-
ship, or materials used on the work, or as to
any other question, claim right, natter or
thing whatsoever, in any way arising out of,

or rel ating to the contract, desi gns,
dr awi ngs, speci fications, est i'mat es,
instructions, orders or these conditions, or
ot herw se concerning the works, or t he

execution, or failure to execute the @ sane,
whet her arising during the progress of the
work or after the conpletion or abandonnent
thereof shall be referred to a Superintending
Engi neer to be nomi nated by the Chief Engineer
for arbitration in the manner provided by |aw
relating to arbitration
The Sindri Factory Buildings were to be constructed under
the, , advice and guidance of Ms. Chemic Construcetion
Corporation of New York. That Firm made delay in supplying
the drawi ngs and specifications which involved work of a
conplicated nature not included in the original contract.
Time for conpletion of the work was on that account extended
till February 26, 1950.
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On Septenber 20, 1950 the appellant Conpany made a denand
for paynment at an enhanced rate of 421 % over the basic
50

rates stipulated under the original contract. This claim
was made on -five grounds :
1. That there was a "substantial deviation"

in the nature of work of which the detailed
work drawi ngs were supplied to the appellant
Conpany after the date of the contract. The
wor k i nvolved was of a conpl ex nat ure
requiring highly skilled |abour, and that
addi ti onal |abour and materials not covered by
the contract rates were required;

2. That ~there was "great increase in the
price of materials and | abour on account of
undue prol ongation of the period of work;"

3. That~ there was increase in the cost of
transportation on account of rise in the price
of petrol and increase in railway freight;

4, That the Governnent of India entered
into ot her contracts incidental to t he
construction of the Sindri Fact ory at

substantially  higher rates which directly
affected the cost of |abour and materials of
the appell ant Conpany who had to conpete with
the other contractors;

5. That additional work ordered to be done
i nvolved in many instances quantity of -work
sever al times the wrk set 'out in t he
contract.

By his letter dated Septenber 13, 1950, the Additional Chief
Engi neer rejected the claim |In Septenber 1954 the disputes
relating to the claimfor rise in cost -of material and
| abour due to delay in supplying detailed work draw ngs, the
claimarising fromrise in price of petrol and for increase
in the cost of material and | abour due to other <contractors
working on the site, were referred to arbitration, 'but not
the clains for revision of rates due to conplex nature of
the work and increase in the —quantity of work; The
arbitrator rejected the clains of the Conpany-in respect -of
the matters which were referred.

Thereafter the appellant Company filed a suit on August 9,
1956, against the Union of India, for a decree for Rs.
3,62,674/9/6 being the anpbunt clainmed at the rate of 421%
above the contract rate, in the alternative, a decree for
Rs. 2,44,000/- being the anpunt clained at the rate of 28.1%
above the contract rate as reconrended by the  Executive
Engi neer, and in the -further "alternative, a decree for Rs.
1,36,222/-at the rate of 18 17% above the contract rate as
certified by the Superintending Engi neer. The Union of
India contended, inter alia, that the claimwas barred by
the law of limtation

51

The Trial Court held that the claimwas not barred by the
law of limtation and decreed the claimfor Rs. 1,36, 222/-
as certified by the Superintending Engi neer. Agi nst the
decree passed by the Trial Court the appellant Conpany as
well as the Union of India appealed to the H gh Court.
Before the High Court, in support of the appeal only the
plea of limtation was pressed on behalf of the Union of
India. In the view of the H gh Court the clai mwas governed
either by Art. 56 or by Art. 115 of the First Schedule to
the Limtation Act, 1908, and the suit not having been filed
within three years of the date on which the work was done
and in any event of the date on, which the claim was
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rej ected was barred. The appel |l ant Conpany has appealed to
this Court with certificate.

The appel | ant Conpany had undertaken under the terns of the
contract to do specific construction work at "basic rates".
The Engineer-in-charge was by the ternms of cl. 12 of the
agreement competent to give instructions for work not
covered by the terms of the contract, and it was provided
that renuneration shall be paid at the rate fixed by the
Engi neer-in-charge for such additional work, and in case of
di spute the decision of the Superintending Engi neer shall be
final. It is comopn ground that the claim made by the
appel l ant Company was not covered by the arbitration
agreenment, and on that account it was not referred to the
arbitrator. The claimin suit related to the revision of
rates due to the conplex nature of the work and due to
increase in the quantity of work and al so grant of contracts
to other conpeting parties at substantially higher rates and
other related matters.

Article 56 of the First Schedule to the Indian Limtation
Act. 1908, prescribes a period of three years for a suit for
the price of work done by the plaintiff for the defendant at
his request, where no time has been fixed for payment, and
the period of Iimtation comrences to run fromthe date when
the work is done. A suit is governed by Art. 56 if it
arises out of a contract to pay the price of work done at
the request of the defendant. The claimin ,the present
case is for paynent at an additional rate over t he
stipulated rate in view of change in circunstances, and not
for price of work done by the appellant Conpany.. It is true
that additional work was done at the request of the
Engi neer-in-charge, but the claimin suit -was not  for the
price of work done but. for enhanced rates in. view of
altered circunstances.

Article 115 of the First Schedule to the Limitation Act is a
residuary article dealing with the claim for conpensation
for the breach of any contract, express or inplied, not in
witing registered and not specially provided for, in the
First Schedule. The period of linitation in such'cases is
three years and it conmences

52

to run when the contract is broken, or where there are
successi ve breaches when the breach in respect of which the
suit is instituted occurs, or where the breach is continuing
when it ceases. The suit filed by the appellant Company  is
not a suit for conpensation for breach of contract express

or inplied : it is a suit for enhanced rate because of
change of circunstances, and in respect of work not covered
by the contract. The additional work directed by the

Engi neer-in-charge when carried out nay be deened to be done
under the terms of the contract : but the claimfor enhanced
rates does not arise out of the contract : it is in-any case
not a claimfor conpensation for breach of contract.

The claimis therefore not covered by any specific article
under the First Schedule, and nust fall within the terns  of
Art. 120. The Solicitor-General appearing on behalf of the
Uni on of India contended that even if the claimfalls within
the terms of Art. 120 of the Limtation Act, it was barred,
for, the appellant Conpany had in the suit nmade a claim for
wor k done nmore than six years before the institution of the
suit. Counsel submitted that under Art. 120 the period of
[imtation comences to run fromthe date on which the
def endant obtains the benefit of the work done by the
plaintiff. But under Art. 120 of the Limtation Act the
period of six years for suits for which no period of
[imtation is provided el sewhere in the Schedule comrences
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to run when the right to sue accrues. In our judgnment, there
is noright to sue until there is an accrual of the right
asserted in the suit, and its infringenment, or at |east
clear and unequivocal threat to infringe that right by the
def endant against whomthe suit is instituted : Bolo wv.
Kokan and, Others(1).

The appeals are allowed and the decree passed by the Trial
Court is restored with costs in the High Court and in this
Court. One hearing fee. The appellant will be entitled to
intereston the amount decreed at the rate of 6% per annum
fromthe date of the suit till paynent.

R K. P.S.

Appeal s al | owned.

(1) L.R 57 I.A 325 at p. 331,
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