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ACT:

I ndi an Penal Code, 1860: ‘S. 300 cl. "thirdly,’ Exception 4-
I ngredi ents: Accused- Dangerously arnmed-Caused fatal blows on
unharned nan, during an altercation-Injury sufficient to
cause death in-ordinary course of nature-Held, accused took
undue advant age and acted cruelly-Exception 4 not
appl i cabl e-Of fence i's one of murder-Conviction and sentence
tinder s. 302 awarded by trial court maintained.

HEADNOTE

The accused-appellant was prosecuted for the offence of
mur der .

The prosecution case was that during an altercation’/  between
the accused and his nei ghbour the fornmer inflicted a blow
with a Kassi (spade) on the head of the latter who fel
down; and thereafter the accused inflicted two nore injuries
on the wvictim out of the three injuries the third one
afflicted on the neck of the deceased was, according to the
postrmortemreport, sufficient to cause death in the ordinary
course of nature.

The trial court convicted the accused for-the -offence of
nmurder and sentenced himto inprisonment for life under s.
302 1.P.C. The High Court confirned the conviction and the
sent ence.

In appeal to this Court, it was contended on behalf of the
accused that the case fell under Exception 4 to s. 300 |PC
i nasmuch as the accused conmitted the offence on the spur of
nmoment and inflicted the injuries during the quarrel \in the
heat of passion w thout any preneditation and he had no
intention to cause particular injuries.

Di sm ssing the appeal, this Court,

HELD: 1. The offence comitted by the accused is one of
murder and the trial court rightly convicted and sentenced
himto inprisonment for [ife under s. 302 IPC. (703-D)

697

2. Cul pable homicide by intentionally causing bodily injury
which is found to be sufficient in the ordinary course of
nature to cause death attracts clause 'thirdly’ of s. 300
I.P.C. It would be nurder unless it is brought in any one of
the exceptions. (700-E)

3.1 For application of Exception 4 tos. 300 1.P.C. all the
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conditions enunerated therein must he satisfied: the act
nmust. be comitted without preneditation in a sudden fight
in the heat of passion, upon a sudden quarrel, w thout the
of fender’ s havi ng taken undue advantage, and the accused had
not acted in a cruel or unusual manner. (701 A, 700-H)

3.2 The accused used deadly weapon agai nst the unarmed man
and struck him a blowon the head. He had taken undue
advantage He did not stop with the first blow, he inflicted
two nore blows on the fallen nan and the third one proved to
be fatal. He acted crudely with no justification. By his
conduct the appellant denied hinself of the benefit of
Exception 4 to s. 300 1.P.C. (702Q)

Panduranga Narayan Jawalekar v. State of WMharashtra
[1979] 1 SCC 132, relied on.

4.1 1t is not necessary that death nust be inevitable or in
all circunstances the injury inflicted nmust cause death. |If
the probability of death is very great the requirenment of
clause ~third of s. 300 |.P.C. is satisfied. If there is
probability in a |l esser degree of death ensuing fromthe act
conmtted the finding should be of cul pable homicide not
amounting  to nurder. The enphasisis on sufficiency of
injury to cause death. ~The Judge rmust always try to find
whether the bodily “injury inflicted was that which the
accused intended to inflict. The intention nmust he gathered
from a careful examnation of all the fact-. and
circunstances in a/  given case. The citus at which the
infjury was inflicted, nature of theinjury, weapon used,
force with which it was used are all relevant facts. (703-B-
0

4.2 The accused inflicted fatal blow, i.e., third injury
severing the neck after the deceased had fallen on the
ground due to inpact of the first injury on parietal region
The third injury is proved to be sufficient in the ‘ordinary
course of nature to cause death. ~Even otherwise death is
inevitable. Wen the appellant inflicted two injuries on a
fallen man, he necessarily intended to inflict those two
injuries, though the first injury nmay be assuned /'to have
been inflicted during the course of altercation. (702-E-F)
698

Virsa Singh v. State of Punjab: AR 1958 SC, 465 and Raj want
Singh v. State of Kerala: AIR 1966 SC 1844, relied on.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION: Crim nal Appeal No. 437 of
1993.

From the Judgment and Order dated 12.9.1990 of the Rajasthan
High Court in D.B. Criminal Appeal No. 185 of 1984.

C. V., Rappai, Anmicus curiae for the Appellant.

Aruneshwar Gupta for the Respondent.

The Judgnent of the Court was delivered by

K. RAMASWAMY, J. Special |eave granted.

The appellant was convicted under s. 302 I|.P.C and
sentenced to undergo inprisonnent for life for causing the
death of Jeet Singh on May 22, 1983 at about 11,00 a.m in
the field of the deceased. The Rajasthan Hi gh Court
confirmed the conviction in Crimnal Appeal No. 105 of 1984.
The case of the prosecution in nutshell was that the
deceased and the appel |l ant are nei ghbouri ng owners of | ands.
There was an altercation between them due to the appellant
throwing soil into the |Iands of the deceased from 'Dali’
(strip of land dividing the two fields of the deceased and
the appellant). Thereon the deceased went to the appellant
to persuade himnot to throw the soil into their field and
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to have the matter settled am cably through negotiations and
if need be by nmeasuring the |lands, yet the appellant was
annoyed with the conduct of the deceased and his sons PW 1
and PW2 and son-in-law PW3. At the instigation of his son
by name Pappu (who was a juvenile offender and was dealt
with separately), the appellant inflicted with Kassi (spade,
sharp edged cutting instrunent) on the head of the deceased
and with its inpact the deceased fell down. Thereafter the
appellant inflected two nore injuries. Wen PW 1 to 3
raised alarm the accused ran away. PW- 1 to 3 went near
Jeet Singh and found himdead with bleeding injuries on
head, neck and back.PW1 went and |odge at the police
station the report Ex. P-1 narrating the entire prosecution
case. At the trial PW- 1 to 3 were examined as direct
wi t nesses whose evidence was believed by both the courts
bel ow as natural wi tnesses and the appellant was convicted
for the offence of ‘nurder. W found no infirmty in the

699

assessment of the  evidence, though the counsel for the
appel l ant. _attenpted to argue the case in that behalf.
However, —notice was issued to the State oil the nature of
the of fence and the State has appeared.

We have heard the counsel on both sides. During post-nortem
the doctor found the following thee injuries on the dead
body

1. Incised wound 11 cmx 2-1/2 cmx 5 cm on
t he right pariete occipital area. Bone
fractured ura matter was seen fromthe wound.

2. Incised wound-15 cmx 6 cmx 5 cnon the

ri ght scapul ar area bone fractured.
3. Incised wound 13 cmx 10 cmx 12 . cmon the
right side of neck. Al vessels of the right
side neck were cut cervical vertebrae 4 and 5
along with the spinal cord was cut through and
Larynx and right side of mandible cut.

The wi tnesses have stated that when-the appell ant caused the

first injury on the head, the( deceased fell down and
thereafter the appellant inflicted the other two injuries
while the deceased was |ying on the ground. The incised

injury on the parieto occipital region-was the first injury.
The doctor found that by the third injury on the right side
of the neck, the vessels on the right side of the neck, were
conpletely cut, cervical vertebra along with spinal” cord
were cut through larynx and also right side of mandible.
According to him the third injury was sufficient to cause
death in the ordinary course of nature.

The contention of the | earned counsel is that the  appellant
commtted the offence on the spur of nobnment when quarre
ensued between the appellant and the deceased, when the
appel | ant was prevented to spread the soil in his field. So
in heat of passion and on the spur of noment- wthout
premeditation the appellant inflicted injuries on the
deceased. He had no intention to cause-particular injuries,
thou oh later on proved to be fatal. Since he had no
intention to cause such injury as is likely to cause the
death and there was no preneditation, nor intention to kill
the case would fall under Exception (4) tos. 300 I|.P.C
Even otherwise no offence of nurder has been nade out.
Therefore, it is only cul pable hom cide not anounting to
mur der puni shabl e under s. 3(A Part 11 |.P.C. Having given
our anxious consideration and the facts and circunstances do
indicate that there are no merits in either contentions.
Even if we assune that the appellant conmitted

700

the offence during the course of a verbal quarrel between
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the appellant and the deceased one cannot escape from the
conclusion that the offence is one of nurder.

Section 299 |.P.C defines that whoever causes death by
doing an act with the intention of causing death, or wth
the intention of causing such bodily injury as is likely to
cause death, or with the know edge that he is |likely by such
act to cause death, commits the offence of cul pabl e
hom ci de. Under s.,300 except in the cases hereinafter
excepted, cul pable homicide is nurder........ thirdly if it
is done with the intention of causing bodily injury to any
person and the bodily injury intended to be inflicted is
sufficient in the ordinary course of nature to cause death.
Exception 4 thereof provides that cul pable homicide is not
nmurder if it is conmtted without prenmeditation in a sudden
fight in the heat of passion upon a sudden quarrel and
wi t hout the of fender’s having taken undue advantage or acted
in a cruel or unusual manner. Under s. 302 whoever conmits

murder ~shall be punished with death, or inprisonnment for
life, 'and shall also be liable to fine. Whoever conmmits.
Cul pabl e ‘hom ci de not ampunting to nurder, shall be punished
with inprisonment for Life, ~or ‘inprisonment of either

description for a termwhich may extend to ten years, or
with fine, or with both. Under second part of s. 304 |.P.C
if the act is done withthe know edge that it is likely to
cause death, but without any intention to cause death, or to
cause such bodily injury as is likely to cause death.

It is, therefore, clear that cul pable homcide is nmurder
when the accused causes death by doing an ‘act wth the
i ntention of causing death, or causing such bodily injury as
is likely to cause death, or w th the know edge that he is
likely by such act to cause death. If the accused
intentionally causes bodily injury which is~ found to be
sufficient in the ordinary course of nature to cause death
if would attract clause thirdly of s. 300 I.P.C. 'If the
accused knows that the act he causes is so inmnently
dangerous that it nmust, in all probability, cause death or
such bodily injury as is likely to cause death, and’' comits
such act without any excuse for  incurring the risk of
causing death or such injury it would attract ~clause

fourthly. It would be nmurder unless it is brought “in any
one of the exceptions. |In a given case even if ~the case
does not fall in any of the exceptions, —still if "the

ingredients of <clauses 1 to 4 of Section 3(X) are not
satisfied, then it would be cul pabl e hom est not anpunting
to nurder punishable under s. 304 either clause 1 or _clause
2. It is, therefore, the duty of the prosecution to prove
the of fence of nurder.

The counsel attenpted to bring the case within exception 4.
For its application all the conditions enunerated therein

must be satisfied. The act nust be committed  w'thout
premeditation in a sudden fight in the heat of passion; (2)
upon
701

a sudden quarrel; (3) without the offender shaving taken
undue advantage; (4) and the accused had not acted in_ a
cruel or unusual manner. Therefore, there nust be a nmutua

conbat or exchanging blows on each other. And however
slight the first blow, or provocation, every fresh blow
becomes a fresh provocation. The blood is already heated or
warns up at every subsequent stroke. The voice of reason is
heard on neither side in the heat of passion. Therefore, it
is difficult to apportion between themrespective degrees of
blame with reference to the state of things at t he
conmencenent of the fray but it nmust occur as a consequence
of a sudden fight i.e. mutual conbat and not one side track
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It matters not what the cause of the quarrel is, whether
real or immginary, or who draws or strikes first. The
stri ke of the blow nmust be without any intention to kill or
seriously injure the other. If tw nen start fighting and

one of themis unarmed while the other uses a deadly weapon,
the one who uses such weapon must be held to have taken an
undue advantage denying himthe entitlenent to exception 4.
True the nunber of wound is not the criterion, but the
position of the accused and the deceased wth regard to
their arns used, the manner of combat nust be kept in mind
when appl yi ng exception 4. Wen the deceased was not armed
but the accused was and caused injuries to the deceased with
fatal results, the exception 4 engrafted to Section 300 is
excepted and the offences conmtted woul d be one of nurder.

The occasion for suddenquarrel nust not only be sudden but
the party assaulted nust be on an equal footing in point of
defence, at |least at the onset.. This is specially so where
the attack is made with dangerous weapons. VWere the
deceased 'was - unarmed and did not cause any injury to the
accused. ‘even followi ng a sudden quarrel if the accused has
inflicted fatel blows on the deceased, exception 4 is not
attracted and conmm ssion must be one of murder punishable
under s. 302. Equally for attracting exception 4 it is
necessary that bl ows should be exchanged even if they do not
all find their target.  Even if the fight is unpreneditated
and sudden, yet if the instrunent of nanner of retaliation
be greatly disproportionate to the offence given, and crue
and dangerous in its nature, the accused cannot be protected
under exception 4. In Pandurang Narayan Jawal ekar v. State
of maharashtra [1979] 1 SCC 132, the facts proved were that
the appellant gave a blow on-the head of the deceased old

man who was advising himnot to quarrel . Theinjury caused
to the brain fromone end to the other resulted in fracture
as could appear fromthe evidence of the doctor. It  would

show t hat the accused nust have struck the bl ow on the head
of the deceased with an iron bar with very great force.
Accordingly it was held that exception 4 does not apply
though there was sudden quarrel ‘and that the fight was not
premeditated to cause death. It rmust be shown that the
injury caused is not cruel one. The conviction for ~offence
under s. 302 by the High Court reversing the acquittal by
trial court was upheld.

702
If the weapon used or the manner of attack by the -assailant
is out of all proportion to the offence given t hat

circunstance nust be taken into consideration to decide
whet her undue advantage has been taken. Were a person,
during the course of sudden fight, w thout preneditation and
probably in the heat of passion, took undue advantage and
acted in a cruel manner in using a deadly weapon there was
no ground to hold that his act did not anmount to- mnurder
Therefore, if the appel l ant used deadly weapons agai nst
the unarned man and struck hima blow on the head it nust be
held that he inflicted the blows with the know edge  that
they would likely to cause death and he had taken undue
advantage. He did not stop with the first blow, he inflicted
two nore blows on the fallen nan and the third one proved to
be fatal. He acted cruelly with no justification. By his
conduct the appellant denied hinmself of the benefit of
exception 4 to s. 300 I.P.C.

In Virsa Singh v. State of Punjab AIR 1958 SC 465, a | eading
f orerunner on the point, this Court held t hat t he
prosecution nust prove that bodily injury is present. The
nature of the injury nust be proved. Thirdly, it nust he
proved that there was an intention to inflict t hat
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particular bodily injury, that is to say, that it was not
accidental or an intentional,or that some other kind of
injury was intended. Once these three elements are proved to
be present, the court rust further proceed with the enquiry
and find that the prosecution has proved that the injury
described is sufficient to cause death in the ordinary
course of nature. This part of the enquiry is purely
objective and inferential and has nothing to do with the
intention of the offender. Once these four elenents are
establ i shed by the prosecution the offence of murder falls
under clause thirdly of Section 300. It matters not that
there was no intention to cause death or that there was no
intention even to cause death in the ordinary course of
nature. Once it is proved that the intention to cause the
bodily injury actually found to be present, the rest of the
enquiry is purely objective to be deduced by inference. But
where no evidence or explanation is given about why the
accused thrust a spear into the abdonmen of the decease wth
such force that it penetrated the bowels and three coils of
the intestines canme out of the wound and that digested food
oozed out fromcuts in three places, it would be perverse to
conclude that he did not intend to inflict the injury that
he did. The question whether there is intention or not s
one of fact and not ‘one of |aw. Whether the wound is serious
or otherwise, and if serious, how serious, is a totally
separate and di stinct question and has nothing to do wth
the question whether the accused intended to inflict the
injury in question. It was heldin  that case that the
of fence was one of nurder falling under clause thirdly of
Section 302. In Rajwant Singh v. State of kerala AIR [1996]
SC 1874, the bodily injury consisted of tying up the hands
and the feet of the victim closing the nmouth with adhesive
plaster and plugging the nostrils with cotton soaked in
chloroform Al these acts were

703

del i berate acts which had been preplanned and, therefore,
this Court held that the acts satisfied the objective tests
of clause 3 of s. 300 and were held to be sufficient in the
ordinary course to cause death. Accordingly it was one
puni shabl e under s. 302.

It is not necessary that death nust be .inevitable or in all

circunstances the injury inflicted nmust cause death. |[f the
probability of death is very great the requirenent of clause
third is satisfied. |If there is prob ability in a less

degree of death ensuing fromthe act committed the finding
shoul d be of cul pabl e honicide not anmounting to nurder. The
enphasis is sufficiency of injury to cause death. A judge
must always try to find whether the bodily injury inflicted
was that which the accused intended to inflict. The
i ntention nust be gathered froma careful exam nation of al
the facts and circunstances in a given case. The'citus at
which the injury was inflicted, nature of the injury, weapon
used, force with which it was used are all relevant facts.
W find fromthe facts that the appellant inflicted fatal
blow, i.e. 3rd injury severing the neck after the deceased
had fallen on the ground due to inpact of the first injury
on practical region. The third injury is proved to he
sufficient in the ordinary course of nature to cause death.
Even otherwi se death is inevitable. VWen the appellant
inflicted two injuries on a fallen man, it nust be held that
he intended to inflict those two injuries, though the first
infjury may be assuned to have been inflicted during the
course of altercation. Thus we hold that the offence is one
of murder and the appellant was rightly convicted and
sentenced to inprisonment for life under s. 302 I.P.C.
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The appeal is, therefore, dism ssed.
R P. Appeal dism ssed,
704




