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1. Appel l-ant herein was convicted and sentenced to death for comitting
murder of his wife on or about 28.05.1991 at their residential house situate at
81, Richnond Road, Bangal ore. The deceased was earlier married to one

Akbar Khal eeli who was in the diplomatic service in the Government of

India. She had four daughters. The deceased along with her children in the
year 1983 visited the Maharaja of Rampur. There she was introduced to the
appel l ant. Appellant at the rel evant tinme was assisting the Rampur roya
famly. |In regard to the managenent of her |anded properties, the deceased
sought for his assistance. She had inherited huge properties including House
No. 81, Richnond Road, Bangal ore from her nother.  She had inherited

sone other properties during her marriage.” Some litigations in respect of the
sai d properties had been going on

2. M. Khaleeli on his assignnment as diplomat of Iran went to the said
country. The deceased together wi th her daughters started |iving at

Bangal ore. Appellant came there: He was also staying in the same house.

The deceased desired for a son and she was made to believe by the appell ant
that he was capabl e of blessing her with a son. Akbar Khaleeli and the
deceased separated in the year 1985. The deceased thereafter nmarried the
appel l ant on 17.04.1986. They started living together at the said house. She
had executed a Ceneral Power of Attorney and a WII .in his favour.

However, despite her marriage with the appellant, the deceased was

mai nt ai ni ng her relationship with her parents and daughters. M s. Sabah

Khal eel i, second daughter of the deceased (PW5) had all along been in
touch with her.
3. It is not in dispute that from 28.05. 1991, the deceased was not seen

PW5 had been trying to contact her on phone. She was inforned by the
appel l ant that the deceased had gone to Hyderabad. In June 1991, 'when
contacted, she was informed that her nother had gone to Kutch to attend a
weddi ng. A week thereafter it was informed to her that the deceased had
been lying | ow owing to sone incone tax problens. She, being exasperated
with the said explanations, came down to Bangal ore. - She did not find her
not her there. She was told that the deceased bei ng pregnant had gone to
United States of America for delivery of the child. She was told to have

been admtted in Roosevelt Hospital. She made verifications thereabout
t hrough her acquai ntances and cane to know that no such wonan had ever
been adnmitted to the said hospital. Appellant being confronted thereto,

i nforned her that the deceased had gone to London as she had wanted to
keep it as a secret. However, in 1992, when she net the accused at Minbai,
noti ced the passport of her nother lying in the roomof the hotel which
confirmed that the deceased had not visited USA or London as represented
to her by the appellant on earlier occasions.

4, She ultimately inforned the Ashok Nagar Police Station by giving a
witten conplaint about nmissing of her nother. A mssing conplaint was
regi stered on 10.06.1992. No serious effort, however, was made to find out
the whereabouts of the deceased. PWJ5 approached the higher authorities
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resulting in the investigation of the matter being entrusted to the Centra
Crime Branch. Apprehending arrest, Appellant obtained anticipatory bai

with a condition that he would attend the police between 6 p.m to 8 p.m on
every Monday and shall also nake himavailable to the police. He applied

for relaxation of the said condition and by an order dated 3.12.1993, it was
directed that the appellant shall appear before the police authorities on every
Monday once in three nonths.

5. The investigation was entrusted to one C. Veerai aha (PW37). He
suspected the appellant herein. He was interrogated on 28.03. 1994,

wher eupon he nade a voluntary statement which was marked as Ex. P-175.

He stated in great details as to the manner in which he had killed his wfe
and di sposed of her dead body. He also disclosed as to how a wooden box

of size 2 x 7 x 2 was made, a pit was dug and how the dead body was buried
there. He narrated that how with the help of Raju he had put the box into the
pit covered with mud and on the next day with the help of some nmasons

brought by the said Raju kadapa stone slabs were put on the pit and the

adj acent | and and cenented the place.

6. In the said statenent, he stated:

"I'f I amtaken | will show the place where the
wooden box was prepared and the person who
prepared it, the persons who transported the box
and the peopl e who hel'ped in digging out the pit
and the crow bar, spade, pan used for digging pit,
the cenent bags and the spot where Shakerah is
buried and | exhurme the dead body of the deceased
and show you. The statement what all 1 had earlier
given to Ashoknagar Police was a false statement
given intentionally just to escape nyself."

7. An Executive Magistrate Syed Ejaj Ahmad (PW3) was called for
exhumati on of the dead body. He asked a doctor to conduct exhumation
proceedi ng. On 30.03.1994, Dr. N ssar Ahned (PW14) cane to the pl ace
of occurrence for the said purpose. Appellant was asked as to whether he
was ready to show the spot as per his earlier statenment. The entire
proceedi ng of exhumation of the dead body was video-graphed. It took
pl ace at about 10.30 a.m on the said day. Appellant with a chal k piece
mar ked the spot. Coolies acconmpanying the party as per instructions of the
appel  ant hinself, dug the earth of the said place whereupon'a box was
noti ced. The plank of the lid of the wooden box was renmpved. A bed, a
ni ghty, pillow and bed sheets were recovered. Channai ah  who had cone
along with Dr. Nissar Ahmed renoved the scalp, skull and hairs of the head
whi ch were detached fromthe skull and ot her bone pieces.” He also renpved
the pieces of the bones. Another Doctor Shri Thiruvanakkarasu also came
there. They joined the bones and fixed the skull and mandible in orderly
manner. |t was found to be that of a human skel eton. The nother 'of the
deceased Snt. Gauhar Taj Namazie identified a ring which was enbedded
with red stone and two ot her black rings as bel onging to the deceased. The
ni ghty which was recovered was identified to be belonging to the deceased
by the mai d servant who had been working in the house.

8. The post nortem examni nation conmenced at 4.45 p.m on 30.03.1994
whi ch ended at about 6 p.m
9 Appel | ant was, thereafter, charged for comm ssion of nurder of his

wife. Before the learned Trial Judge, 39 prosecution w tnesses were

exam ned. There was no eye-witness to the occurrence. The prosecution

was based on circunstantial evidence.

10. The | earned Trial Judge, as noticed hereinbefore, found the appellant
guilty of conm ssion of offence under Sections 302 and 201 of the Indian
Penal Code and sentenced himto death.

11. Appel | ant preferred an appeal before the High Court. A reference was
al so made by the | earned Judge in terns of Section 366 of the Code of
Criminal Procedure.

12. The circunstances which were found to be existing by the Hi gh Court
for proving comm ssion of the offence are said to be
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"(a) Motive \026 Murder for gain

(b) The deceased Shakereh was | ast seen alive
in May 1991 when she was residing at No. 81

Ri chrmond Road, Bangal ore along with accused

and his wfe.

(c) Strange conduct of the accused after 28-5-91
(d) A wooden box (MO 5) was got prepared and
brought to the house by the accused.

(e) Di scovery of the wooden box containing a

skel eton and fem nine articles buried in the

backyard of the said house of the accused and the
deceased in furtherance of information furnished

by the accused.

(f) Fixing the identity of the skeleton as that of
the deceased with the hel p-of skull and the

adm tted undi sput ed photograph of Ms. Shakereh

by photo Super-inposition nethod.

(9) Fixing the identity of the skeleton as that of
the deceased on the basis of DNA finger printing.
(h) I'dentifying some of the articles |ike M>s. 5,

6, 8, 11 to 17 along with the skeleton in the box as
bel ongi ng to the deceased.

(1) The | ast circunstance put forth i.e., the
attenpt of the accused to mslead or to give false
expl anation."

13. Before the High Court, a contention was raised that before inposition
of sentence, the appellant had not been granted adequate opportunity to

make a representation.as was mandatorily required under Sub-section (2) of
Section 235 of the Code of Crimnal Procedure, 1973. The Hi gh Court gave

the appellant an opportunity of being heard. Before the Hi gh Court, the
appel | ant accepted that he was instrumental in burying the dead body stating:

"The accused submitted that he is innocent and has
been illegally convicted. He submitted that as the
famly menbers of the deceased (parents and
daughters) had filed nunber of cases against the
deceased, she was nmentally depressed and was

t aki ng nunber of sedative pills/ drugs; that she
died naturally in May 1991 and as he feared

adver se consequences, especially repercussions
fromher fam |y nenbers and community people,

he buried her body in the backyard of his house

wi t hout inform ng anybody. He submitted that
though this fact was not stated by himin the tria
court, as he could not bear it any nore and after
thi nking over the matter for the |last few years, he
has decided to come out with this truth. He
submtted that as he is innocent, his conviction be
set aside and he be acquitted. So far as the
sentence is concerned, he subnitted that as now he
is 61 years old and suffering fromserious ailnents
i ke di abetes, hypertension and hernia and as he is
in custody for the last 11 years, nercy be shown to
hi m by reducing the capital punishnent, if ever the
court decides to convict him"

14. The Hi gh Court, however, affirnmed the judgment of conviction and
sent ence.
15. M. Al ok Vagrecha, |earned counsel appearing on behalf of the

appel l ant raised the followi ng contentions in support of this appeal
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(i) A First Information Report having been already | odged by PW5, a
second report by the Investigating Oficer \026 PW37 | odged on
28.03.1994 (Ex. P-171) was illegal

(ii) The purported recovery of the wooden box containing sone
articles and the bones which were not adm ssible in evidence under
Section 27 of the Indian Evidence Act as the |location of the dead

body was al ready known, the purported statenment made by the

appel l ant (Ex. P 175) being wholly inadnissible in evidence,

consequent recovery of the dead body woul d al so be inadni ssible.

In this connection our attention has been drawn to the fact that the
appel | ant was given an opportunity to have the services of a | awer
during interrogation

(iii) If the prosecution case is true that the appellant had adm ni stered
sedative to the deceased on 28.05.1991 in the afternoon, the courts

bel ow shoul d have al so taken.into consideration that in view of the
statenment of the investigating officer that the appellant at about the
same time on 28.05.1991 was found to be in the company of one

Rekha Handa, a fornmer M ss India, the prosecution case nust be

held to have not been proved as agai nst the appell ant.

(iv) A W1l and General Power of Attorney having al ready been
execut ed by the deceased, the appellant could not have any notive

to kill her.

(v) The purported circunstances on the basis whereof the judgnent of

convi ction and sent ence have been rendered does not conplete al

the links in the chain‘as there had been (a) no recovery of drug; (b)
notive had not been proved; and (c) there was no proof that she

di ed of poi soning.

(vi) The purported recovery of drug on 31.03.1994 by the I nvestigating
Oficer was whol ly inadm ssible in evidence.

(vii) The Hi gh Court having recorded that the deceased did not neet

any viol ent death, the inpugned judgnent cannot be sustained and

in any event the death sentence should not have been i nposed.

(viii) The H gh Court conmtted a serious-illegality in relying upon the
statenment made by the appellant before it as being confession of

his guilt although the same was neant to be used for the purpose of
hearing on the question of sentence only.

16. M. Sanjay R Hegde, |earned counsel appearing on behal f of the
State, on the other hand, supported the judgnment.  The | earned counse
woul d contend that the court while analyzing the evidences brought on
records should keep in mnd the follow ng facts:

(a) The deceased was a beautiful woman. —She had a husband and four
daught er

(b) She was an owner of huge property

(c) She net her death at the age of 40 years.

(d) Appel | ant al t hough coul d enjoy all the luxuries of life, he had greed

for nore noney and, therefore, hatched a plan to nurder the deceased
wher ef or he got prepared a wooden box, took advantage of tenporary

absence of the two old servants and at the opportune nonent

admi ni stered sedative to the deceased

(f) Despite her death, he had been operating the bank account which was
a joint account and had been acting on the basis of the General Power

of Attorney.

(9) He kept to PWS5 at dark although she had been constantly making
enquiry in regard to the whereabouts of the deceased for one and hal f
years.

(h) The manner in which the dead body was found categorically shows

the vicious mind of the appellant as the bed-sheet was found on her

face, her jewel ery was found on the top of the body, the deceased had

ni ghty on her person and, thus, it was essentially principally a planned
mur der .

17. W have not doubt that the death of the deceased was honmicidal in
nature. The identity of the dead body has al so been established. The

ci rcunstances in which the deceased narried the appellant have al so not
been di sputed. Their marriage was proved by PW8 T.H.
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Lokeshm narayana. Appellant also did not deny or dispute that he had been
living with the deceased at all material times at 81, Ri chnond Road,

Bangal ore. It has furthernore not been disputed that she had not been seen
on and from 28. 05. 1991
18. We have noticed herei nbefore the circunstances which are said to

have been found by the courts below. The law in this behalf is now no
| onger res integra.

19. In Sharad Birdhichand Sarda v. State of Maharashtra [AIR 1984 SC
1622], this Court held:

"153. A close analysis of this decision wuld show that

the followi ng conditions nmust be fulfilled before a case

agai nst an accused can be said to be fully established:

(1) the circunstances fromwhich the concl usion of

guilt is to be drawn shoul d be fully established.

It may be noted here that this Court indicated that the

ci rcunst ances concerned "nust . or shoul d' and not "may

be" established. There is not only a grammatical but a

| egal distinction between "may be proved" and "must be

or shoul d 'be proved" as was held by this Court in Shivaji

Sahabrao Bobade v. State of Miharashtra where the

observations were made: [SCC para 19, p. 807: SCC

(Cri) p. 1047]

"Certainly, it is a/primary principle that the
accused nust be and not nerely may be guilty
before a court can convict and the nmental distance
between 'may be’ and 'nust be' is |ong and

di vi des vague conjectures from sure concl usi ons."

(2) the facts so established should be consistent only

with the hypothesis of the guilt of the accused, that is to
say, they should not be expl ai nabl e on any other

hypot hesi s except that the accused is guilty,

(3) the circunstances shoul d be of a conclusive nature
and tendency,

(4) they shoul d exclude every possible hypothesis
except the one to be proved, and

(5) there must be a chain of evidence so conplete as

not to | eave any reasonabl e ground for the conclusion
consistent with the innocence of the accused and nust
show that in all human probability the act nust have been
done by the accused."

20. In regard to the circunstantial evidence in a case of death by
poi soni ng, this Court opined:

"So far as this matter is concerned, in such cases
the court must carefully scan the evidence and
determ ne the four inportant circunstances which
al one can justify a conviction:

(1) there is a clear motive for an accused to
adm ni ster poison to the deceased,

(2) that the deceased died of poison said to have
been admi ni st ered,

(3) that the accused had the poison in his
possessi on,

(4) that he had an opportunity to adm nister the
poi son to the deceased."

[See also Al oke Nath Dutta & Ors. v. State of West Bengal 2006 (13)
SCALE 467]




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 21

21. We nay proceed to consider the matter keeping in viewthe

af orementioned | egal principle in mnd

22. Dr. N ssar Ahanmed who exam ned himself as PW14 in his evidence
proved the exhumation of the dead body. |It, as noticed hereinbefore, was
conducted by the Tal uka Magi strate PW3. Upon renoval of the detached
skul I, mandi bl e, carpal and tarsal, pal mand bones fromthe pit of feet, all the
sai d bones were assenbled on plastic paper. A Human skel eton was forned.
There was a foul snell. According to him all the bones were intact. The
skel eton was that of a human body. |In the post nortem exam nation, it was
f ound:

"Deconposed and Skel et ani sed body renpved

fromthe wooden box described. The body was

renoved in piece nmeal fromthe box as the bones

were easily comng out fromthe joints and body

was assenbl ed i n anatomical position which

consi sts of skull w th black hair measuring 25"

 ong. "

It was further noticed:

"The bones one bel ow the other are: Skull bone

with mandi bl e, two clavicles, tw scapul ae, bones
of upper linmbs and | ower |inmbs, vertebral col um,
pel vis and carple and tarsal bones. The

deconposed tissue were greish white in col our
emtting foul snell. ~ All bones were intact skul
shows fenale characteristic feature, articulate well
with were each other. Skull suture conpletely
obliterated endocrenaly, partially obliterated
exocreinaly. Al teeth erupted showed attrition.
The stature was cal cul ated from | ong bones and
average taken fromthe bones.

Ri ght Fenur \ 026 46 cns.

Ri ght Tibia \026 39 cns.

Left Hunmorus \026 32.5 cms and estimated stature is
54" to 5’ 6"

Four Pi eces of body of sternum fused."

23. Al the internal organs were found to be deconposed and |iquefied.
He, however, reserved his opinion in regard to the cause of death pending
chem cal analysis. The doctor preserved skull and nmandibl e for super

i nposition and visera and hair for chem cal analysis report and bone marrow
hair and soft tissues for DNA Fingerprinting.

24. PW 14 on the basis of the said FSL report formed his opinion that the
cause of death cannot be furnished as the percentage/ amount of
Chl odi azepoxi de consumed had not been furnished. In regard to the effect

of Chl ordi zaepoxi de on hunman body, however, his opinion was as under

"The effect of Chlordi azopoxi de on human body
depends upon the dosage. They are weight gain

as a result of increase appetite, anxiety, nausea,
vertigo, inpaired sexual function, menstrua
irregularities, skin rashes, agram ocytosis etc."

In regard to the effect of over dose of the said nedicine, it was stated:

"Effects of over dose are rare, as the drug has got
remar kabl e safety margins. A few deat hs have

been reported at doses greater than 700 ngs as per
the literature. The synptons are respiratory and
cardi ovascul ar, dis-function due to the suppression
of higher centers in the brain."
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25. PW14 in his cross-exam nation opined that the death of the deceased
was homicidal. According to him if the deceased had consuned only one or
two tablets of Equi bromand her body was put in a box and Iid was cl osed
suddenly, an unexpected death may occur due to natural causes also. It is
not a case where the dead body was not identified to that of the deceased.
Bl ood sanple of PW5 was taken. Blood sanples of Mrza Gul am Hussain
Namazi e and Gauhar Taj Begum Nanazi e had al so been taken. PW?20
Sri mannarayan, Chief Medical Oficer of Bowing Hospital, in his evidence,
spoke about the result of the DNA analysis in regard to taking of the bl ood
sanpl es.
26. The bones were sent for DNA test to Hyderabad Forensic Science
Laboratory through Forensic Science Laboratory, Bangal ore. The test was
conducted by Dr. Laljit Singh, Scientist, who was exam ned as PW 24,
According to him he and Dr. GV. Rao (PW17), another scientist in

Hyder abad together carried the process of DNA isolation and testing from
Exs. Ato D, i.e., fromblood of the father, teeth of the deceased, hair of the
deceased and bl ood of the mother in two tests being Pol ynerase Chain
Reaction (PCR) and HLA DQ typing both the tests confirned that the
deceased was the offspring of the said Mrza @Gl am Hussai n Namazi e and
Gauhar Taj Begum Nanazi e.

27. PW17 Dr. G V. Rao categorically stated that in carrying out DNA
fingerprinting they followed the same procedure as in the case of bl ood
sanpl es received earlier which were examned. He proved the report
prepared by himand Dr. Laljit Singh on 4.10.1995 which was marked as Ex.
P- 155.

28. PW1 Dr. T.R Kunmari was an Assistant Director of Forensic Science
Laboratory. She gave her opinion on 15.09.1994 whi ch was marked as Ex.

P- 125 stating:

"1. Presence of C onazepam was detected in article

no. I(a) & 1(b).

2. Presence of Al prazolamwas detected in article

No. I(b) & I(f).

3. Presence of Diazepamwas detected in article

No. I(c).
4. Presence of Chl odi zepoxi de was detected in No.

l(e), Il &IV

5. No poison was detected in article No. I(h)."

29. Dr. T.R Kumari (PW1) conducted the Photo Superinposition

Met hod Test on the skull, which was marked as MO-1 along with the

adm tted photograph of the deceased, whi ch -was marked as MO 3.

According to the said witness, anthroponetric characters or | and marks of

the skull and the superinposed admitted photographs matched. She

prepared a report, which was marked as Ex. P-2. Her qualification as an
expert to conduct the said test is not in doubt. Even otherw se, she holds a
Ph. D. degree in Forensic Science. She has been awarded a nmedal for her
research work by the Madras Forensic Society of India.  She has also
undergone special training in photo superinposition and has submtted a
nunber of papers thereon. Her report as also the report of PW17 are

rel evant evidences.

30. The qualification of the expert has not been questioned before us. The
| ear ned counsel appearing on behalf of the appellant has not raised any
contention which woul d point out that the methodol ogy conducted by the
experts in carrying out the study was in any manner unscientific or raised
any suspicion as regards the correctness thereof.

31. It is borne out fromthe records that even the photographs were

brought by PW1 before the trial court. Identify of the skull vis-‘-vis the

ot her parts of the body, thus, categorically goes to show that the sanme was
that of the deceased, Smt. Shakereh

32. It has al so not been seriously disputed that the deceased was | ast seen
in the company of the conpany of the appellant. The fact that she had not

been seen alive from May, 1991 al so stands fully established.

33. We will hereinafter notice the circunmstances which existed in
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establ i shing the comi ssion of the crine.
34. PW5 Sabah Khal eeli, was the daughter of the deceased through her
first husband. She in her deposition categorically stated that she had spoken
to her nother on 19.04.1991. She was not avail able on phone from My,
1991 onwards. Gauhar Namazee (PW25) was the nother of the deceased.
She in her deposition stated that she had | ast seen the deceased on
13.04.1991. She had not been cross-exanined on the said point. It is also
not disputed that PW18 and PW 19, who were husband and wife, were
engaged by the deceased. They saw the deceased in the conmpany of the
appellant in the norning of 28.05.1991, for the last time. The said wtnesses
were staying in a servant quarter in the said prem ses. PW18 was working
as gardener-cum handyman; whereas PW19 was working as mai d servant,
since 1988. They stated in unison that they had seen the deceased at about
07.30 AM on that day. According to PW19, she went to the kitchen to
prepare tea for the couple and kept the tea cups on the dining table. She in
no uncertain terns stated that the cups of tea were taken by the appellant to
the bed-room where the deceased was reading a newspaper. PW19 while
sweepi ng the house was called by the deceased and was instructed to cl ean
the articles kept in the showcase instead of sweeping. They, however,
recei ved ‘a tel egram at about 10.00 a.m whereby they were informed that the
sister-in-lLawof PW19 was sick at Gudisuvarapally in the State of Andhra
Pradesh. They sought for |eave and some noney. They were permitted to
| eave Bangal ore and were asked to collect the requisite amunt after sone
time. They came back to-their quarters and started packing their goods. At
about 1.30 p.m they went back to the house. PW18, however, was said to
have been asked by the appellant hereinto shift a wooden box kept in the
guest house to the bed room before | eaving. They together with sonme others
took a | arge wooden box fromthe guest house and kept the sane inside the
bed room where they found the deceased sl eeping on the bed. They were
thereafter paid a sumof Rs.1,200/- towards their salary and additional sum
of Rs.500/- towards travelling expenses. They left for their honme. They
cane back after a couple of days, but did not find the deceased. The said two
wi tnesses in their depositions corroborated each other.
35. We have noticed herei nbefore that the appellant had applied for grant
of anticipatory bail in July, 1992 i.e. after the missing conplaint was filed by
PW5. In the said application for bail, the appellant hinself disclosed that
the deceased had | eft for unknown destination in the nmonth of My, 1991
al | egedly because of her agitated nmental condition
36. If it is proved that the deceased died in an unnatural circunstance in
her bed room which was occupi ed only by her and her husband, |aw
requires the husband to offer an explanation in this behalf. W, however, do
not intend to lay down a general law in this behalf as much woul d depend
upon the facts and circunstances of each case. Absence of any expl anation
by the husband would | ead to an i nference which would lead to a
ci rcunst ance agai nst the accused.
37. We may, however, notice that recently in Raj Kumar Prasad TanmarKkar
v. State of Bihar & Anr. [2007 (1) SCALE 19 : JT 2007 (1) SC 239], this
Court opi ned
"Once the prosecution has been able to show that at the
relevant tine, the roomand terrace were in exclusive
occupation of the couple, the burden of proof |ay upon
the respondent to show under what circunstances death
was caused to his wife. The onus was on him He failed
to di scharge the sane.™

This |l egal position would appear from a deci sion
of this court in N ka Ramv. The State of Hi macha
Pradesh [AIR 1972 SC 2077] wherein it was hel d:

"It is in the evidence of Grju PWthat only the
accused and Churi deceased resided in the house of
the accused. To sinilar effect are the statenents of
Mani Ram (PW8), who is the uncle of the

accused, and Bhagat Ram school teacher (PW 16).
Accordi ng to Bhagat Ram he saw the accused and

the deceased together at their house on the day of
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occurrence. Mani Ram (PW8) saw the accused at

his house at 3 p.m, while Poshu Ram (PW7) saw
the accused and the deceased at their house on the
eveni ng of the day of occurrence. The accused al so
does not deny that he was with the deceased at his
house on the day of occurrence. The house of the
accused, according to plan PM consists of one
residential roomone other snmall roomand a
varandah. The correctness of that plan is proved by
A. R Verma overseer (PW5). The fact that the
accused alone was with Churi deceased in the

house when she was nurdered there with the

Khokhri and the fact that the relations of the
accused with the deceased, as would be shown
hereafter, were strained would, in the absence of
any cogent explanation by him point to his guilt."

In Trinukh Maroti Kirkan v. State of Mharashtra
[JT 2006 (9) SC 50], the law is stated in the follow ng
terns:

"Where an accused is alleged to have committed

the murder of his wife and the prosecution

succeeds in | eading evidence to show that shortly
bef ore the conm ssion of crine they were seen
together or the offence took place in the dwelling
hone where the husband al so nornally resided, it
has been consistently held that if the accused does
not offer any explanation how the wife received
injuries or offers an explanation which is found to
be false, it is a strong circunstance whi ch indicates
that he is responsible for conmi ssion of the

cri nme\ 005"

38. W have noticed hereinbefore as to why the investigation was taken
over by the Central Crine Branch. As the interrogation of the appellant,
while in custody of the police, reveal ed the possibility of the deceased
havi ng been buried in the backyard of her residential house, the

I nvestigating Oficer requested the Sub-Divisional Mgistrate to conduct
exhumati on proceedings, who in turn, authorized the Tal uka Executive

Magi strate (PW3) to do so. Confession of the accused was not adm ssible
in evidence. Wat was admi ssible only was that part of the confession

| eading to the discovery of fact in terns of Section 27 of the Indian Evi dence
Act. The proceedi ngs were conducted in the presence of the accused, which
wer e vi deographed and marked as MO 18. The | earned Trial Judge as al so
the | earned Judges of the Hi gh Court had the benefit of watching the said
vi deograph. The High Court in its inmpugned judgnent recorded

"The vi deograph and the inquest proceeding
di scl ose that a | arge wooden box was found buried in the
backyard of the house of the accused and the deceased
and contained a skeleton. The videograph recording
which is not disputed by the accused, clearly discloses
and shows that it was the accused who was pointing out
the exact spot to be dug up in the big backyard and in fact
marked the area with a chal k. The videograph further
showed that the backyard flooring was of well laid
Cuddapah stones property cenmented. 1In such a situation
in our view, nobody except the person who buried the
box coul d have the know edge of its burial."

39. Di scovery of the last remains of the deceased was a rel evant fact,
whi ch was, thus, adnissible in evidence. Appellant had pinpointed the exact
pl ace which was to be dug up. He marked the exact area. He also made an
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oral statenent that the box was buried beneath the area so narked, |ocation
wher eof showed that it was a big area, flooring of which had been well

pl astered with cenment havi ng Cuddapah stone slabs. The video showed that
the sl abs had been laid there much earlier and were not of recent origin

40. In Al oke Nath Dutta (supra), in regard to applicability of Section 26
and Section 27 of the Indian Evidence Act, it was stated

"The policy underlying behind Sections 25 and 26

is to make it a substantive rule of |aw that confessions
whenever and wherever made to the police, or while in
the custody of the police to any person whonsoever

unl ess made in the i mediate presence of a magi strate,
shal | be presuned to have been obtai ned under the

ci rcunst ances nmentioned in Section 24 and, therefore,

i nadmi ssi bl e, except so far as is provided by Section 27
of the Act."

41. Pul ukuri Kottayya v. King Enperor [AIR 1947 PC 67] is an authority
for the proposition that "fact discovered" envisaged under Section 27 of the
I ndi an Evi dence Act, 1872, enbraces the place fromwhich the object was
produced, the know edge of the accused as to it, but the information given in
that behalf nust relate distinctly to that effect, stating :

"The condition necessary to bring the section into
operation is that discovery of a fact in consequence of
i nformation received froma person accused of ‘any
of fence in the custody of a Police Oficer nust be
deposed to, and thereupon so much of the information as
related distinctly to the fact thereby di scovered may be
proved. "

It was further observed

"In their Lordships’ view(t is fallacious to treat the
"fact discovered" within the section as equivalent to the
obj ect produced; the fact di scovered enbraces the place
fromwhich the object is produced and the know edge of
the accused as to this, and the information gi ven nust
relate distinctly to this fact."

“Informati on supplied by a person in custody that

"I will produce a knife concealed in the roof of ny
house" does not lead to the discovery of a knife, knives
wer e di scovered many years ago. It leads to the

di scovery of the fact that a knife is concealed in the
house of the informant to his know edge, and if the knife
is proved to have been used in the conm ssion of the

of fence, the fact discovered is very relevant."

42. An attenpt was made by the Bonbay Hi gh Court to take a different
view in Shri Shankar Gopal Patil & Others v. The State of Maharashtra
[ 2000 (5) Bom CR 360].

43. The | egal proposition propounded in Pullukuri Kottaya (supra) has
been considered by this Court in Jaffar Hussain Dastagir v. State of
Maharashtra [(1969) 2 SCC 872], Shanshuk Kanwar v. State of U P.

[ (1995) 4 SCC 430] and State of Maharasthra v. Danu [ (2000) 6 SCC 269],
wherein this Court reiterated it with approval.

44. The | earned counsel appearing on behal f of the appellant, in our

opi nion, was not correct to contend that only because the investigating team
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having regard to the purported confession nade by the appellant had al ready
known that a dead body had been buried in the house, Section 27 of the

Evi dence Act would not be attracted. |In his statements before the

i nvestigating officer, he nade a confession; but what was adnmissible in
evidence his only that part which would come within the purview of Section
27 of the Evidence Act and not the rest. The court while analyzing the

evi dence and appreciating the same cannot take note of confession made

bef ore the poli ce.

45. The prosecution case rmust rest on the other materials brought before
the court. It is also not permissible to start with the confession and find
corroborative evidence thereof and conme back to the confession again for the
purpose of arriving at a conclusion of guilt.

46. What was, therefore;, relevant for the purpose of Section 27 of the
Evi dence Act was that at the.instance of the appellant hinself a particular

pl ace whi ch had been pin pointed by himhad been dug and remains of a

body and other articles were recovered.

47. The various circunstances |eading to the pointing out the guilt of the
appel | ant 'and appel l'ant al one have been enunerated by us herei nbefore.

From our 'discussions, it is evident that each of the circunstances had been
established, the cunulative effect whereof would show that all the links in
the chain are conplete and the conclusion of the guilt is fully established.
48. We are not oblivious of the fact that there is a material difference
di stance between 'may be’ and 'nmust be’ and furthernore in a case of this
nature the evidence nust be considered with nore than ordinary care lest the
shocki ng nature of crine induce an instinctive reaction against a

di spassionate judicial scrutiny of the facts and law. [See Kashmira Singh v.
State of Madhya Pradesh - AR 1952 SC159].

49, The question, however, is as to whether in a case of this nature death
sentence should be inmposed. In Aloke Nath Dutta (supra), this Court had an
occasion to consider a large nunber of decisions taking different views in
regard to the interpretation of the words "rarest of rare cases" as adunbrated
in Bachan Singh v. State of Punjab [(1980) 2 SCC 684].

50. This Court had also the occasion therein to notice the grow ng

demand in the international fora and in particular the second Optiona
Protocol to the International Covenants on Civil and Political R ghts and the
Protocol to the American Constitution on Human Ri ght's aboli shed that death
penal ty shoul d be abol i shed.

51. Recently, the Privy Council in Reyes v. R [(2002) UKPC 11 : 12

BHRC 219] and Hughes, R v. (Saint Lucia) [(2002) UKPC 12], noticing

the decision of this Court in Mthu v. State of Punjab [(1983) 2 SCR 6903],
opi ned that the mandatory death puni shnment i s unconstitutional. [See also
Fox v. The Queen (2002) 2 AC 284, Bowe v. The Queen (2006) 1 WR

1623 and Coard & Ors. v. The Attorney General (G enada), (2007) UKPC

71.

52. Abolition of death penalty is not being and, in fact, cannot be
advocat ed; but what requires serious consideration is as to whether the
jurisdiction should not be invoked unless there exists an extra-ordinary
situation to find that it comes within the purview of “rarest of rare" cases.
The approach of the courts should not be to confine its thought process to
the identification of a "rare" case. The expression "rarest of rare" case has
been evolved by a Constitution Bench of this Court and, thus, demands a

meani ngf ul applicati on.

53. It is interesting to note that Bhagwati, J. in Bachan Singh v. State of
Punjab [(1982) 3 SCC 24], while expressing his dissenting opinion, noticed

as under :

"\ 005This arbitrariness in the inposition of death penalty is

consi derably accentuated by the fragnented Bench

structure of our courts where Benches are inevitably

formed with different permutati ons and conbi nati ons

fromtinme to time and cases relating to the offence of

nmurder cone up for hearing sonmetines before one

Bench, sometimes before another sonetinmes before a

third and so on. Professor Blackshield has in his article

on Capital Punishnent in India published in Volume 21




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

21

ot the Journal of the Indian Law Institute\006 pointed out
how t he practice of Bench formation contributes to
arbitrariness in the inposition of death penalty. It is well
known that so far as the Supreme Court is concerned,

whi |l e the nunmber of Judges has increased over the years,
the nunmber of Judges on Benches which hear capita

puni shnment cases has actually decreased. Myst cases are
now heard by two-Judge Benches. Professor Bl ackshield

has abstracted 70 cases in which the Suprene Court had

to choose between life and death while sentencing an
accused for the offence of murder and anal ysi ng these 70
cases he has pointed out that during the period April 28,
1972 to March 8, 1976 only 11 Judges of the Suprene

Court participated in 10 per cent or nore of the cases. He
has |isted these 11 Judges in an ascendi ng order of

| eni ency based on the proportion for each Judge of plus
votes (i.e. votes for the death sentence) to total votes and
poi nted out that these statistics show how the judicia
response to the question of life and death varies from
judge to judge. It is significant to note that out of 70
cases analysed by Professor Blackshield, 37 related to the
peri od subsequent to the coming into force of Section

354, sub-section (3) of the Code of Crimnal Procedure,
1973. If a simlar exercise is performed with reference to
cases decided by the Suprene Court after March 8, 1976,
that being the date up to which the survey carried out by
Prof essor Bl ackshield was linmted, the analysis wll

reveal the sane pattern of incoherence and arbitrariness,
the decision to kill or not to kill being guided to a |arge
extent by the conposition of the Bench. Take for

exanpl e Rajendra Prasad case deci ded on February 9,

1979. In this case, the death sentence inposed on

Raj endra Prasad was comuted to life inprisonnment by

a mpjority consisting of Krishna Ilyer, J. and Desai, J.,
A.P. Sen, J. dissented and was of the view that the death
sentence should be confirnmed. Simlarly in one of the
cases before us, nanely, Bachan Singh v. State of

Punj ab, when it was first heard by a Bench consisting of
Kai | asam and Sarkaria, JJ., Kailasam J. was definitely of
the view that the majority decision in Rajendra Prasad
case9 was wong and that is why he referred that case to
the Constitution Bench. So also in Dalbir Singh v. State
of Punjab, the najority consisting of Krishna Iyer, J. and
Desai, J. took the view that the death sentence inposed

on Dal bir Singh should be conmuted to life

i mprisonnent while A.P. Sen, J. stuck to the original

vi ew taken by himin Rajendra Prasad case9 and was
inclined to confirmthe death sentence, It will thus be
seen that the exercise of discretion whether to inflict
death penalty or not depends to a considerabl e extent on
the val ue system and soci al philosophy of the Judges
constituting the Bench\ 005"

54. We are not oblivious of a line of decisions of this Court where the
doctrine of proportionality has been applied, even in the matter of awarding
death penalty. [See State of Rajasthan v. Kheraj Ram (2003) 8 SCC 224,
Babl u @Mibari k Hussain v. State of Rajasthan, 2006 (14) SCALE 15 and

Shivu and Anr. v. R G High Court of Karnataka and Anr. 2007 (3) SCALE

157]

55. In this case we need not go into the correctness or otherw se of the
said view Although it is also not necessary to do so, we nay notice sone
devel opnent of law in this regard.

56. Crimnal Justice Act 1991 of England fampusly hailed doctrine of
proportionality as the guiding principle. But since the 1991 legislation, field
of sentencing has seen much reformand Crimnal Justice Act of 2003
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presents a fresh set of sentencing objectives. Section 142 of the Act
delineates the foll owing as the purposes of sentencing:

"142 Pur poses of sentencing

(1) Any court dealing with an offender in

respect of his offence nust have regard to the

fol |l owi ng purposes of sentencing-

(a) the punishrment of offenders,

(b) the reduction of crime (including its reduction
by deterrence),

(c) the reformand rehabilitation of offenders,
(d) the protection of the public, and

(e) the making of reparation by offenders to
persons affected by their offences.”

57. I'n this context it, a reference should also be nade of the Halliday
Report of 2001 (Maki ng Punci shnents Wirk) which has sone interesting

insights to offer on the sentencing structure in England and Wales. In the
same vein, a Wite Paper in 2002 has made a case of reforms and suggested

a shift fromthe proportionality principle.

58. In fine, scholarship on sentencing which has been quite diverse inits
prescriptions certainly has consensus on the point that any decision on
sentenci ng aspect would require assessing nore than one vari abl es and

single mnded pursuit of any one sentencing ideal would be discounting on

ot her equal ly urgent paraneters and objectives.

59. We do not have a sentencing policy, unlike sone other countries.

Engl and has the concept of "guideline judgnents®™ which is considered as a

j udge nmanaged sentencing nodel rather than a statute induced one. Section

354 (3) suggests that Indian law furthers statute induced sentencing gui dance
in part. Therefore it has to be given full col our

60. We have no practice of referring such matters to superior courts for
| ayi ng down the guidelines relating to inposition of sentence under various
situations. [See The Queen v. Julie MG nley and M chael Mbnaghan

(2003) NI CC 1]

61. In our country, therefore, each case nay have to be considered on its
own nerit.
62. It may be of sonme interest to note that Furman v. Georgia  [408 U. S

238 (1972)] ruled on the requirement for a degree of consistency in the
application of the death penalty.
Justice Stewart held that:
"The penalty of death differs fromall other forns
of crimnal punishment, not in degree, but in kind.
It is unique in its total irrevocability. It is unique
inits rejection of rehabilitation of the convict as a
basi ¢ purpose of crimnal justice. And it is unique,
finally, in its absolute renunciation of all that is
enbodi ed in our concept of humanity.

* k * * k * * k *

These death sentences are cruel and unusual in the
same way that being struck by lightning is crue

and unusual. For, of all the people convicted of
rapes and nurders in 1967 and 1968, many just as
reprehensi bl e as these, the petitioners are anmpng a
capriciously selected random handful upon whom

the sentence of death has in fact been inposed.”

63. Justice Brennan while interpreting Ei ghth Arendnent (Anendnent
VII1: (Excessive bail shall not be required, nor excessive fines inposed, nor
cruel and unusual punishrments inflicted) of US Constitution observes in
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Fur man:

“I'n determ ning whet her a puni shment conports
with human dignity, we are aided al so by a second
principle inherent in the Cause -- that the State
must not arbitrarily inflict a severe puni shnent.
This principle derives fromthe notion that the
State does not respect hunman dignity when,

wi t hout reason, it inflicts upon sone people a
severe punishnent that it does not inflict upon
ot hers. I ndeed, the very words "cruel and unusua
puni shmrents" inply condemation of the arbitrary
infliction of severe punishnments.”

64. It is inmportant to refer to Harbans Singh v. Union of India [AIR 1982
SC 849] at this juncture. In that case three people were sentenced to death by
the trial court for playing an equal part in jointly murdering a famly of four
persons. The sentence of all the three was confirnmed by the H gh Court.

Each of them noved to the Suprene Court by different Special Leave
Petitions before three separate benches. One of the accused s petition was
di sm ssed and he was actual |l y executed. Another’'s petition was all owed and
hi s death sentence was comuted to life inprisonment. And the petition of
the third one was also dismissed. He filed a review petition, which was al so
di sm ssed, and the Executive refused clenency. He then noved anot her
petition before the Supreme Court bringing to light this arbitrariness. The
Suprenme Court recomrended the President to comute his sentence.
Chandrachud J. while lanmenting the death of dead accused said:

"The fate of Jeeta Singh has a posthumous nora

to tell. He cannot profit by the direction which we

propose to give because he is now beyond the

process of human tribunals."”

65. Bent ham s di scourse on determ nati on of m ninmum puni shnment and

maxi mum puni shnment serves as a yardstick in this context. Benthamin his

| andmark treatise Principles of Penal Law propose to establish a proportion
bet ween crimes and puni shments. But he cautions agai nst an oracul ar

under standi ng than an instructive one. W here further go in the details of
what doctrine of proportionality holds in the real mof sentencing. The first
rul e of proportionality nmandates:

"The val ue of the punishment nust not be less-in
any case than what is sufficient to outweigh that of
the profit of the offence.”

Wil e tal king of minimum puni shnment Bent ham observes:
“Puni shnents may be too snall or too great; and
there are reasons for not making themtoo small, as
well as not making themtoo great. The terns
m ni mum and maxi mum may serve to mark the
two extrenmes of this question, which require equa
attention.
Wth a view of marking out the lints of
puni shment on the side of the first of these
extremes, we may lay it down as a rule:\027
That the val ue of the punishment nmust not be | ess
in any case than what is sufficient to outweigh that
of the profit of the offence.
By the profit of the crine, nust be understood not
only pecuniary profit, but every advantage real or
apparent, which has operated as a notive to the
conmi ssion of the crime.”

66. It is to be appreciated here that statutorily deci ded m ni num sentence
takes into account the basic value of the crine and suffice to outweigh the
profit of the offence. The npot question relates to paranmeters to decide the
maxi mum puni shment. Setting the trail of caution on the side of
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det erm nati on of maxi mum puni shment Bent ham posits:

"Puni shnent, whatever shape it may
assume, is an evil...
The m ni mum of punishrment is nore clearly
marked than its maxi mum What is too little is
nore clearly observed than what is too nuch.
What is not sufficient is easily seen, but it is not
possi bl e so exactly to distinguish an excess. An
approxi mati on only can be attai ned. The
irregularities in the force of tenptations, comnpe
the legislator to increase his punishnents till they
are not nerely sufficient to restrain the ordinary
desires of nen; but also the violence of their
desi res when unusual |y excited.
The greatest danger lies in an error on the
m ni mum si de, because in'this case the punishnment
is inefficacious; but this error is least likely to
occur, 'a slight degree of attention sufficing for its
escape; and when it does exist, it is at the sane
time clear _and mani fest, and easy to be renedied.
An error on the maxi mum-side, on the contrary, is
that to which |egislators and men in general are
natural ly inclined\027anti pathy, or a want of
conpassion for individuals who are represented as
dangerous and vil e, pushes themonward to an
undue severity. It is on this side therefore, that we
shoul d take the nost preparations, as-on this side
there has been shown the greatest disposition to
err."

67. On the sane point Beccaria in his historic wrk O Crines and
Puni shment s denounced retributive basi's of punishnent.

"The ai m of puni shment can only be to prevent the
crimnal commtting new crinmes against his
countrynen, and to keep others from doing

l'i kewi se. Punishnents, therefore, and the nmethod
of inflicting them should be chosen in due
proportion to the crine so as to make the npst

ef ficacious and lasting inpression on the m nds of
men, and the | east painful inpressions on the body
of the crim nal

For a punishrment to be efficacious, it is enough
that the di sadvantage of the punishnment shoul d
exceed the advantage anticipated fromthe crine;

i n which excess should be calculate the certainty of
puni shnment and the | oss of the expected benefit.
Everyt hi ng beyond this, accordingly, is

super fluous, and therefore tyrannical."

68. There is a clear and discernible necessity of caution to set the
maxi mum puni shrent in an offence. And also by inplication there nmust be

i ntensive and exhaustive inquiry into accused rel ated paranmeters before
enpl oyi ng the maxi mum sentence by a court of law. Therefore discretion to
the judiciary in this respect (to declare the maxi num puni shnent) is of
utnost critical and seninal value. Reasons nmust be detailed setting clearly
why any puni shment ot her than the nmaxi mum puni shment will not suffice.
This is a general and age-old rule of sentencing which has been statutorily
recogni zed under section 354(3).

69. Ref erence to the decision of other jurisdictions and/or the recent trend
in the international fora has not been referred to by way of precedents or
even a persuasive value but the court in this age cannot afford to put down
blinkers on its window to the outside world.
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70. It is noteworthy to nention here the Law Commission in its Report of
1967 took the view that capital punishnment acted as a deterrent to crine.
Wiile it conceded that statistics did not prove these so-called deterrent
effects. It also said that figures did not disprove themeither

71. Tracing the judicial view on Death Penalty, one can start with the
Jagnmohan Si ngh case (1973) where it agreed with the Law Commi ssion that

capi tal punishnment should be retained. But subsequent cases such as those of
Edi ga Anamma (1974) and Raj endra Prasad (1979) saw di ssenting voices

being raised in this court. These led to a hearing of the Bachan Singh (1980)
case by a Constitutional Bench.

72. In Rajendra Prasad v. State of U P. [(1979) 3 SCR 646], it was held
that the special reasons necessary for inposing a death penalty nust relate
not to the crine but to the crimnal. It could be awarded only if the security

of the state and society, public order in the interest of the general public
conpel l ed that course

73. The death penalty was abolished in 1965 in the U K Menber-states

of the European Union cannot have the death penalty. In Canada, after the
abolition of the death penalty in 1976, the homi cide rate declined. In 2000,
there wer'e 542 homicides in Canada \027 16 fewer than in 1998 and 159 fewer
than in 1975 (one year prior to the abolition of capital punishment). In 1997,
the Attorney-CGeneral of ‘Massachusetts said: "there is not a shred of credible
evi dence that the death penalty lowers the nurder rate. In fact, wthout the
death penalty the murder rate in Massachusetts is about half the nationa
average."

74. The South African Constitutional” Court unaninously ruled in 1995
that the death penalty for nmurder violated the country’'s Constitution. Mre
than 118 countries have abolished the death penalty either in law or practice.
The second optional protocol to the International G vil Covenant, which

cane into force in 1991, nandates the abolition of the death penalty.

75. What ever may be the "nerits", "denerits" or "criticisni, one cannot
hope for unjustness in society. Deterring  or preventive theory nay not have
any application at all in respect of inposition of death sentence. The |aw
itself mandates that for inposing death sentence, special reasons are to be
assigned. Inposition of death punishment is an exception in terns of sub-
section (3) of Section 354 of the Code of Crimnal Procedure. Whereas for
conmi ssion of other offences, one or other theory, justly or-otherw se my
be taken recourse to, a |l arge nunber of factors are required to be borne in
m nd for awardi ng death penalty.

76. In Renuka Bai alias R nku alias Ratan and Another v. State of

Mahar ashtra [ (2006) 7 SCC 442], Bal akrishnan, J. (as the | earned Chief
Justice then was) while inposing a death sentence in a case where the
appel | ants had ki dnapped seven children and conmitted their nurder in a
nost dastardly nmanner al so noticed:

" 36\ 005W have carefully considered the whole
aspect of the case and are also alive to the new
trends in the sentencing systemin crimnol ogy\ 005"
(Enphasi s suppl i ed)

77. Simlarly in Bhimshya and Ors. v. Snt. Janabi @ Janawa [2006
(14) SCALE 27], Dr. Pasayat, J. took into consideration the overall globa
view i nparting death penalty.

78. This new trend, thus, nust be taken into consideration only for
awar di ng appropri ate puni shrent.
79. We may al so note that in Ram Singh v. Sonia & Os. [2007 (3)

SCALE 106] inposition of a death penalty has been upheld in the case

where the accused had not only put an end to the life of her step brother and
his whole fam |y which included three tiny tots of 45 days, 2 \026 = years and 4
years but also her own father, nother and sister in a very diabolic nanner so

as to deprive her father fromgiving the property to her step brother and his
famly. It was, in the aforenentioned extraordi nary situation, held:
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"\ 005The fact that rmurders in question were
commtted in such a diabolic manner while the
victinms were sleeping, wthout any provocation

what soever fromthe victinms’ side indicates the

col d- bl ooded and preneditated approach of the
accused to cause death of the victins. The brutality
of the act is anplified by the grotesque and

revol ting manner in which the helpless victins

have been nurdered which is indicative of the fact
that the act was diabolic of nbst superlative degree
in conception and cruel in execution and that both
the accused persons are not possessed of the basic
humanness and conpl etely | ack the psyche or

m nd set which can be anenable for any

ref or mati on\ 005"

(Enphasi s suppli es)

80. Yet agai n, another Division Bench of this Court in Shivu (supra) has
uphel d the death penalty where the accused was charged with Sections 302
and 376 read with Section 34 of the I'ndian Penal Code. In that case, the
repeated attenpts were nade by two accused aged 20 and 22 years to

comm t rape on Lakkamma, daughter of one Puttegowda (PW?7). They

wer e caught but only had been adnoni shed.  Yet again, they attenpted to
conmit rape on PW10 who was the daughter of Jayanma (PW1). The

accused persons, however, escaped any puni shment even then at the instance
of village elders and their famly nenbers and i nstead Panchayat of village
el ders was called on each occasion and accused were directed to mend their
ways. The court found that enboldened by the escapes from punishnent in
those two incidents, the accused comritted rape on the deceased a young
girl of hardly 18 years and to avoi d detection conmitted heinous and bruta
act of her nurder.

81. It would, therefore, appear that cases where death penalty is upheld
are those where nmurder was comm-tted of a |arge nunmber of persons or by
nore than one person in a brutal or systematic manner

82. Bhagwati, J. in his dissenting opinion in Bachan Singh (supra) pointed
out one; Aloke Nath Dutta (supra) has al so pointed out other instances.
83. Wth utnost respect, | am of the opinion-that the doctrine of

proportionality which is often referred to in-the judicial pronouncenents in
regard to the sentencing policy required to be judicially adopted shoul d not
apply in a case of inposition of capital punishment. Precedent shoul d not be
contrary to Parliamentary |law, far |ess the decision of a Constitution bench
of this Court

84. We may, however, notice that the question in regard to the death
penalty again came up for consideration before this Court in
Achar apar anbat h Pradeepan & Anr. v. State of Kerala [2006 (13) SCALE
600] and Bishnu Prasad Sinha and Anr. v. State of Assam [ 2007 (2) SCALE
42] wherein Al oke Nath Dutta (supra) was reiterated

85. In Bi shnu Prasad Sinha (supra), it was observed

"The question which remains is as to what

puni shnment should be awarded. Odinarily, this Court,
having regard to the nature of the offence, would not
have differed with the opinion of the | earned Sessions
Judge as also the High Court in this behalf, but it nust be
borne in mnd that the appellants are convicted only on
the basis of the circunstantial evidence. There are
authorities for the proposition that if the evidence is
proved by circunstantial evidence, ordinarily, death
penalty woul d not be awarded. Mbreover, the appellant
No. 1 showed his renorse and repentance even in his
statenment under Section 313 of the Code of Crinina
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Procedure. He accepted his guilt."

(See also Amarjit Singh v. State of Punjab, AIR 2006 SCW
5712)

86. We nmay, however, hasten to add that no universal rule is nmeant to be
| aid down as even in Bishnu Prasad Sinha (supra), the word "ordinarily" has
been used. There nay be cases and cases where even on circunstantia

evi dence, a death penalty may be inposed.

87. In Sahdeo & Ors. vs. State of U P. [(2004) 10 SCC 682], this Court
opi ned

"As regards the sentence of death inposed
on five accused persons by the sessions court,
whi ch was confirned by the appellate court, the
counsel for the appellants, Shri Sushil Kumar
submtted that in the absence of clear and
convi nci ng evidence regardi ng the complicity of
the accused, these appellants coul d not be visited
with the death penalty, while the counsel for the
State subnitted that this is a ghastly incident in
whi ch ei ght persons were done to death and the
death penalty alone is the nbst appropriate
puni shnent to be inposed. Though it is proved
that there was an unlawful assenbly and the
conmon obj ect of that unlawful assenbly was to
kill the deceased persons, there i s another aspect of
the matter inasmuch as there is no clear evidence
by the use of whose fire-armall the six deceased
persons died as a result of firing in the bus. It is
al so pertinent to note that the investigating agency
failed to produce clear and distinct evidence to
prove the actual overt acts of each of the accused.
The failure to exam ne the driver and conductor of
the bus, the failure to seize the bus and the absence
of a proper 'mahzar’, are all |apses on the part of
i nvestigating agency. Moreover, the doctor who
gave evi dence before the court was not properly
cross-exam ned regardi ng the nature of the
injuries. Some nore details could have been
collected as to how the incident m ght have
happened inside the bus. These facts are pointed
out to show that the firing nay have been caused
by the assailants even while they were stil
standi ng on the footboard of the bus and some of
the appellants may not, in fact, have had an
occasion to use the fire-arm though they fully
shared the comon object of the unlawfu
assenbly. Inposition of the death penalty on each
of the five appellants nmay not be justified under
such circunstances. W take this view in view of
the peculiar circunmstances of the case and it should
not be understood to nean that the accused persons
are not to be convicted under Section 302 read
with Section 149 and the death penalty cannot be
i mposed in the absence of various overt acts by
i ndi vi dual accused persons. In view of the nature
and circunstances of the case, we conmute the
death sentence inmposed on A-1 Sahdeo, A-4
Subhash, A-5 Chandraveer, A-7 Satyapal and A-10
Parvinder to inprisonnent for life."
88. In Raju vs. State of Haryana [(2001) 9 SCC 50], it has been opi ned by
this Court

"However, the next question is whether this
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woul d be a rarest of rare cases where extrene

puni shnment of death is required to be inposed. In
the present case, fromthe confessional statenent
made by the accused, it would appear that there

was no intention on the part of the accused to
conmit the nmurder of the deceased child. He

caused injury to the deceased by giving two brick
bl ows as she stated that she woul d disclose the

i nci dent at her house. It is true that |earned
Sessi ons Judge committed error in recording the

evi dence of SI Shakuntala, PW15 with regard to

the confessional statement made to her, but in any
set of circunstances, the evidence on record

di scl oses that the accused was not having an
intention to conmit the murder of the girl who
accompani ed him On the spur of the nonent

wi t hout there being any preneditation, he gave

two brick bl ows whi ch caused her death. There is
nothing on record to indicate that the appellant was
havi ng any crimnal record nor can he be said to be
a grave danger-to the society at large. In these
circunstances, it would be difficult to hold that the
case of the appellant woul d be rarest of rare case
justifying inposition of death penalty."

89. It has been a fundanental point in nunerous studies in the field of
Death Penalty jurisprudence that cases where the sole basis of conviction is
circunstantial evidence, have far greater chances of turning out to be
wrongful convictions, |later on, in conparison to ones which are based on
fitter sources of proof. Convictions based on seem ngly concl usive
circunstantial evidence should not be presuned as full proof incidences and
the fact that the same are circunstantial evidence based nust be a definite
factor at the sentencing stage deliberations, considering that capita

puni shment is unique in its total irrevocability. Any characteristic of trial
such as conviction solely resting on circunstantial evidence, which
contributes to the uncertainty in'the culpability cal culus, nust attract
negative attention while decidi ng naxi mum penalty for nurder.

90. One of the older cases in this | eague dates back to 1874, Merritt v.
State, 52 Ga. 82, 85 (1874) where the Supreme Court of Georgia described
the applicable law in Georgia as foll ows:

"By the penal code of this state the punishnment of

nurder shall be death, except when the conviction

is founded solely on circunstantial testinony.

When the conviction is had solely on

circunstantial testinony, then it is discretionary

with the presiding judge to inpose the death

penalty or to sentence the defendant to

i mprisonnment in the penitentiary for life, unless the

jury . . . shall recommend that the defendant be

imprisoned in the penitentiary for life; in that case

the presiding judge has no discretion, but is bound

to commute the punishnent fromdeath to

i mprisonnment for life in the penitentiary.™

91. Later case of Jackson v. State, 74 Ala. 26, 29-30 (1883) followed the
af orementi oned case. [Also see S.M Phillipps, Fanpbus Cases of

Crcunstantial Evidence with an Introduction on the Theory of Presunptive
Proof 50-52 (1875)]

92. In United States v. Quinones, 205 F. Supp. 2d 256, 267 (S.D.N.Y.
2002) the court remarked:

"Many states that allow the death penalty permt a
convi ction based solely on circunmstantial evidence
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only if such evidence excludes to a noral certainty
every ot her reasonabl e inference except guilt."

93. In the instant case, confession before police was taken as a gospe
truth. It seens that the judicial mnd has a role to play in that behalf in
i nposition of sentence.

94. Anot her aspect whi ch needs to be considered as according to the
Bachan Singh Rule (that sentencing should involve anal ysis about the nature

of crime as well as the accused) which require consideration, is the effect of
two pointers relating to the nature of crine. Firstly, the case does not seem
to be an instance of what is called a diabolical nurder. W conme across
cases of nurdering wife by burning for non-fulfillment of dowy, preceded

by continuous torture. Sinmon.and Os. v. State of Karnataka [(2004) 2 SCC

694] noting the "all rmurders are cruel" observation in Bachan Singh (supra)
puts the | aw on death penalty in perspective as:

"The Constitution Bench said that though al

nmurders are cruel but cruelty may vary in its

degree of culpability and it is only then the

cul pability assumes the proportion of extrene
depravity that "special reasons" can legitimtely be
said to exist."

95. Second point relates to planning which went into comrtting the
murder. It is agreed that accused deliberately cane close to the beautiful and
weal thy | ady. He nust have had his intentions and cal culations in that
regard. To that extent intention behind the narriage can be inputed. But to
infer fromthat the nurder was a pre-planned murder will be going a bit too
far as he did not know the opportune date when the servant woul d be

| eaving the house. He could not have known the servants would receive a

tel egram and ask for |eave. Wthout their 1eaving the place, the plan, if there
was any, could not have been executed. This is one weak link in the

hypot hesi s that the nurder was neticulously planned.

96. In Kashmr Singh v. State of H machal Pradesh, [1990 Supp (1) SCC
133] the Court held:

"There was no infirmty in appraisal of the facts

and circunstances and the circunstantial evidence

by the courts below in arriving at the concl usion

that the accused-appellant has committed the crine

under Section 302 | PC. But considering the fact

that it was not a pre-neditated and col d- bl ooded

nurder, and al so because the appel | ant appeared

bef ore the Sessi ons Judge and nade a confessi ona

statenment, the sentence is converted fromdeath to

[ife inmprisonnent.”

97. Keepi ng t he abovenenti oned other characteristics of the crinme, we

now del ve into whether this instance can be categorized as a "rarest of rare"
murder. The question is whether nurder of w fe for the purpose of usurping
property is a rarest of rare crime statistically. It is not to say that rarest of
rare doctrine only has a statistical dinension i.e. incidence of particular type
of rmurder in a given sanple; rarest of rare benchmark can also be used in the
context of other paraneters such a brutality, planning, society”s reaction et

al. Facets relating to nature of the crinme have already been explained in

terns of the few paraneters nmentioned just now. Therefore we attend to the

i nci dence aspect. It can not be conclusively said that nurder of wife for
usurping property is a particularly rarest of rare incident. It could, of course,
be a rare incident.

98. Also it is to be realized that in crimnal cases character of accused is
i material by the mandate of section 53 and 54 of |ndian Evidence Act. The
same should not factor in the discussions at the sentencing stage. |f that be

so, bad character of the accused by itself should not be a deterninative
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factor.

99. In fact, Appellant should not have been heard at that stage. The stage
of hearing an accused under Section 235(2) of the Code is after the judgnent
of conviction is pronounced and not prior thereto. Appellant herein made a
confession before the High Court. The H gh Court took the sane into
consideration in the main judgnent which could not be done. He had been
brought before the H gh Court only for purpose of fulfilling the requirenent
of sub-section (2) of Section 235 of the Code of Criminal Procedure. His
Statement was taken during midst of hearing. He knew the inplications
thereof. Despite the sane, he made a categorical statenent that he was
responsi ble for burring the dead body. He gave an expl anation, which m ght
not have found favour with the H gh Court, but the fact that he had nade a
confession at |east accepting a part of the offence could not have been

i gnored at | east for the purpose of inposition of punishment. He is nore
than 64 years’ old. He isin custody for a period of 16 years. The death
sentence was awarded to himby the trial court in terns of its judgment dated
20.05.2005. In a situation of this nature, we are of the opinion that

i nposition of -a life inprisonment for conmi ssion of the crime under Section
302 shall serve the ends of justice.

100. However, while saying so, we direct that in a case of this nature 'life
sentence’ must be nmeant to be 'life sentence’. Such a direction can be given,
as woul d appear from sone precedents. {See Subhash Chander v. Krishan

Lal and Ors. [(2001) 4 SCC 458]}.

101. Yet again in Ram Anup Singh and O's. v. State of Bihar [(2002) 6
SCC 686], this Court directed that the accused shall remain in jail for a
peri od of not |less than 20 years. [See Prakash Dhawal Khairnar (Patil) v.
State of Maharashtra, (2002) 2 SCC 35], Shri-Bhagwan v. State of Rajasthan
[ (2001) 6 SCC 296] and Mohd. Minna etc. v. Union of India & Os. etc.
[(2005) 7 SCC 417].

102. However, before parting with this case, we may notice that a prayer
was made by Snt. Sabhah Khal eel i (daughter of the deceased) that the

nortal remains of Smt. Shakereh (deceased) including skull are required by
the fam |y of the deceased for burial and obsequi es cerenpony. The High
Court has issued such a direction.  As the famly of the deceased and in
particular Sm. Sabah Khal eeli (PWJ5) desires to performburial and ot her
obsequi es cerenonies, we direct that the order of the Hi gh Court, in this
behal f, may be inplemented, as expeditiously as possible.

103. For the reasons aforenentioned, the appeal is dismssed, subject to the
nodi fication in sentence, as directed hereinbefore.




