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ACT:
Thi ka tenant-Decree for ejectnent-Execution application-If
lies in civil Court-\Welfaye | egi sl ation-Interpretation-

Cal cutta Thi ka Tenancy Act, 1949 (WB. 11 O 1949), s. 5(1).

HEADNOTE:

Respondent obtained a decree for ejectnment -against the
appellant, a thika tenant, and filed an application for
execution of the decree before the civil Court. Appel | ant
resisted the application on the ground that in view O s.
5(1) O the Calcutta Thi ka Tenancy Act, 1949, the civi
Court had no jurisdiction to entertain the application
Section 5(1) provides that a landlord wishing to 'eject a
thika tenant on the grounds specified in s. 3 shall apply to
the Controller in that behal f.

Held that S. 5(1) did not apply to a case where the |andlord
had already obtained a decree for ejectnent against his
thika tenant and consequently the civil Court had
jurisdiction to entertain the execution application

The operative provisions of welfare |legislation should
receive a beneficent construction fromthe Courts. But the
words wused in a statute nust be interpreted in their plain
grammatical meaning and it is only when such words are
capable of two constructions that the question of adopting
the construction which is nore consistent with the policy of
the Act ari ses.

Heydon's Case, (1584) 3 Co. Rep. 8, referred to.

JUDGVENT:

Cl VIL APPELLATE JURI SDI CTI ON: Civil Appeal No. 291 of
1955.

Appeal by special |eave fromthe judgnment and order dated
March 29, 1955, of the Calcutta Hi gh Court in appeal from
Appellate Order No. 134 of 1954, affirmng the appea

agai nst the judgnent and order
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dated July 29, 1954, of the Court of the District Judge of
24- Parganas in Msc. Appeal No. 87 of 1954, arising out of
the order of the 1st Additional Court of the Mnsif at
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Seal dah dated February 2, 1954, in Msc. Judicial Case No.
96 of 1953.

N. C. Chatterjee and S. N. Mikherjee, for the appellant.

A V. Viswanatha Sastri and D. N. Mikherjee, for the
respondent .

1957 Septenber 10. The foll ow ng Judgnment of the Court was
del i vered by

GAJENDRAGADKAR J.-This is an appeal by special l|eave in
execution proceedings and the short point which t he
appel lant has raised before us is that, under s. 5 (1) of
the Calcutta Thika Tenancy Act, 1949 (West Bengal Il of
1949) as amended by the Cal cutta Thika Tenancy (Amendnent)
Act, 1953 (West Bengal VI of 1953), execution proceedings
taken out by the decrees against himcould be entertained
only by the controller-and not by the civil courts. Thi s
point arises in this way.  The appellant is a thika tenant
in respect of a portion of the premises No. 28, R G Kar
Road in Calcutta. In Suit No. 46 of 1948 a decree for
ej ectment / was passed against himand in favour of the
respondent on March 16, 1949.- Thi s decree was chal |l enged by
the appellant by preferring an appeal before the District
Court and a second appeal before the High Court at Calcutta;
but both those appeals failed and the decree for ejectnent
passed by the trial court was confirmed. Then foll owed
several proceedi ngs between the parties and the course of
l[itigation between themturned out to be protracted and
tortuous. Utimtely on May 22, 1953, the respondent filed
an execution case before the First Additional Court, Seal dah
(Title Execution Case No. 34 of 1953). By this application
the respondent clainmed that the possession of the property
covered by the decree should be delivered to him . Thereupon
the appellant filed a M scell aneous Judici al Case under s.
47 of the Code of G vil Procedure. in the court  raising

several objections to the decree holder’s claim for
execution (M scel |l aneous
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Judicial Case No. 96 of 1953). This case was dismi'ssed by
the executing court on February 2, 1954. A nmiscell aneous
appeal preferred by the appellant before the I'ear ned
District Judge, 24-Parganas, as well as the ~ second

m scel | aneous appeal preferred by himbefore the High Court
at Calcutta were likew se dismssed. The —appellant then
applied for |leave to prefer an appeal under the Letters
Pat ent . This application was rejected by M. Justice
Renupada Mikherjee who had heard the second appeal. On My
10, 1955, the appellant filed a petition for special |eave
to appeal to this Court and special |eave was granted to him
on My 18, 1955. The courts below have held that the
decree-hol der’s application for execution of the -decree
passed in his favour can and ought to be entertained by the
civil courts and an order has been passed against the
appel lant that he should vacate the prenmises in question
before the end of Jaistha 1362 B.S. (1 5th June, 1955),
failing which execution will proceed according to | aw The
appel lant’s contention is that the view taken by the courts
bel ow about the conpetence of the civil courts to entertain
the decree-holder’s execution application proceeds on a
m sconstruction of s. 5 (1) of the Calcutta Thika Tenancy
Act . That is how the only question which arises for our
decision is about the construction of the said relevant
section.

Before dealing with this point, it wuld be wuseful to
consider briefly the history of |egislation passed by the
West  Bengal Legislature with the object of af f ordi ng
protection to the thika tenants. Until 1948 the rights and
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liabilities of the landlords and their thika tenants were
governed by the provisions of the Transfer of Property Act.
On Cctober 26, 1948, the Calcutta Thi ka Tenancy Ordi nance Xl
of 1948, was pronul gated because it was thought expedient,
pendi ng the enactment of appropriate legislation to provide
for the tenporary stay of the execution of certain decrees
and orders of ejectnent of thika tenants in Calcutta.
Section 2 of the Odinance defined the thika tenant.
Section 3 provided that no decree or order for the ejectnent
of a thika tenant shall be executed during the continuance
in operation of the Ordinance, Fromthe
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operation of this section were excluded decrees or orders
for ejectnment passed against, thika tenants on the ground of
non- payment of rent unless the tenants deposited in court
the ampunt of the decree or order as required by the
provi so. The object of the Ordinance clearly appears to be
to give protection to the thika tenants in Calcutta and to
afford theminterim relief by staying execution of certain
decrees and orders as nentioned in s. 3 until an appropriate
Act was passed by the Legislature in that behalf.

Then followed Act |1 of 1949 on February 28, 1949. Secti on
2, sub-s. (5) of this Act defines a thika tenant. Section 3
lays down the grounds on which a thika tenant nmay be
ej ect ed. The effect of this sectionis that it is only
where one or nore of the six grounds recognized by s. 3 is
proved against a thika tenant that a decree for ejectnent
agai nst himcan be passed. |n other wrds, grounds other
than those nentioned in s. 3 on which a | andl ord would have
been entitled to eject his thika tenant under the provisions
of the Transfer of Property Act becane inapplicable to the
case of the thika tenants by virtue of s. 3. Section 5, sub-
s. (1) reads thus:

"S. 5. (1) Notwithstandi ng anythi ng contained in any | other
law for the tinme being in force,a |landlord wi shing to eject
a thika tenant on one or nmore of the grounds specified in

section 3 shall apply in the prescribed manner to the
Controller for an order in that behalf and, on receipt of
such application, the Controller shall, after ~giving the

thika tenant a notice to show cause within thirty days from
the date of service of the notice why the application shal
not be allowed and after making an inquiry in the prescribed
manner either allow the application or reject it after
recording the reasons for naking such order, and, if  he
allows the application, shall nake an order directing the
thika tenant to vacate the holding and, 'subject to the
provi sions of section 10, to put the landlord in ~possession
t hereof . "

This section requires the landlord wishing to . eject’ his
thi ka tenant on one or nore of the grounds specified in s.
to apply in the prescribed manner to the Controller

364

for an order in that behalf. This section further provides
for the procedure to be followed by the Controller _in
dealing with such an application. Two other sections of
this Act need to be considered. Section 28 deals with cases
where decrees or orders for the recovery of possession of
any holding froma thika tenant have been passed before the
date of the comencenent of the Act and it |ays down that if
-possessi on has not been obtained by the decree-holder in
execution of such decrees or orders the court may consider
whet her the decree or order in questionis or is not in
conformity with any of the provisions of the Act other than
subs. (1) of s. 5o0or s. 27. On considering this matter




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

jurisdiction is given to the court to rescind or vary the
decree or the order for the purpose of giving effect to the
rel evant provisions of this Act. A decree or order so
varied has then to be sent to the Controller for execution
as if it were an order nmade under and in accordance with the
provisions of the Act. Having thus dealt with decrees and
orders for ejectnent passed against thika tenants prior to
the comencenent of this Act, s. 29 proceeds to deal with
pendi ng, proceedings for ejectnent between the |andl ords and
the thika tenants. This section lays down that all pending
proceedi ngs of this character shall be transferred to the
Control |l er who shall thereupon deal with themin accordance
with the provisions of this Act as if this Act had been in
operation on the date of the institution of the suit or
pr oceedi ng. The proviso to this section exenpts t he
application of s. 4 of this Act to such proceedings for
obvi ous reasons.

It appears that the definition of the expression thika
tenant " contained in the Act gave rise to sone difficulties
and it was discovered that sone of the tenants in Calcutta
who were in substance thika tenants failed to obtain the
protection of the Act owing to sone words used in the said
definition. In order to afford protection to the whole
class of thika tenants in Calcutta, West. Bengal O dinance
No. XV of 1952 /'was pronulgated on 'Cctober 21, 1952.
Accordingly, s. 2 of this Odinance anended s. 2, sub-s. (5)
of the Calcutta Thi ka Tenancy Act |l of 1949. This is one
i mport ant

365

change introduced by this Ordinance. The _other  imnportant
change introduced by this Ordinance is to be found ins. 5
of the Ordinance. Section 5, sub-s. (1) lays down that al
cases pending before a court or Controller on the date of
the commencenent of this O di nance shall "be governed by the
provisions of Act Il of 1949, as anmended by this O dinance.
Sub-section (2) of s. 5 then deals with cases where | decrees
or orders have been passed for the recovery of possession at
any tine between the comencenent of the said Act ‘and this
O di nance. In the present appeal, we are dealing wth a
decree falling under s. 5, sub-s. (2) of this Odinance. In
respect of such decrees this sub-section | ays down that the
j udgrent -debtor could apply wthin three nmonths of the
comencenment of the Ordinance to the court or the Controller
as the case may be and invite his decision on the question
of his status as thika tenant; according to the  provisions
of this subsection, the status of the judgnent-debtor as a
thika tenant would then have to be determ ned ~under the
amended definition of the expression "thika tenant”. |If the
finding on the question of status is in favour of the
j udgrent - debtor then the decree or order would have to be
set aside and execution proceedi ngs annull ed, and the matter
sent back to the court or Controller for disposal in
accordance with Ilaw Subsection (3) of s. 5 enables the
court or the Controller to stay proceedings, if any, in
execution pending the disposal of an application nade under
sub-s. (2). In other words, the effect of sub-s. (2) of s.
5 clearly appears to be that, in regard to decrees passed
during the period nmentioned by this subsection, a judgnent-
debt-or was given a right to challenge the validity of the
said decree or order on the ground that he was a thika
tenant under the anended definition of the said expression
and this right could be exercised by naking an appropriate
application wthin the prescribed period of three nonths.
If no such application is made by the judgnent-debtor wthin
the prescribed period, then the decree or order f or
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ej ectment passed against himwould be executed under the
ordi nary | aw.

366

This Ordinance was followed by the Calcutta Thika Tenancy
(Amendrent) Act, 1953 (West Bengal VI of 1953). This Act
cane into force imediately on the Calcutta Thika Tenancy
(Amendrent) Ordi nance, 1952 (West Bengal O di nance No. XV of
1952), ceasing to operate. Under the proviso to s. 1, sub-
s. (2) of this Act, the provisions of the Calcutta Thika
Tenancy Act Il of 1949, as amended by this Act, shall also
apply and be deened to always apply to all suits, appeals
and proceedings pending before any court or before the
Controller or before a person deciding an appeal under s. 27
of this Act on the date of the conmencenent of the said
O dinance of 1952. It nust, however, be added that this
proviso was subject to the provisions of s. 9 of this Act.
W will presently refer to s. 9. Section 2 of this Act
adopt ed the anmendnent of the definition of the expression, "
thi ka tenancy”™ introduced by the anendi ng O di nance of 1952.
Section 4 of this amending Act has anended a. 5, sub-s. (1)
of the original Act by deleting the words "but subject to
the provisions of s. 28" which occurred in the said section

By s.8 of this Act, ss. 28 and 29 in the original Act Il of
1949 have been omitted and by a. 9 it is laid dowm that any
proceedi ngs comrenced under sub-s. (2) of s. 5 of the
amendi ng O dinance of 1952 shall, on the said O dinance
ceasing to operate be continued as if sub-ss. (2), (3) and
(4) of that section and the expl anations to that section
were in force. 't would thus —appear that  though the
Ordi nance ceased to be operative the renedy provided by s.
5, sub-s. (2) of the Odinance to judgnent-debtors continued
to be available to them and the applications nade by themto
seek. the protection of the said provision bad to be dealt
with as if the material provisions of the Ordinance were in
operation. It is true that s. 9 of the anendi ng Act has not
been incorporated in the original Act Il of 1949 but it is
conceded that the om ssion to include this section/ in the
original Act does not nake any difference.

M. N C Chatterjee, for the appellant, has contended that
the object in enacting the rel evant
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Thi ka Tenancy Acts and Ordinances is absolutely clear. It
is a piece of welfare legislation and as such its operative
provi sions should receive a beneficient construction from
the courts. If the schene of the Act ~and the _object
underlying it is to afford full protection to the thika
tenants, says M. Chatterjee, courts should be slow to reach
the conclusion that any class of thika tenants are excluded
fromthe benefit of the said Act. In support of his
ar gunent M. Chatterjee hasnaturally relied on t he
observations nmade by Barons of the Exchequer in< Heydon's
case (1).Indeed these observations have been so frequently
cited wth approval by courts admnistering provisions of
wel fare enactnents that they have now attained the status of
a classic on the subject and their wvalidity cannot  be
chal | enged. However, in applying these observations to the
provisions of any statute, it nust always be borne in mind
that the first and primary rule of construction is that the
intention of the Legislature nmust be found in the words used
by the Legislature itself. |If the words used are capabl e of
one construction only then it would not be open to the
courts to adopt any other hypothetical construction on the
ground t hat such hypothetical construction is nor e
consistent wth the alleged object and policy of the Act.
The words wused in the material provisions of the statute
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nmust be interpreted in their plain granmatical neaning and
it is only when such words are capable of two constructions
that the question of giving effect to the policy or object
of the Act can legitimately arise. Wen the material words
are capable of two constructions, one of which is likely to
defeat or impair the policy of the Act whilst the other
construction is likely to assist the achi evenent of the said
policy, then the courts would prefer to adopt the latter

construction. It is only in such cases that it becones
rel evant to consider the mischief and defect which the, Act
purports to remedy and correct. Indeed M. Chatterjee

hinself fairly conceded that be would not be justified in
asking the court to put an undue strain on the words used in
the section in order

(1) (1584) 3 Co. Rep. 8.
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that a construction favourable to the thika tenants should
be deduced. It is inthe light of this |legal position that
we nust now consider s. 5, sub-s. (1) of West Bengal Act 11
of 1949, ‘amended by West Bengal Act VI of 1953.

Under the provisions of ss. 5 and 28 of the original West
Bengal Act Il of 1949, the position was clear. If a
l andl ord wi shed to eject his tenant he could have obtained
an order for ejectment only if his claimwas justified on
one or nore of the grounds recognized by s. 3 of the Act.
If, after the comrencenent of the Act, the |andlord wanted
to enforce his claimfor ejectnment, he had to apply for the
said relief before the Controller under 's. 5 in the
prescri bed manner. The application of s. 5, sub-s. (1) was,
however, subject to the provisions of s. 28. As we have
already pointed out, s. 28 dealt with decrees or orders
al r eady passed whereas s. 29 dealt wth suits and
proceedi ngs pending at the conmmencenent of the Act. The
appellant’s contention is that the effect of ss. 5, 28 and
29 was to submit the clainms of landlords for ejectment of
the thika tenants to a scrutiny  in the light  of the
provisions of s. 3 and other rel evant sections of the Act.
Whet her the claimhad nmerged in a decree or was pending in a
proceeding at the tine when the Act cane into force ‘or it
was made after the comrencenent of the Act, in every case
the test laid down by s. 3 had to be applied;” and the
argunent is that/ this positionis not —altered by the
amendnments nmade by Act VI of 1953. In our opinion, this
argunent cannot be accepted. Section 3 clearly refers to
the claimfor ejectnment made by the landlord in a proceeding
instituted by him It is difficult to understand hows. 3
could be invoked against a landlord who has obtained a
decree for ejectment of his thika tenant. It is quite plain
that when a decree-hol der seeks to obtain possession of/ his
property in execution of a decree he cannot be said to
obt ain such possession on any of the grounds nentioned in s.
3. Al that he does is to rely upon the decree passed by a
court of competent jurisdiction and to insist upon its
execution. Simlarly the proceedings contenplated by s. 5,
sub-s. (1), cannot in

369

our opinion, be said to include execution proceedings of
this type. Section 5, sub-s. (1) deals with cases where the
landlord initiates original proceedings for ejecting his
thika tenant. This sub-section refers to a landlord w shing
to eject a thika tenant on one or nore of the grounds
speci fied in s. 3. Now this description is whol |'y
i napplicable to a landl ord who holds’ a decree for ejectnent
in his favour. That is why we feel no hesitation in com ng
to the conclusion that |andlords who have obtained decrees
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of ejectnent against their thika tenants cannot be required
to apply wunder the provisions of s. 5, sub-s. (1) of the
Act . That is one aspect of the nmatter. The ot her
provisions of the said sub-section also point to the sane
concl usi on. Wen an application for ejectnment is made under
s. 5, sub-s. (1), notice is ordered to be issued to the
thika tenant and enquiry follows in the light of the pro-
visions of s. 3. It isonly if the Controller is satisfied
that one or nore of the grounds recognized by s. 3 is proved
by the landlord that an order for ejectnent would be passed
by himand this order would be followed by a direction in
consequence of which the |andl ord would be put in possession
of the prem ses. Section 5, sub-s. (1) thus provides for a
sel f contained procedure for dealing with applications for
ej ectment nmade by a | andl ord against his thika tenant before
the Controller.

M. Chatterjee, however, suggests that the deletion of the
words " subject to - the provisions of s. 28 " which
originally occurred ins. 5 indicates that the Controller
has been given jurisdictionnot only to entertain origina

applications for ejectnment made by the | andlords but also to
deal with decrees already passed in their favour. Whet her
or not the use of the deleted words in the original s. 5 (1)
served any useful = purpose and what " exactly was their
denotation are nmatters on which it /is wunnecessary to
pronounce a judgnment /in the present case. It is clear that
since s. 28 along with s. 29 has been deleted fromthe Act
by the subsequent anmending Act VI of 1953, any reference to
s. 28 ins. 5 (1) wuld have been entirely out of place.But
the deletion of the material words does not enlarge the
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jurisdiction of the Controller to reopen disputes  between
the landlords and their thika tenants when in respect of
such di sputes decrees have al ready been passed by courts of
conpetent jurisdiction in favour of ~|andl ords. Al the
rel evant provisions of s. 5, sub-s. (1) are absolutely
i napplicable to cases of such decrees and so we are unable
to accept the argunent that even where a decree has been
passed in favour of the landlord a claimfor the execution
of the decree would have to be entertained and considered by
the Controller under s. 5, sub-s. (1).

Then it is urged that it would be unreasonable to hold that
a certain class of thika tenants was precluded from
obtaining the benefit of the Act nerely because decrees for
ej ectment were passed before the Act canme into force; and it
is emphasised that the scheme of the original ~Act as
evidenced by ss. 5 28 and 29 clearly was to afford
protection to all thika tenants even where decrees. for
ej ect ment had been passed against them It nust be conceded
that wunder the original Act, s. 28 purported to give
protection to judgnentdebtors’ and required that the decrees
passed against thika tenants should be examned by the
courts that passed the decrees in the light of t he
provisions of the Thika Tenancy Act. But, later on, it
appears to have been thought prudent to limt the protection
to such judgnent-debtors in the nanner contenplated by s. 5,

sub-s. (2) of the anmending Ordinance of 1952, Such
judgnent-debtors were allowed liberty to apply for setting
aside the decrees passed against themwithin three nonths
after the comencenent of the said Odinance and such
applications were required to be dealt with according to | aw
even after the Ordinance ceased to be operative. As we have
al ready pointed out, the decree with which we are concerned
in the present appeal falls within the purview of the
provision of s. 5, sub-s. (2) of the Odinance. If the
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judgrment. debtor did not avail hinself of the right
conferred on himby this provision, he cannot now seek to
rectify the omission by relying on the provisions of s. 5,

sub-s. (1) as amended. It nay be unfortunate that owing to
the steps that he was taking in severa
371

proceedi ngs adopted by himin the present litigation he was
probably not advised to make a proper application under s.
5, sub-s. (2) of the Ordinance; but that is the only
protection that he and judgnent-debtors of his class were
entitled to after the amending Ordi nance of 1952 cane into
force. It would, therefore, not be reasonable to conplain
that no protection whatever has been given to this class of
thika tenants. It nay be that the extent of the protection
now afforded to this  class nay not be as wde as it
originally was wunder s. 28 of Act Il of 1949 but the
deletion of s. 28 clearly indicates that the Legislature
wanted ~to revise its-policy in this matter. The position
therefore, is that the conclusion which follows from a
reasonabl'e construction of s.” 5, sub-s. (1) is corroborated
by the deletion of s. 28 fromthe Act and by the provision
of s. 5, sub-s. (2) of the anending Ordi nance of 1952
and s. 9 of the anmending Act Vi of 1953. We
must, accordingly, hold that the Calcutta H gh Court was
right in rejecting the appellant’s argunment that civi
courts had no jurisdiction to entertain the execution
petition filed by the respondent against the appellant. In
the result, the appeal fails and nmust be disnmissed wth
costs.

Appeal dism ssed.




