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ACT:

Constitution of India, Arts. 301, 304, 305, 358 and 359-
Freedom  of trade wunder Art. 301 if guar ant eed to
i ndi vidual s-1f could be taken away by executive action
Protection wunder Arts. 358 and 359 to orders passed by
Gover nment Scope of.

HEADNOTE

The Central Governnent pronul gated the Sugar Control Oder,
1963, under r. 125(2) of the Defence of India Rules,  1962.
The respondents, who were holders of |icences under the
Andhra Pradesh Sugar Deal ers Licensing Order, 1963, (issued
under the Essential Commodities Act, 1955) and who were
deal ers in sugar in the cities of Hyderabad and '
Secunder abad, were ’'recognised dealers’ under! the Sugar
Control Order. They were allocated quotas of sugar, but, in
1964, the State Governnent) ordered that the sugar all ocated
to the two cities be given in its entirety to a Cooperative
Stores. The respondents were thus prevented by an executive
order fromcarrying on their business. They challenged the
order successfully in the H gh Court.

In appeal to this Court on the questions : (1) whether the
order was protected under Arts. 358 and 359, because the
President had declared a state of energency; and (2) whether
the order was violative of Art. 301,

HELD : (1) (a) Under Art. 358 the respondents could not
chal l enge any executive action which, but for provisions
contained in Art. 19, the State was conpetent to take. But

in the present case, the executive order was not one which
the State was conpetent to nake. Since the order of the
State Government has the effect of cancelling the |icences
of the respondent, which could be done only after an enquiry
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according to the procedure prescribed in the Andhra Pradesh
Sugar Dealers Licensing Order, the executive order was
contrary to the statutory provisions contained in the Andhra
Pradesh Sugar Deal ers Licensing Order and the Sugar Contro

O der. Such executive action of the State, which is
otherwise invalid, is not immune fromattack under Art. 358,
nerely because a proclanmation of enmergency was in operation

[502 A-D

(a) In the present case, there was discrimnation against
the respondents in that the inpugned order conferred a
nmonopoly on the Cooperative Stores in disregard of the
subsisting right of the respondents. The order is not
protected wunder Art. 359, because only if it was shown to
have been nmade under the authority reserved by the Defence
of India Odinance or the Rul es made thereunder, that the
jurisdiction of the court to entertain a petition for
infringenent of the guarantee under Art. 14 is excluded.
[502 E-QG

(2) The /inmpugned order trenches Wn the freedom of trade
and comerce guaranteed by Art. 301.

499

By this Article the freedom of trade, conmerce and
i ntercourse throughout theterritory of India is declared
free. Under it, a restriction upon the legislative power of
Par | i anent and State Legislature is inposed by the
Consti tution. The guarantee of the freedomis not in the
abstract but to individuals. Wthin the limts of Arts. 304
and 305 there could be legislative restrictions upon the
individuals’ right to freedom of trade, but not, by
executive action. [503 D-F;, 504 D E]

Commonweal th of Australia v. Bank of New South Wles, L.R

[1950] A.C. 235, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. /1285 to
1309 of 1966.

Appeal s by special |eave fromthe judgnent and order dated
June 23, 1965 of the Andhra Pradesh H gh Court in Wit
Appeal s Nos. 34 to 58 of 1965.

P. Ram Reddy and A. Y. Rangam for the appellants (in al
the appeal s).

K. Raj endra Chaudhuri and K. R Chaudhuri, for the respon-
dent (in C.A No. 1304 of 1966).

The Judgnent of the Court was delivered by

Shah, J. These appeals are filed with special | eave against
the order of the H gh Court of Andhra Pradesh declaring
GOM No. 2976 dated Decenmber 30, 1964 "null, void and
ultra vires".

The respondents are dealers in sugar and other commodities
and carry on their business in the cities -of Hyderabad and
Secunderabad. The State of Andhra Pradesh issued the Andhra
Pradesh Sugar Deal ers Licensing Oder, 1963, in exercise  of
the power conferred by s. 3 of the Essential Comodities
Act, 1955. Under that order no person may carry on busi ness
as a deal er except under and in accordance with the termns
and conditions of a licence issued by the speci fied
aut hority. Grant and renewal of licence could be refused
only on grounds reduced to witing and after gi vi ng
opportunity to the party to state his case. The respondents
were granted licences under the Andhra Pradesh, Sugar
Deal ers Licensing Order, 1963. Shortly thereafter the
Central Covernment, in exercise of the power conferred under
sub-r. (2) of r. 125 of the Defence of India Rules, 1962,
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promul gated the Sugar Control Order, 1963. By that order a
recogni zed dealer was defined as a person carrying on the
busi ness; of purchasing, selling 'or distributing sugar and
i censed under the order relating to the licensing of sugar
dealers for the time being in force in a State. The order
provided for placing restrictions on sale, or agreenent to

sell or delivery by the producers, for controlling the
producti on, sal e, grading, packing, nmaki ng del i very,
di stribution etc. of sugar

500

by the producers or recogni sed dealers, for regulating the
noverent of sugar, for fixation of its prices, for allotnent
of quotas, for delivery of such quotas and for other
incidental matters.

The respondents being hol ders of licences under the Andhra
Pradesh Sugar Deal ers Licensing Order, 1963, were treated as
recogni zed deal ers-under-the Sugar Control Order, 1963. The
State Governnent al |l ocated quotas of sugar received fromthe
Central Governnent for distribution in different areas and
nom nated licensees or dealers to take delivery of the
allotted quotas fromthe factories.

On Decenber 30, 1964 the State Governnent ordered that the
sugar quota -allocated to "the twin cities of Hyderabad and
Secunderabad" be given inits entirety to the Geater
Hyderabad Consunmers Central Co-operative Stores, Ltd.,
Hyder abad. On that’' account the respondents who hel d
i cences under the Andhra Pradesh Sugar Licensing Order for
di stribution of sugar and were al so recogni zed deal ers under
the Sugar Control Order, 1963, were by an executive fiat
prevented from carrving on their business in sugar.

The respondents noved petitions in the Hi gh Court of Andhra
Pradesh challenging the validity of the order. The State
resisted the petitions principally on the ground that the
order nmde by the State Governnent was in conformity wth
the provisions of the Sugar Control Order and was issued in
pursuance of the policy |aid down by the Central Governnent
to entrust the work of distribution of sugar exclusively to
cooperative societies and thereby to elimnate in the public
interest the agency of private dealers in Flifting and
distributing sugar. |t was urged that the respondents could
not seek any relief conmplaining of —infractionof their
rights under Arts. 14 and 19 because the energency declared
by the President in Cctober 1962 had not been withdrawn.

The petitions Wre heard by Gopal akrishnan Nair, J. ~The
| earned Judge held that the executive ~order was not
supported either by the provisions of the Sugar -~ Contro

Order, 1963, issued by the Central CGovernment, or by the
Andhra Pradesh Sugar Deal ers Licensing Order, 1963, that the
step taken by the Governnent was not pernmitted by |aw, /that
"as a result of the order of the Government the licences
hel d by the respondents were cancelled w thout following the
procedure laid down in cl. 7 of the Andhra Pradesh | Sugar
Dealers Licensing Order; and that the provisions of the
order could not be circunvented by executive instructions
and since the order discrimnated between the respondents
-and the Central Consumers Cooperative Stores in that it
conferred a monopoly in disregard of the subsisting rights
of the respondents and anounted to "hostile and invidious"
di scrimnation in the adm -

501

nistration of the Sugar Control Order. He further held that
since the Government had not taken action under the Defence
of India Rules or under any Control Oder made under those
Rul es, the respondents were not debarred under Arts. 358 &
359 of the Constitution fromclaimng protection against
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i mpai rment of their rights by the order issued by the State.
In appeal to a Division Bench of the H gh Court the grounds
on which the decision was recorded by Gopal akri shnan Nair

J., were confirmed.

In these appeal s counsel for the State of Andhra Pradesh has
not contended that the inmpugned order could be issued dither
under the Andhra Pradesh Sugar Dealers Licensing O der

1963, or the Sugar Control Order, 1963, issued by the
Central Governnent. Indisputably it is an executive order
made by the State CGovernment. The State Government it is
clainmed acted in pursuance of the policy of the Centra

CGover nient to distribute sugar t hr ough cooperative

societies. But the order was still unauthorised. Under the
Essential Commodities Act, 1955, the State Governnent had
i ssued an order for distribution of sugar through |I|icensed

deal ers and the respondents had obtained licences in that
behal f. Their licences could only be cancelled after making
the enquiry according to the procedure prescribed by cl. 7
of the Sugar Dealers licensing Oder. The respondents were
al so recognised dealers within the neaning of the Sugar
Control Order issued by the Central Government. The rights
of the respondents coul d not be taken away by 'an executive
order in a manner plainly contrary to, the provisions of the
statutory orders.

It is true that under Art. 352 of the Constitution, the
Presi dent declared a state of energency on Cctober 26, 1962.
By Art- 358 while a proclamation of energency is in
operation, nothing” 'in Art. 19 shall restrict the power of
the State (as defined in Part 111) to nmake any law or to
take any executive action which the State would but for the
provi sions contained in that Part 'be conpetent to nake or
to take. By Art. 359 the President isauthorised, where a
procl amati on of emergency was in operation, to declare that
the right to nmove any court for the enforcenent of such of
the rights conferred by Part LIl as nmay be nentioned shal
remain suspended for the period during whi ch the
proclamation was in force or for such shorter period as nmay
be specified in the order

On the issue of the proclamation of enmergency the State is,
for the duration of the energency, conpetent to enact
| egislation, notwithstanding that it inmpairs the freedomns
guaranteed by Art. 19 of the Constitution.The State is
al so conpetent to take executive action which the State
woul d, but for the provisions contained in Art. 19 of the
Constitution, be conpetent to take. The inpugned order in
this case was issued while the procl amati on of emergency

502

was in operation. The respondents could not challenge. the
validity of any |aw enacted by the State Legislature so'|ong
as the proclamation of energency was in operation, ~on the
ground that it inpaired the freedons guaranteed by Art. 19.
They could not also challenge any executive action' which
but for the provisions contained in Art. 19, the State was
conpetent to take.

In the present case, the State did not enact any |egislation
i mpairing the -fundanental right of the respondents to carry
on business which is guaranteed by Art. 19 (1) (g), they
proceeded to nake an executive order. But the executive
order inmune fromattack is only that order which the State
was conpetent, but for the provisions contained in Art. 19,
to make. Executive action of the State Government which is
otherwise invalid is not imrune fromattack, nerely because
a proclamation of energency is in operation when it is
taken. Since the order of the State Government was plainly
contrary to the statutory provisions contained in the Andhra
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Pradesh Sugar Deal ers Licensing Order and the Sugar Contro

O der, it was not protected under Art. 358 of t he
Constitution.

Nor had it the protection under Art. 359. On Novenber 3,
1962 the President issued an order in exercise of the power
under Art. 359, that "the right of any person to nove any
court for the enforcement of the rights conferred by
-article 14, article 21 and article 22 of the Constitution
shall renmain suspended for the period during which the
Procl amati on of Emergency issued under clause (1) of article
352 thereof on the 26th Cctober, 1962, is in force, if such
person has been deprived of any such rights wunder the
Def ence of India Odinance, 1962 (4 of 1962) or any rule or
order made thereunder." Only if the inmpugned order was shown
to be made under the authority reserved by the Defence of
India Odinance or rul es made thereunder, the jurisdiction
of the Court to entertain a petition for inpairment of the
guar antee under Art. 14 may be excluded. But the action was
not shown to be taken under the Defence of India Ordinance
or under the rul e or order nade thereunder

Again it may be pointed out that under Art. 301 the freedom
of trade, conmerce and intercourse throughout the territory
of Indiais declared free. -That freedomis declared in the
wi dest ternms and applies-to all fornms of trade, commerce and
intercourse. But it is subject to certainrestrictions (if
which Arts. 304 and 305 are relevant. ~ It is provided by
Art. 304 :

"Notwi t hst andi ng anything in article 301 or article 303, the
Legi slature of 'a State may by | aw

(8) . oo T

503

(b) impose such reasonable restrictions on the freedom of
trade, conmerce or intercourse with or within that State as
may be required in the public interest

Provided that no Bill or amendnent for the purposes of
clause (b) shall be introduced or nmoved in the Legislature
of a State without the previous sanction of the President."
It is also provided by Art. 305 that the existing law or
laws which nmay be made by the State providing for State
nmonopolies, i.e. relating to any matter as is referred to in
sub-cl. (ii) of «c¢l. (6) of Art. 19, —are outside the
guarantee of Art. 301. 1In the present case the State had
not assunmed a nonopoly to deal in sugar. It had granted
nonopoly to a Central Consumers Cooperative Stores which was
not a corporation owned or controlled by the State wthin
the neaning of Art. 19 (6) (ii). The order was challenged
on the ground that it trenches upon the freedom of trade and
conmmerce guaranteed by Art. 301 of the Constitution. By
Art. 304 even by legislature restrictions on the freedom of
trade, comrerce and intercourse with or within the State my
only be inposed, if such restrictions are reasonable and are
required in the public interest and the Bill or anendment is
introduced or noved in the Legislature of a State with the
previ ous sanction of the President. bviously the guarantee
under Art. 301 cannot be taken away by executive action
The guarantee under Art. 301 which inposes a restriction
upon legislative power of the Parliament or the State
Legi sl ature and the declaration of freedomis not merely an
abstract declaration. There is no reason to think that
while placing a restriction upon |legislative power the
Constitution guaranteed freedomin the abstract and not of
the individuals. Article 301 of the Constitution is
borrowed al nost verbatimfroms. 92 of the Commonweal th of
Australia Constitution Act 63 and 64 Vict. c. 12 of 1.900.
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In dealing with the contention that no individual right was
guaranteed by s. 92 of the Comobnwealth of Australia
Constitution Act the Judicial Cormittee in Commonweal th of
Australia v. Bank of New South Wal es(1) observed at p. 305
"The necessary inplications of these decisions (Janes V.
Cowan- (1932) A C. 542-and James v. The Conmonwealth of
Australia-(1936) A.C. 578) are inportant. First my be
nentioned an argument strenuously naintained on this appea
that s. 92 of the Constitution does not guarantee the
freedom of individuals. Yet Janes was an individual and
James vindicated his, 'freedomin hard won fights.

(1) L.R 1950 A C 235-

504

Clearly there is here a msconception. It is true as has
been said nore than once in the Hi gh Court, that s. 92 does
not create any newjuristic rights but it does give the
citizen of State or Conmonwealth, as the case may be, the
right to ignore, and, if necessary, to call on the judicia
power to help himto resist, legislative or executive action
whi ch offends against the section.  And this is just what
Janes successfully did."

Qur Constituent Assenbly borrowed the concept of freedom of
trade, commerce and intercourse from the Australian
Consti tution. It /is true that the Ilimtations upon the
anplitude of the guarantee are not expressed in s. 92 of the
Australian Constitution, as are to  be found in our
Constitution. Again, there is no -guarantee in the
Australian Constitution of a fundanmental right to carry on
trade. But this departure fromthe scheme of the Australian
Constitution does not  alter the true character of the
guarantee and it cannot be inferred that ~the Constitution
i nposed restrictions upon |egislative, power, but denied to
the individuals affected by wunauthorised assunption of
executive power the right to chall enge the exercise of that
power . A vital constitutional provision cannot be so con-
strued as to nake a nockery of the-declared guarantee and
the constitutional restrictions on the power  of the
| egi sl ature. If the power of the State Legislature is
restricted in the manner provided by Art. 301, -but ‘within
[imts provided by Arts. 303 to 305, it would be inpossible
to hold that the State by executive order can do - sonething
which it is inconpetent to do by |egislation

In any view of the case, these -appeals nmust fail and are
di smi ssed. Only one respondent has appeared in this case,
but even he has not filed a statenent of the case. |n the
circunst ances, there will be no order as to costs.

V.P.S. Appeal s di sni ssed.
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