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PETI TI ONER
BEHARI KUNJ SAHKARI AWAS SAM TI & ANR

Vs.

RESPONDENT:
STATE OF U.P. & CRS

DATE OF JUDGVENT: 14/ 08/ 1997

BENCH
S. B. MAJMUDAR, S. SAGH R AHMAD

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. B. Maj nudar, J.

Leave granted.

By consent of | earned advocates, all these appeals are
heard finally. Short question involved in these appeals is
i ndicated by order dated 04th Cctober 1996 while issuing
notice in the main S. L. P. The order reads as under

"Application for substitution
al | owed.
I ssue notice limted to the

guestion of the interpretation of

Section 27 read with Section 55 of

the Administration of Evacuee

Property Act, 1950, returnable on

Decenber 6, 1996 indicating that

the matters may be finally di sposed

of on the m scell aneous st age

itself.

No stay."

Consequently, we will be concerned only with this short
guestion. Few relevant facts leading to these appeals
deserve to be noted to appreciate the nature of the
controversy posed for our consideration

By an order dated 11th Novenber, 1982, the Custodi an of
Evacuee Property, U P. functioning under the provisions of
Admi ni stration of Evacuee Property Act. 1950 (hereinafter
referred to as 'the Act’) ordered that Kothi No. 183. Cvi
Lines, Agra be transferred in favour of Shri Harnath
Chaturvedi, son of Shri Kanhaiya Lal at auction price of Rs.
61, 000/-. That order was submtted to the Assistant
Custodi an General of Evacuee Property for his approval on
the sane day. The said order got approved by the Assistant
Custodi an General, U P. Against this order the State of U P.
filed a Revision Application wunder Section 27 of the said
Act before the Custodian General of Evacuee Property. The
Custodi an General after hearing the parties concerned took
the view that as his del egate had al ready approved the order
sought to be revised, he could not exercise his revisiona
jurisdiction against the sane order. In the result, the
Revi sion Application was dismssed as not naintainable. It
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was thereafter that the State of U P. filed a wit petition
before the H gh Court of Allahabad being Cvil Mscell aneous
Wit Petition No. 16775 of 1985. Two other wit petitions
filed by the other contesting parties were clubbed with the
said wit petition of the State of UP. and all the three
were heard together by a Division Bench of the H gh Court
and by the inpugned judgnment, the Division Bench took the
view that the revisional jurisdiction under Section 27 of
the Act could be exercised by the Custodi an General against
the order of the first authority, nanely, the Custodian and
consequently, the proceedings in revision were remanded for
fresh decision on nerits. Certain other observations were
made and directions were given in the said common order. It
is thereafter that the aggrieved parties have chall enged the
sai d common order in these appeal s by special |eave.

Now it 1is to be appreciated that when the Custodian
passed the original order, he was exerci si ng hi s
jurisdiction under Section 10 of the Act, sub-Sections (1)
and (2) (o) of which read as under

"10." Powers - and duties of t he

Custodi an general ly.-(1) Subject to

the provisions of any rules that

may be made in this ~behalf, the

Cust odi an may take such neasures as

he consi ders necessary or expedi ent

for the pur poses of securi ng,

admi ni st ering, preserving and

managi ng any evacuee property _and

generally for t he pur pose of

enabling him satisfactorily to

di scharge any of the duties inposed

on himany of the duties inposed on

himby or under this Act and rmay,

for any such purpose as aforesaid,

do all acts and incur all expenses

necessary or incidental thereto.

(2) Wthout prej udi ce to the

generality of t he provi si ons
contained in sub-section (1), the
Cust odi an nay, for any of the
pur poses af oresai d-

(a) to (n) Cee e

(o) transfer in any manner

what soever any evacuee property

notwi t hst andi ng anyt hi ng to the

contrary contained in any Ilaw or

agreement rel ating thereto:

Provided that the Custodian

shal |l not sel | any i movabl e

property or any business or other

undertaki ng of the evacuee, except

with the previous approval of the

Cust odi an- General ;"

It nust, therefore, be held that the original order
dated 11.11.1982 passed by the Custodi an which got approva
of the Assistant Custodian General could operate only
because of such approval. It is also not in dispute that the
Cust odi an General had al ready del egated his powers under the
Act to the Assistant Custodi an General as per Section 55 of
the Act. Sub-section (3) of Section 55 provides that
"subject to the provisions of this Act and of the rules and
orders nade thereunder, the Custodian-CGeneral may del egate
all or any of his powers under this Act to any Deputy or
Assi stant Custodian-CGeneral’. Consequently, the origina
order of the Custodian which was approved by the Assistant
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Custodi an General as del egate of the Custodi an General nust
be treated to be an order which had got inprimtur of the
Custodi an General hinself acting through his del egate. Once
that happened the mpot question arises whether such an order
can be revised by the Custodian General in exercise of his
revi sional powers under Section 27 of the Act which reads as
under :

"27. Powers of revision of

Cust odi an- General . - (1) The

Cust odi an- General may at any tine,

either on his own nmotion or on

application made to him in this

behal f, call for the record of any

proceeding in which any Custodian

has passed an order for the purpose

of satisfying hinself as to the

legality or propriety of ~any such

order and may pass such order in

relation-thereto as he thinks fit:

Provided that the  Custodi an-

CGeneral shall not pass an order

under this sub-section prejudicia

to any person wi'thout giving hima

reasonable opportunity of being

heard. "

A mere look at' this Section shows  that Custodian
General can call for any record of proceeding in which any
Custodi an has passed an order and that exercise has to be
undertaken for the purposed of  satisfying the Custodian
General about the legality or propriety of such an order
sought to be revised. It is axiomatic that when the inpugned
order of the Custodian was already approved by the
Cust odi an- General s del egat e, the “very sane delegating
authority, namely, the Custodian-Ceneral’s delegate, the
very sanme delegating authority, namely, the Custodian-
General could not undertake the exercise of being satisfied
whet her such an approved order of his del egate was | egal or
proper as that would anmount or ‘an exercise of review power
whi ch does not flow fromthe four corners of Section 27 of
the Act.

Under these circunstances. the revision application
noved before the Custodi an General was clearly inconpetent.
It was rightly held not nmaintainable by the Custodian
CGeneral and consequently, it is not possible to agree with
the view which appealed to the Hi gh Court in the inpugned
judgrment that the Custodi an General could still revise such
an order. On the schene of the Act, such a conclusion is
cl early unsust ai nabl e.

In this connection, we nay refer to a decision of 'this
Court to which our attention was invited by ‘Shri K
Parasaran, |earned senior counsel for the appellant. In the
case of Roop Chand v. State of Punjab [1963 Supp. ' 1 SCR
539], a Constitution Bench of this Court speaking through
Sarkar, J., for the majority had to consider whether the
appel l ate jurisdiction conferred on the State Governnent
under Section 42 of the East Punjab Hol di ngs (Consol i dation
and Prevention of Fragnentation) Act, 194B, could be invoked
for challenging the order passed by a del egate of the powers
of the State who as a delegate had exercised the very same
jurisdiction under Section 41(1) on behalf of the State.
Answering this question in the negative, it was held by
majority of Constitution Bench that Section 42 did not
enpower the State Governnent to interfere wth an order
passed by an officer to whomthe power to hear appeals filed
under Section 21(4) had been delegated by it under Section
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41(1). That the words ’'any order passed .... by an officer
under this Act’, in Section 42 did not include an order
passed by an officer in exercise of powers delegated to him
by the CGovernment under Section 41(1).

An alnost parallel situation obtains in the present
case. Consequently, it rmust be held that the proceedings in
revision as filed before the Custodi an General under Section
27 of the Act by the State of U P. were clearly inconpetent.
Once this conclusion is reached, the result becomes obvious.
The original order dated 11.11.1982 could not be revised by
the Custodi an General.

However, in the wit petition filed by the State of
U P. before the High Court not only the order of the
Custodi an General taking the view that revision application
was not nmmintai nabl e was chal | enged, but the original order
of 11.11.1982 was  al so chal | enged al ong with t he
consequential order. That challenge was obviously in the
alternative. Qur~ attention was invited to the prayer clause
inthe wit petition which clearly reflected this position
Once we  take the view that ~the Division Bench of the High
Court was not-justified in treating the revision before
Cust odi an General to~be _maintainable and consequently
remanding the same to the Custodian General for a fresh
decision, the grievance of the State of UP. inthe wit
petition flow ng from the alternative prayer woul d
i medi ately become live. As no decision was rendered by the
Hi gh Court on this alternative prayer, the only proper order
whi ch can be passed'in the interest of justice is to remand
these wit petitions for a fresh decision of the H gh Court
on the alternative prayer, nanely, whether the origina
order dated 11.11.1982 and the consequential  order of
18.11. 1982 passed by the Custodian were justified on nerits
or not.

In the result, these appeals are allowed to the
aforesaid extent only and the conmon order passed by the
H gh Court is set aside and all thethree wit petitions are
restored to the file of the H gh Court wth a request to
consider the legality and propriety of the inpugned orders
dated 11.11.1982 and 18.11.1982 passed by the Custodian of
Evacuee Property and as approved by the Assistant Custodian
CGeneral of Evacuee Property. It is nmade clear that we
express no opinion on the nmerits of these orders. They will
have to be examned by the H gh Court on their own nerits.
As the remanded proceedi ngs woul d obvi ously be old
proceedi ngs of 1985 and 1987, the High Court is requested to
di spose them of in accordance with |aw as expeditiously as
possi bl e preferable within a period of 4 nonths fromthe
receipt of a copy of this order at the end of the  High
Court.




