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CASE NO. :
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PETI TI ONER
Suryal akshm Cotton MIIs Ltd.

RESPONDENT:
Rajvir Industries Ltd. & Os.

DATE OF JUDGVENT: 09/01/2008

BENCH
S.B. Sinha & Harjit Singh Bed

JUDGVENT:
JUDGMENT
[Arising out of SLP(Crl.) No. 2920 of 2007]

S.B. SINHA, -~ J :

1. Leave granted.

2. Private parties herein were the Directors of the appellant Conpany.
They were closely related. It had two units. One was known as
Mahaboobnagar Unit and the second was a sal es depot at Tirupur. The
Managi ng Director of the Conpany was Shri L.N. Agarwal . He was

stationed at Hyderabad. Al |l egedl y, pursuant to negotiations which took
pl ace between hi mon the one hand, and Shri U K. Agarwal and Ritesh

Kumar Agarwal (Accused Nos. 2 and 3) on the other, representations were
made t hat as process for obtaining cheques fromthe Managi ng Director had
been taking considerable tinme, it woul d be advisable that signed bl ank
cheques be left in the hands of accused Nos. 2 and 3 for efficient
managenment of Mahaboobnagar Unit and Tirupur Sal es Depot.

3. Rel ying on or on the basis of the said representation, signed bl ank
cheques were handed over to them during the period 2000 A D. to 2004

A. D. Di sputes and differences arose between the parties in 2005 A D.

4. A Conpany Petition was filed before the Andhra Pradesh Hi gh Court.

A Schene for arrangenent submitted by the parties was approved, pursuant
wher et o Mahaboobnagar unit was transferred in favour of ‘Rajvir Industries
Limted (Accused No. 1) and Mahaboobnagar Unit to Shri L. N. Agarwal .

For the said purpose, the units were denerged and vested in the respondent
No. 1. Al'l egedly, the said Schenme was fully inplemented and the
respondent Nos. 2 and 3 by a letter dated 22.4.2005 stated out 't hat they
woul d not make demand of any paynent in respect of the said

Mahaboobnagar Unit.

5. L.N. Agarwal allegedly nade oral requests to theaccused Nos. 2 and 3
to return the unused signed bl ank cheques, in his capacity as the Secretary of
t he appel I ant Conpany.

6. However, allegedly on the prem se that Respondent Nos. 2 and 3
herein entered into a conspiracy to m suse the said cheques; an inform
conplaint was filed on 20.10.2006 and anot her conplaint was filed on
30.10. 2006 with Mahankali Police Station. An endorsenment was nade
therein that there was no role for the police to play at that stage

7. Respondents herein thereafter issued a letter dated 1.10.2004 as also a
tel egram dat ed 20.10.2004 stating that as the institutional liability of the
respondent No. 1 had crossed 13.25 crores, with a viewto repay a part of the
said anobunt, a cheque of a sumof Rs. 6.28 crores had been drawn by the
appel l ant in favour of the first respondent being the anmount of difference

whi ch had been deposited for collection. In the telegram it was stated;
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\ 0231 HEREBY | NFORM YOU THAT AFTER THE
DEMERGER M S. SURYALAKSHM COTTON

M LLS LIMTED AND M S. RAJVIR | NDUSTRI ES
LI M TED THE SHARES WERE TRANSFERRED
FROM MY SI DE AND YOUR SI DE FOR THE

DI FFERENCE OF SHARE TRANSFER AMOUNTS
AND AS PER OUR PERSONAL

UNDERSTANDI NG TO CLEAR THE

DI FFERENCE AMOUNT OF MY FAM LY

HOLDI NG SHARES YOU HAVE | SSUED TWO
CHEQUES ONE FOR RS. 3, 39, 12, 086. 00 DATED
31.07. 2006 VI DE CHEQUE BEARI NG NO. 444842
AND ANOTHER CHEQUES BEARI'NG NO

444841 DATED 31.07.2006 FOR AN AMOUNT OF
RS. 3,80, 77,646-00, BOIH THE CHEQUES WERE
DRAVWN ON ANDHRA BANK, TI RUPUR

BRANCH, TAM LNADU. ~THEREAFTER YOU

HAVE REQUESTED ME ORALLY TO PRESENT

THE SAME I'N THE 3RD WEEK OF CCTOBER,
2006. AS PER YOUR | NSTRUCTI'ONS | HAVE
DEPOSI TED THE -SAI D CHEQUE FOR
COLLECTI ON WTH OUR BANK. PLEASE

HONOUR THE SAME. \ 024

8. A First Information Report thereafter was | odged by the appell ant
before the Station House Officer of the Police Station Mahankali, Hyderabad
alleging inter alia that the blank signhed cheques issued in the year 2001-2002
had been fraudul ently used.

9. F.I.R thereafter was sought to be | odged.

10. On a purported refusal by the Police Station to register a conplaint on
the basis thereof, the appellant filed a conplaint petition in the Court of Xl
Addi tional Chief Metropolitan Mgistrate, Secunderabad. Pursuant to the
direction issued by the |l earned Magistrate, a First Information Report was

| odged by the officer-in-charge of the Mahankali Police Station

11. Legal notices were, however, issued by the first respondent upon the
appel lant with regard to di shonour of three cheques bearing No. 444840

dated 31.7.2006 of Rs. 6.28 crores, Cheque No. 444841 dated 31.7.2006 of a

sum of Rs. 3,80, 77,646/- and Cheque No. 444842 dated 31.07.2006 of an

amount of Rs. 3,39,12,086/-.

12. On or about 13.11.2006, an application was filed before the Hi gh
Court for quashing of the said First Informati onReport. Adnmittedly, on
6.12. 2006, a conplaint petition was filed by the first respondent herein
purported to be under Section 138 and 141 of the Negotiable Instrunments

Act agai nst the appellant and al so its Chairman and Managi ng Director. By
reason of the inpugned judgnent, the said quashing application filed by the
respondents herein has been all owed.

13. A learned Single judge of the Hi gh Court, in his judgnent, not only
consi dered the ingredients for the offences under Section 406, 420, 460 of
the I ndi an Penal Code but al so the background facts | eaving to the dispute
bet ween the parties so as to enable it to ascertain whether theingredients
thereof stood satisfied or not. It was held that the said conplaint petition
was filed on the basis whereof the First Information Report was directed to
be | odged only to pre-enmt the accused fromfiling a conplaint petition under
Section 138 of the Negotiable Instruments Act stating

\ 023\ 005. . Therefore, even if the allegations in the

conplaint are taken as true and correct, at this stage,

they do not nmake out prina facie case of cheating or

crimnal breach of trust or forgery. Ther ef or e,

continuation of proceedi ngs agai nst the present

petitioner is nothing but abuse of process of Court.\024
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14. M. Rakesh Dwivedi, |earned senior counsel appearing on behal f of
the appell ant would subnit that the Hi gh Court conmitted a manifest error
in quashing the First Information Report at such an early stage and acted in
total disregard of the parameters of its jurisdiction under Section 482 of the
Code of Crimnal Procedure. Taki ng us through various docunents
i ncluding the notices served by the parties agai nst each other and the
Schene of Denerger, it was urged that the purpose for which the cheques
are said to have been issued being not supported by any document or the
deed of denerger, it was pre-mature on the part of the H gh Court to quash
the First Information Report. It was contended that it is not the law that for
the purpose of constitution of an offence under Section 420 of the Indian
Penal Code, subsequent conduct for the purpose of ascertaining intention of
the accused in regard to nmaking of a false representation to the conpl ai nant
cannot be taken into consideration, nmore particularly in a case, where bl ank
cheques have been issued on good faith and on a representation nade by the
accused:. After the Scheme of Demerger was framed in March, 2001, it was
the duty of the respondent to return the cheques which were \021lproperties\022,
wi thin the neani ng of the provisions of Section 405 of the |Indian Pena
Code, and then;, it was contended, a case of Crim nal Procedure of
order been nade out. Enbezzl ement and/or conversion thereof

for the purposes other than for which the same had been entrusted woul d
al so go to show that the respondents have comrmitted a crimnal breach of
trust.

The theory that the accused nust have had a bad intention at the tine
of the very inception of the contract would apply only to contractua
liabilities and not where sone val uabl'e docunents are entrusted. I n any
event, the said principle will have no application in relation to offences nade
under Section 406 and 463 of the lndian Penal” Code.

15. M. C. A Sundaram |earned senior counsel appearing on behalf of the
respondent, on the other hand, subnitted;
(i) The question as to whether the First Information Report in the
facts and circunmstances of this case should be treated to be an
abuse of process of Court or not should be determ ned having
regard to public policy involved nanely as to whether a defaulter
who has failed to make | awful paynent of an anobunt ‘and thus
liable to be prosecuted in respect whereof the cheque had been
issued by it can pre-enmt filing of a conplaint petition which
woul d be his defence in the case filed agai nst himunder Section
138 of the Negotiable Instruments Act.
(ii) Prosecution under Section 420 of the Indian Penal Code woul d
lie only in the event, an allegation is nmade in regard to the
exi stence of an intention on the part of the accused fromthe very
i nception of the contract and not thereafter.
(iii) In the counter affidavit filed before the H gh Court, it has been
al |l eged that the enpl oyees of the respondent No. 1 Conpany had
filled up the blank cheque which is contradictory to and
i nconsistent with the story nade out in the conplaint petition that
it was respondent Nos. 2 and 3 who did so and, therefore, no
charge can be framed for conm ssion of forgery.
(iv) Keeping in view the fact that the cheques were purported to be
issued in the years 2000 to 2004 when allegedly the parties were
mai nt ai ni ng excellent relationship and the dispute between them
havi ng been arisen only in Septenber, 2004, it is wholly
i mprobabl e that the nenorandum of understandi ng woul d not
contain a clause in regard to handi ng over of the blank cheques
and/ or no denmand shall be made to return the same.

16. The paraneters of jurisdiction of the H gh Court in exercising its
jurisdiction under Section 482 of the Code of Crimnal Procedure is now

well settled. Although it is of wide anplitude, a great deal of caution is also
required in its exercise. What is required is application of well known |ega
principles involved in the matter.
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17. It is neither feasible nor practicable to | ay down exhaustively as to on
what ground the jurisdiction of the High Court under Section 482 of the
Code of Crimnal Procedure should be exercised, but sone attenpts have
been nade in that behalf in some of the decisions of this Court as for
exanpl e State of Haryana Vs. Bhajan Lal [1992 Supp (1) SCC 335], Janata
Dal Vs. H S. Chowdhary and Qthers [(1992) 4 SCC 305], Rupan Deol Baj aj
(Ms.) and Another Vs. Kanwar Pal Singh GIl and Another [(1995) 6 SCC
194], Indian Gl Corp. Vs. NEPC India Ltd. and Qthers [(2006) 6 SCC 736].
In Bhajan Lal (supra), this Court held;
\023(1) Were the allegations made in the first
information report or the conplaint, even if they are
taken at their face value and accepted in their entirety
do not prima facie constitute any of fence or make out
a case agai nst the accused.
(2) Wiere the allegations-in the first information
report and other materials, if any, acconpanying the
FI R do not disclose a cognizabl e offence, justifying an
i nvestigation by police officers under Section 156(1)
of the Code except under an order of a Magistrate
within the purview of Section 155(2) of the Code.
(3) Were the uncontroverted allegations made in the
FIR or conpl aint and the evidence collected in
support of the sanme do not disclose the conmm ssion of
any offence and nake out a case agai nst the accused.
(4) Were, the allegations in the FIR do not constitute
a cogni zabl e of fence but constitute only a non-
cogni zabl e of fence, no investigation is permtted by a
police officer wthout an order of a Magistrate as
cont enpl at ed under Section 155(2) of the Code.
(5) Wiere the allegations made in the FIR or
conpl aint are so absurd and inherently inprobable on
the basis of which no prudent person can ever reach a
just conclusion that there is sufficient ground for
proceedi ng agai nst the accused.
(6) Were there is an express |egal bar engrafted in
any of the provisions of the Code or the concerned
Act (under which a crimnal proceeding is instituted)
to the institution and continuance of the proceedings
and/ or where there is a specific provision in-the Code
or the concerned Act, providing efficaci ous redress
for the grievance of the aggrieved party.
(7) Where a crimnal proceeding is manifestly
attended with mala fide and/ or where the proceedi ng
is maliciously instituted with an ulterior notive for
wr eaki ng vengeance on the accused and with a view
to spite himdue to private and personal grudge.\024
W may al so place on record that crimnal proceedings should not be
encouraged when it is found to be nala fide or otherwise abuse of the
process of court.
In All Cargo Movers (1) Pvt. Ltd. & Ors. v. Dhanesh Badarnmal Jain &
Anr. [2007 (12) SCALE 391], it was opined
\023We are of the opinion that the allegations made in
the conplaint petition, even if given face val ue and
taken to be correct inits entirety, do not disclose
an of fence. For the said purpose, This Court may
not only take into consideration the adnmtted facts
but it is also pernmissible to | ook into the pleadings
of the plaintiff-respondent No. 1 in the suit. No
al | egati on what soever was made agai nst the
appel l ants herein in the notice. Wat was
contended was negligence and/or breach of
contract on the part of the carriers and their agent.
Breach of contract sinplicitor does not constitute
an of fence. For the said purpose, allegations in the
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conpl aint petition nmust disclose the necessary

i ngredi ents therefor. Wiere a civil suit is pending
and the conplaint petition has been filed one year
after filing of the civil suit, we may for the purpose
of finding out as to whether the said allegations are
prima facie cannot notice the correspondences
exchanged by the parties and other adnmitted

docunents. It is one thing to say that the Court at
this juncture would not consider the defence of the
accused but it is another thing to say that for
exercising the inherent jurisdiction of this Court, it
is inmpermssible also to |look to the adnmitted
docunents. Crimnal proceedi ngs should not be
encouraged, when it is found to be mala fide or

ot herwi se an abuse of the process of the Court.
Superior Courts whil e exercising this power should
also strive to serve the ends of justice.\024

18. O'dinarily, a defence of an accused al though appears to be plausible
shoul d not be taken into consideration for exercise of the said jurisdiction
Yet again, the H gh Court at that stage would not ordinarily enter into a

di sputed question of fact. I't, however, does not nean that documnents of

uni mpeachabl e character should not be taken into consideration at any cost
for the purpose of finding out as to whether continuance of the crimna
proceedi ngs woul d anmobunt to an abuse of the process of Court or that the
conplaint petitionis filed for causing nmere harassnent to the accused.
Wiile we are not oblivious of the fact that although a | arge nunber of

di sputes should ordinarily be determ ned only by the civil courts, but
crimnal cases are filed only for achieving the ultimte goal namely to force
the accused to pay the ampunt due to the conpl ai nant i medi ately. The
Courts on the one hand shoul d not encourage such a practice; but, on the

ot her, cannot also travel beyond its jurisdiction to interfere with the
proceedi ng which is otherw se genuine. The Courts cannot also | ose sight of
the fact that in certain matters, both civil proceedings and crim na
proceedi ngs woul d be mai nt ai nabl e.

19. The Hi gh Court, however, in this case went into various facts

i ncludi ng the backdrop of dispute between the parties. It proceeded on the
basis that in view of the denerger schene, the conduct of the appellant in
keeping nmumfor a long time for getting the unused bl ank cheques returned

is tell tale. It entered into the question as to whether the conplaint petition
was filed only with a viewto pre-ent the respondents herein to take recourse
to the renedies available to themto initiate a crim.nal proceedi ng under
Section 138 of the Negotiable Instrunments Act or the conplaint petition in

ef fect and substance should be pernmitted to be raised only by way of

defence. What has failed to attract the attention of the H gh Court was that
mai ntainability of a crimnal proceeding |ike the present one should not be
determ ned only upon raising a presunption in terns of Section 139 of the
Negoti abl e I nstruments Act, it being a rebuttable one.

20. The Hi gh Court, in our opinion, should have further taken into
consi deration the fact that in the event, the defence of the appell ant
is accepted in the crimnal case, it will have no renedy to

prosecute the respondents again. To contend that the acquittal of
the appel |l ant woul d have been the springboard for filing a

conplaint will not be correct. Nobody knows when the crinina
case would come to an end. In a given situation, even it my
becorme barred by limtation. It nust also be borne in mind that

conmer ci al expedi encies may | ead a person to issue bl ank

cheques. The course of action in the aforenentioned situation, in
our opinion, which could be taken recourse to was to nmake an

attenpt to find out as to whether the conplaint petition even if
given face value and taken to be correct in its entirety constitutes
an of fence under Section 420, 406, 463 of the Indian Penal Code or
not .
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21. I ngredi ents of cheating are;
(i) deception of a person either by making a fal se or

m sl eadi ng representation or by other action or
om ssi on; and

(ii) fraudul ent or dishonest inducement of that person to
ei ther deliver any property to any person or to consent

to the retention thereof by any person or to intentionally

i nduce that person to do or omt to do anything which

he woul d not do or onmit if he were not so deceived and

whi ch act or om ssion causes or is likely to cause

damage or harmto that person in body, mnd

reputation or property.

A bare perusal of Section 415 read with Section 420 of the |ndian
Penal Code would clearly lead to the conclusion that fraudul ent or dishonest
i nducenent on the part of the accused nust be at the inception and not at a
subsequent, stage.

22. For the said purpose, we may only notice that blank cheques were
handed over to the accused during the period 2000-2004 for use thereof for
busi ness purposes till the dispute between the parties admttedly arose much
thereafter i.e. in 2005.

In B. Suresh Yadav Vs. Sharifa Bee [2007 (12) SCALE 364], it was
hel d;
\02313. For the purpose of establishing the offence of
cheating, the conplainant is requiredto show that the
accused had fraudulent or dishonest intention at the

time of nmaking promise or representation. In a case
of this nature, it is permssible in lawto consider the
stand taken by a party in a pending civil litigation

We do not, however, nmean to lay down a law that the
liability of a person cannot be both civil -and crimna
at the sane tine. But when a stand has been taken in
a conpl aint petition which is contrary to or

i nconsistent with the stand taken by himin a civil suit,
it assunmes significance. Had the fact as purported to
have been represented before us that the appell ant
herein got the said two roons denvolished and

conceal ed the said fact at the tinme of execution of the
deed of sale, the matter m ght have been different. As
the deed of sale was executed on 30.9.2005 and the
purported denmplition took place on 29.9.2005, it was
expected that the conplainant/first respondent would
cone out with her real grievance in the witten
statenment filed by her in the aforenentioned suit.

She, for reasons best known to her, did not choose to
do so.\024

No case for proceedi ng agai nst the respondent under Section 420 of
the I ndian Penal Code is therefore, made out.

23. Filling up of the blanks in a cheque by itself would not amount to
forgery. Wereas in the conplaint petition, allegations have been made t hat
it was respondent Nos. 2 and 3 who had entered into a conspiracy to comit
the said offence as indicated hereinbefore, in the counter affidavit, it has
been all eged that the enployees of the Respondent Conpany did so.

Al t hough, Section 120B of the Code has been added, there does not
exi st any avernment that the respondent Nos. 2 and 3 have entered into any
conspiracy with their enployees. No case for proceeding with the offence of
forgery agai nst the respondents has, thus, also been nade out.

24. However, a case for proceedi ng agai nst the respondents under Section
406 has, in our opinion, been nmade out. A cheque being a property, the
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sanme was entrusted to the respondents. If the said property has been
m sappropriated or has been used for a purpose for which the same had not
been handed over, a case under Section 406 rmay be found to have been

made out . It may be true that even in a proceedi ng under Section 138 of the
Negoti abl e I nstruments Act, the appellant could raise a defence that the
cheques were not neant to be used towards discharge of a lawful liability or

a debt, but the same by itself in our opinion wuuld not nmean that in an
appropriate case, a conplaint petition cannot be allowed to be fil ed.

We cannot also | ose sight of the fact that the respondents were
keepi ng watch over the matter. As soon as a first information report was
| odged, a notice was i mediately sent. A quashing application was filed
within a few days for the |lodging of the first information report. The
i nvestigation was not allowed to take place at all. Wereas it would have
been the duty of the Court to uphold and/or to protect the personal |iberty of
an accused in a case; but where the first information report prim facie
di scl oses commi ssi on of a cogni zabl e of fence, the H gh Court, ordinarily,
shal |l not have interfered with investigation thereof by the statutory authority.
W, therefore, allow the appeal \in part.

25. The i nvestigation by the Oficer-in-Charge of Mahankali Police

Station may now be confined to the charge under Section 406 of the Indian
Penal Code.

26. We hope and trust that the investigation shall be conpleted and a fina
report shall be filed before the appropriate court at an early date. |In the
event, any chargesheet is filed and the cogni zance of the offence is taken
both the cases should be tried by the sane Court, one after the other, and
judgrment in both the cases nust be delivered-at the sane tine.

27. This appeal is allowed to the aforementioned extent and with the
af orenenti oned observations and directions.




