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PETI TI ONER
HARDI AL SI NGH & OTHERS

Vs.

RESPONDENT:
THE STATE OF PUNJAB

DATE OF JUDGVENTO09/ 04/ 1995

BENCH
M K. MJKHERJEE, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
G B. PATTANAI K. J.

The three appellants being unsuccessful in the appea
filed by themin the High Court and their conviction and
sentence passed by the |earned Additional ~Sessions Judge,
Anritsar, having been confirned have approached this Court.
These three alongwith the acquitted Amar Singh and Dalip
Singh stood their trial in the Court of Additional Sessions
Judge, Amritsar under Sections 148, 302/149, 326/149 |.P.C.
on the allegation that they cane armed with guns and rifles
and fired at the deceased as well as the injured P.W5 and
ot her menbers of the informant party who were cultivating
the land belonging to Khazan Singh in village Rekh Jhitan.
It is to be noted that all the five accused persons are
related to each. other, accused Dalip Singh being the father
and the rest four are his sons, The |earned -Additional
Sessions Judge acquitted accused Dalip Singh and Amar Singh
giving them benefit of doubt on a conclusion that the
prosecution evidence does not prove the charge agai nst them
beyond reasonable doubt. But so far as the three appellants
are concerned, the |earned Addi ti onal  Sessions Judge
convicted them and sentenced them differently. ~ Appell ant
Hardi al Singh was convicted under Section 302 IPC and was
sentenced to inprisonnent for life. He was also convicted
under Section 148 |.P.C. and sentenced to R 1. for one year
and under Section 326/149) |.P.C. was sentenced to R I. for
two years. Appellant Uttam Singh was convicted under Section
302/ 149 IPC and was sentenced to inprisonment for life. He
was al so convicted under Section 148 |IPC and was sentenced

to RI. for one year and convicted under Section 326 |IPC and
was sentenced to RI. for two years. Appellant Gurnam Si ngh
was al so convicted under Section 302/149 IPC and was
sentenced to inprisonnent for life. He was also convicted
under Section 148 |.P.C and sentenced to R 1. for one year
and convicted under Section 326/149 IPC and sentenced to
R 1. for two years. The sentences of inprisonnent of each of

the appellants were ordered to run concurrently. They noved
the High Court against the conviction and sentence in
Crim nal Appeal No. 388 of 1989 but the Hi gh Court disnissed
the appeal and confirmed the conviction and sentence and,
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hence, the present appeal

Prosecution case in nutshell 1is that a piece of |and
bel onging to one Khazan Singh of village Rekh Jhitan was
being cultivated by Kulwant Singh P.W4 and his father
@ul zar Singh P.W10, Amar Singh and Harbans Singh for the
| ast so many years. The appellant’s famly becane interested
in dispossessing Kul want  Si ngh and his ot her and
apprehending forcible eviction by the appellants, said
@ul zar Singh P.W10 filed a Gvil Suit and had obtai ned an
order of injunction on Decenber 24, 1980. On the date of
occurrence, on 31st of October, 1981 Kul want Singh P. W4 had
made arrangenments for getting the land ploughed wth a
tractor and accordingly approached P.W9 who was also
distantly related to Kulwant Singh. The further prosecution
case is that the said P-W9, Jagir Singh the deceased, P.W4
and 5 were ploughing theland and P.W5 had brought his
licensed gun as they were apprehending trouble from the
accused persons.- Wi le the ploughi ng operati on was goi ng on
the accused persons armed wth rifles and guns appeared at
the spot " and Gurnam Singh gave a lalkara not to plough
further. P.W4  Kulwant Singh, -however, asked P.W5 Jagir
Singh to continue ploughing operation. Gurnam Singh then
told his other companions that the people should be taught a
| esson for ploughing |and. The appellants then took their
position behind the paddy straw ri dge and Gurnam Si ngh fired
fromhis rifle which hit P.W5 who  was operating the
tractor. Said P. W5 then rushed towards the boundary to pick
up his .12 bore gun and at that ~point of time appellant
Utam Singh fired a shot which hit " P.W5 on his left thigh
P.W5 then fired two shots in his defence. Appellant Hardia
Singh fired another shot which hit the deceased Jagir Singh
on his chest and he fell down. Amar Singh and Dalip Singh
also fired shots from their respective weapons and none of
the shots hit any of the canplai nant party. The appellants
and their conpanions then left the place wth their
respecti ve weapons. Kulwant Singh P.W4 imrediately went to
Police Station Jandiala at a distance of 8 kns from the
pl ace of occurrence and | odged the FIR at 11 AM P.W15 the
Investigating Oficer recorded the First |Information Report
and left for the place for investigating into the offence.
At the place of occurrence he prepared the |Inquest Report
and sent the dead body of deceased Jagir —Singh for Post
Mortem exam nation. The Investigating Oficer also sent the
infjured P.W5 to Hospital at Anritsar for treatment —and
nedi cal exami nation. The Investigating Oficer collected
some blood stained earth fromthe place where the-deceased
Jagir Singh was lying and collected some enpty cartridges
fromthat place. From another place also he | seized six
enpties and sone live cartridges and recorded the statenent
sone of the w tnesses under Section 161 of the Code Crimna
Procedure. On completion of investigation of he finally
submitted the charge-sheet and on being conmitted the
accused persons stood their trial as already stated. In
support of the prosecution case a |arge nunber of w tnesses
were exam ned of whomP.W 4 and 5 are the eye-wi tnesses to
the occurrence. P.W2 is the Doctor who had exanined the
infjured P.W5 as well as the injured accused Hardi al Singh
The other Doctor was examned as P.W1 had conducted the
Post Mortem exam nation on the dead body of deceased Jagir
Singh. Relying upon the statement of P.W4 and 5 and bei ng
of the opinion that the nmedical evidence corroborates the
ocul ar statenent, the Ilearned Additional Sessions Judge
convicted the three appellants as already stated but since
there was no prosecution evidence to establish that Dalip
Si ngh and Amar Singh had fired any shot which hit any of the
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nmenbers of the prosecution party, they were given benefit of
doubt and were acquitted, No appeal had been filed against
the said order of acquittal of Dalip Singh and Amar singh
but the appellants’ appeal against their conviction and
sentence was di sm ssed by the H gh Court on a reappreciation
of the evidence of P.W.4 and 5 as well as the nedica
evi dence.

M. Kohli, the | earned senior counsel appearing for the
appel l ants contended that five known persons being charged
under Section 302/149 IPC and two of them having been
acquitted of the charge the courts below conmitted gross
error of law in convicting the rest three accused persons by
taking recourse to Section 149 IPC. He further contended
that the entire prosecution case as unfolded through the
evidences of P.W.4 and 5 should not be accepted in view of
i nherent inconsistencies in their statenents and in view of
the fact, that their evidenceis contrary to the nedica
evidence. M. Kohli further urged that fromthe narration of
facts it ‘must be held that it was a case of free fight and,
therefore, the individual accused persons nmay thus be liable
for their _individual acts and cannot be cojointly liable.
According to M. Kohli, if the prosecution case is exam ned
fromthis angle and ‘taking into consideration the serious
injuries which appellant Hardial had sustained in course of
the incident, the /only conclusion possible is that said
Hardial had fired from his gun in private defence of his
person and, therefore, he cannot be held liable for the
of fence of murder. Learned counsel appearing for the
State fairly submtted that in view of the acquittal of the
two accused persons provision of Section 149 |PC could not
have been pressed into service and the courts bel ow
conmitted error on that score. He further stated that though
under law it is possible for a court-to convict the accused
persons who were charged under Sections 302/149 |.P.C, if
that charge fails by altering it to one under Sections
302/34 1.P.C., but in the case in hand on the evidence on
record it wll be difficult to convict the appellants Utam
Si ngh, Gurnam Singh and Hardial Singh under Section 302/ 34
| PC and necessarily therefore, the individual over-acts of
the appellants have to be considered. According to the
| earned counsel for the respondent, in view of the positive
evidence of P.W 4 and 5 conviction of —appellant Hardi a
Si ngh under Section 302 |IPCis wunassailable and cannot be
interfered with. So far as the two other appellants are
concerned, according to him their conviction under Section
326 I PC renmins unassailable. W find sufficient force in
the submi ssion of the |earned counsel appearing for the
State.

P.W4 Kulwant Singh had stated in his evidence /that
while they were cultivating the land in question accused
@urnam Si ngh chal l enged them and asked them not to plough
the land. But when notwi thstandi ng the said order of Gurnam
Singh PPW 5 continued the ploughing of the Iland,  said
Gurnam Singh fired fromhis rifle which hit the deceased on
his right arm at that point of time P.W5 |lifted his gun
and fired two shots in self defence. Uttam Singh fired from
his rifle which hit the witness Jagir Singh P.W5 then
Hardial Singh fired from his rifle which hit the deceased
Jagir Singh on his chest and the deceased fell down.
Thereafter when they raised alarmthe accused persons |eft
the place. P.W 5 substantially corroborates the aforesaid
version of P.W4. It is thus apparent that the shot alleged
to have been fired by Gurnam Singh hit the right armof the
deceased and the gun shot which had been fired by Hardia
Singh hit the chest of the deceased. The gun shot fired by
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Utam Singh hit the left thigh of Jagir Singh PW 5 P.W1
who had conducted the Post Mdirtem exam nation on the dead
body of the deceased found one inlet wound as well as outl et
wound on the right forearmof the deceased and both those
injuries correspond wth each other. He also found an inl et
wound of 1 cm x 3/4 cmoval in shape on the front and left
side of chest 6 cm above left nipple. On dissection he found
that the bullet after piercing the chest had entered the
third intercostal space and then piercing the left pleura
and upper | obe of the left lung had al so ruptured the heart.

The bullet was found in the right cavity. In his opinion the
death was due to haenorrhage as a result of the injury to
heart, left lunge liver and nmesenteric vessels which had
been caused on account of the gun shot injury on the chest.

It would thus be crystal clear that the death of deceased
Jagir Singh was on account of the gun shot injury on his
chest which in turn had been - caused on account of firing
fromthe gun of appellant Hardial Singh. So far as the two
ot her appellants are concerned, the gun shot from the
appel | ant._ Gurnam- Si ngh had caused an injury on the right
forearm of _ the deceased and the gun shot fromthe appell ant
Uttam Singh had caused an injury on the thigh of P.W5. At
this stage, it would  be appropriate for us to examine the
contention of M. Kohli, the |earned counsel for appellant
with regard to the so-called right of private defence of
person of appellant Hardial Singh and whether the evidence
of PPW 4 and 5 should at all be believe or not. So far as
the testinony of P. . W 4 and 5 is concerned on a thorough
scrutiny of the sane. we have not found anything in their
cross exam nation to.inpeach their veracity. On the other
hand, both of them have narrated the occurrence which also
gets anple corroboration from the nedical evidence as
di scussed earlier. The evidence of those two witnesses have
been believed by the two courts bel ow and we see no ground
to discard that testimony. The submission of M. Kohli to
di scard their evidence, therefore, cannot be sustained.

Conming to the question of claimof right of private defence
of appellant Hardial Singh, it is no doubt true that Hardia

Si ngh had sustained one |lacerated . inlet wound 1-cmx 3/4 cm
the posterio nmedi cal aspect of  right I'eg having a
correspondi ng |l acerated outlet wound as found by the Doctor
P.W2 and the injury was grievous in nature as the X-ray
report indicated that the right fibula had been fractured.

But that be itself cannot be the basis to establish a claim
of right of private defence of person. The landin question
was admittedly in cultivation of informant. party -and the
accused persons reached the place fully arned with guns and
rifles. As stated by P.W4 when the informant party did not
stop the ploughing, it is accused Qurnamwho first fired
which his the right armof the deceased and then in self
defence P.W5 fired two shots from his gun and thereafter
Hardial Singh Fired fromhis gun which hit the chest of the
deceased. Accused Uttam Singh also had fired fromhis rifle
which hit the left thigh of P.W5. This being the sequence
of the events, it is the accused persons who nust be held to
he aggressor and the plea of right of private defence of
person cannot be available to them It is the gun shots from
two firing made by P.W5 in self defence which had caused
the injury on Hardial Singh. When the accused persons cone
armed to the place of occurrence which was in lawfu

possession of the informant party and who had obtained
injunction from the court of |aw, the question of claim of
right of private defence by the accused does not arise and
nore so in the sequence of events as unfolded through the
evidence of P.W. 4 and 5. It is difficult for us to accept
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the plea of right of private defence of person of accused
Hardi al Singh. Necessarily, therefore, on the evidence of
the Doctor P.W 1 and the evidence of P.W. 4 and 5 it nust
be held that the charge under Section 302 |IPC so far as
appel lant Hardial Singh is concerned is proved beyond
reasonabl e doubt and the conviction and sentence of
appel l ant Hardial Singh on that score cannot be interfered.
But so far as the conviction of two other appellants under
Section 302/149 |IPC, as stated earlier, the same cannot be
sustained nor is it possible on the facts and circunstances
of the case to convict them even under Section 302/34 |IPC
for their over acts. In fact as already stated, the |earned
counsel appearing for the respondent State fairly submtted
that their conviction under Section 302/149 |PC cannot at
all be sustained. But ~for their individual act for the
injuries caused on the right armof the deceased as well as
on the thigh of P.W 5 their-conviction under Section 326
| PC and the sentence passed thereunder has to be maintained.
So far ‘as the conviction under Section 148 |IPC is concerned,
the sane " al'so cannot be sustained as the prosecution has
failed to _establish an "unlawful assenbly" of the accused
persons.

In the prem ses as  aforesaid, the conviction of
appel l ant Hardial Singh  under Section 302 IPC and the
sentence of inprisonment for life thereunder is upheld. H's
convi ction under Section 148 |IPC as well as 326/149 |PC and
the sentence passed thereunder are set aside.  The conviction
of appellant Utam Singh under Section 302/149 |PC and the
sentence passed thereunder are set aside but his conviction
under Section 326 |IPC and sentence to undergo R.1. for two
years on that score are confirned. Conviction of appellant
Gurnam Si ngh under Section 302/149 |IPC and  the sentence
passed thereunder are set aside and  his conviction under
Section 326 |IPC and sentence to R 1. for tw years are
confirmed. So far as the _appellant Hardial Singh is
concerned, his bail bond stands cancelled and he is directed
to surrender for serving the bal ance period of sentence. So
far as the other two appellants are concerned, M. Kohl
appearing for them subnmitted that they have already
undergone the period of sentence of two years but fromthe
records of this Court it is not possible to come to that
conclusion since they were granted bail by order dated
10.2.1986. In that view of the matter we direct that in case
they have already undergone the sentence of two years, the
guestion of their surrendering again would not arise but in
case they have not undergone the sentence of two years they
must surrender to serve the balance period. These appeal s
are accordingly allowed in part.




