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Leave granted.

The Bi har Legi sl ature enacted the Bi har Tax on entry of
Goods into Local Areas for consunption, use or sale therein
Act, 1993 providing for Ilevy of tax on entry of schedul ed
goods into a |local area for consunption, use or sale therein
at a rate, not exceeding five percent, as may be specified
by the State Governnent. The goods nentioned in the Schedul e
are (i) nmotor vehicles, (ii) tobacco products  [excluding
beer is], (iii) India-nade foreign liquors (iv) vegetable
and hydrogenated oils, (v) cenents and (vi) crude oil. The
Act replaces Bihar Odinance No.19 of 1993. [Indeed, the
said Ordinance was preceded by yet another Ordinance.] The
expression "Local Areas’ is defined in clause (f) of Section
2 to nmean the areas within the limts of a (i) Mnicipal
Corporation, (ii) Muni ci pality, (iii) Noti fi ed Area
Conmittee, (iv) Cantonnent Board, (v) Town Board, (vi) M nes
Boards (vii) Municipal Boards (viii) G am Panchayat and. (i x)
any other local authority by whatever nonenclature called
constituted or continued under any law for the time being in
force.

Section 3 is the charging section. The levy is upon the
entry of schedul ed goods into a |ocal area for consunptions
use or sale therein. The proviso to subsection 3 empowers
the Governnent to specify different rates of tax for
di fferent goods nentioned in the Schedul e. Subsection (2) of
Section 3 says that the tax under the Act shall be paid by
every dealer liable to pay tax under the Bihar finance Act,
1981 (Sales Wax Act). Section 5 provides for registration of
deal ers under the Act while Section 6 empowers the State
Government to exenpt fromlevy of tax any class of dealers,
persons or i mporters, subject to such conditions and
restrictions as may be inposed in that behalf. Section 7
provides for punishnent in case of contravention of the
provisions of the Act. Section 8 says that the machinery
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under the Bi har Finance Act, 1981 shall be the machinery for
assessnent and col l ection of this tax. Section 9 confers the
rul e- maki ng power upon the State CGovernnent.

A nunber of wit petitions were filed by dealers in the
Patna H gh Court questioning the constitutional validity of
the Ordinance/ Act. Several grounds were urged in support of
the said challenge. The H gh Court has, however, struck down
the Act on the following grounds: the State has failed to
pl ace any material before the Court to show that the
i mpugned tax is either conpensatory or vagulatory in nature;
the levy nmust, therefore, be held to be inpleding the
freedomof trade, comrerce or intercourse guaranted by
Article 301 of the Constitution; the State cannot also
i nvoke the protection of' clause (b) of Article 304 for the
reason that it has not established that the said tax
constitutes a reasonable restriction inposed in public
interest within the meaning of the said clause though it is
true that the President has assented to the Bill; the entire
Act is void and inoperative on this score. The H gh Court
has al so ‘hel'd that the proviso to Section 3(1) and Section 6
of the Act are void being violative of Article 14 of the
Constitution. It has held that both the said provisions
confer an ungui ded and uncanal i sed power upon t he
CGovernment. The H gh Court declined to consider the
subm ssi on nade by the petitioners based upon the Additiona
Duties of excise (CGoods of Special |[|nportance) Act, 1957
[hereinafter referred to as "A D.E Act"] in view of the
fact that it had already declared the Act void for violation
of Article 301.

The State of Bihar has filed Special Leave Petition (Q
Nos. 14636- 14644 of 1995 against the said judgnent. The
|.T.C. Limted, one of the wit petitioners before the H gh
Court, has filed Special Leave Petition (C) No.23172 of 1995
chall enging the correctness of the judgnent of the High
Court insofar as it has negatived its contentions concerning
the validity of the Act. Special Leave Petition (C) No.23303
of 1995 is preferred by Vazir Sultan Tobacco |Industries
Li mi ted and anot her

Sri M Chandrasekharans |earned Additional” Solicitor
General s appearing for the State of Bihar wurged the
foll owi ng contentions:

(1) The Hi gh Court was in error in holding that the inmpugned
tax is not established either to the conpensatory or
regulatory. In facts it is both. The Act was enacted by the
Bi har Legislature to off-sets atleast partly, the loss of
revenue to the State resulting from the decision of this
Court in India Cement Limted & Os. v. State of “Tam | Nadu
& Os. (1990 (1) S.C. C. 12). The finances of the State wll
be spent on public welfare and to carry out the welfare
schenes nmeant for the people of Bihar. The entire State of
Bihar is divided into local areas of one or the other
category. The npney raised under the Act will naturally be
spent for the welfare of the State which necessarily neans
for the benefit of the |ocal areas.

(2) BEven if it is helds for sone reason that the levy is not
established to be conpensatory or regulatory in nature, even
then the challenge to the Act cannot succeed because it has
obtained the assent of the President as contenplated by
clause (b) of Article 304 read wth Article 255 of the
Constitution. The inpugned |levy constitutes a reasonable
restriction wupon the freedom of trade, comerce and
i ntercourse guaranteed by Article 301 inposed in public
interest. It satisfies all the requirenents of clause (b).
Every tax inposed nmust be presumed to be in the interest of
the public. Further, the very fact of grant of assent by the
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President as contenplated by Article 304(b) read wth
Article 255 gives rise to the presunption that the tax
constitutes a reasonable restriction conceived in public
interest. The High Court was in error in holding otherw se.
(3) The inpugned judgnent insofar as it invalidates Section
3(1) and Section 6 is contrary to several decisions of this
Court which have sustained simlar provisions. Were a
ceiling is prescribed and the executive is enmpowered to
prescribe the rate of tax subject to the said ceiling, the
conferment of the power cannot be characterized as ungui ded,
particularly where the power is conferred upon the
CGovernment .  Conf er nment of power of exenption, as is
conferred by Section 6,  has also been upheld by this Court
on the ground that the Act itself provides the requisite
gui dance.

Sri S. Ganesh and Sri Pawan Kumar, |earned counse
for respondents-wit petitioners, while di sputing the
correctness of the contentions urged by the |[earned
Addi tional Solicitor General, urged the following further
contentionsin support of their challenge to the validity of
the i npugned Act:
(a) The A D.E Act was enacted by the Parlianment to repl ace
the levy of sales tax and all other taxes by the States on
the commodities mentioned in the First Schedule to that Act.
Tobacco i included in” the First Schedule. The State of
Bi har has been provi ded an appropriate share in the revenues
rai sed under the A D.E. Act. It, therefore, follows that so
far as tobacco is' concerned, the State cannot |evy any
i mpost thereon including entry tax. It it does, It will be
deprived of its share in the revenues raised under the
A.D.E. Act. By sharing the revenues under the A D.E Acts
the State of Bihar nust be presunmed to have agreed not to
l evy any type of tax or inpost on tobacco. The |evy of entry
tax under the inpugned Act, therefore,  is inconmpetent and
void. The report of the Taxation Enquiry Conmi ssion on the
basi s of which the said Act was enacted and the practice and
understanding of the various States at the Center since the
enactment of the said Act «clearly establish that 'while
sharing She revenues under the A.D.E. Act, the States have
agreed not to inmpose any tax, cess or fee on tobacco under
what ever nane. As a matter of fact, entry taxis a tax
simlar to the sales tax.
(b) The inpugned Act does not indicate either expressly or
by necessary inplication that the revenues rai sed thereunder
will be wutilized for the purposes of |ocal areas. Entry 52
In List-11 of the Seventh Schedule to the Constitution has
been understood in a particular manner right from 1920. The
entry tax is a substitute for octroi. Cctroi was |evied by
the local authorities on consunption, use or sale of goods
within their areas. The revenues so raised were nmeant for
the purpose of such local authorities. The character of
entry tax is no different. Even though |levied by the State,
it islevied (a) on the entry of goods into a |local area for
consunption, use or sale therein and (b) for the purposes of
such local area. Since the inpugned Act does not indicate in
any manner that the revenues raised thereunder wll be
passed on to the local authorities for being used for their
own purposes, the tax inposed cannot be treated as a tax
contenmplated by Entry 52. For this reason too, the inpugned
Act is beyond the |legislative conpetence of the Bihar
Legi sl ature.

Needl ess to add that the |earned Additional Solicitor
CGeneral disputed the correctness of the above contentions.

Fromthe contentions urged before us, the follow ng
guestions arise for consideration:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 20

(1) Whether the inpugned tax has been established to be
conpensatory in nature or whether it can be called a
regul atory measure?

(2) In case the inpugned tax is not established to be
conpensatory - or as a neasure of regulation - whether it is
saved by virtue of the provision contained in Article 304(b)
read with Article 255 of the Constitution. In other words,
(a) whether the Act has received the assent of the President
as alleged by the State, (b) whether the levy of the said
tax constitutes a reasonable restriction and (c) whether the
said levy is conceived in public interest?

(3) Wether the Bihar Legislature is deprived of its
| egi sl ative conpetence to enact the inmpugned Act on account
of the enactnment of A D E_ Act and/or because the State of
Bi har is getting a portion of the taxes levied and col | ected
under the A D. E. Act.

(4) Wether the inpugned enactnent is outside the purview of
Entry 52 in List-11 of the Seventh Schedule to the
Constitution and, t heref ore, beyond the | egi sl ative
conpetence of the Bihar Legislature for the reason that it
does not provide for the revenues raised thereunder to be
passed on to the |local authorities for being used for the
pur poses of the respective local areas?

(5) Whether the proviso to Section 3(1) and Section 6 are
void for the reasons “assigned by the High Court? Question
No. 1: Wether the /inmpugned tax has been established to be
conpensatory or whether it <can be treated as a regulatory
measure?

Article 301 decl ares that subject to the other
provisions in Part X.II, trade, conmerce _and intercourse
throughout the territory of India shall “be free Certain
exceptions are provided to the said Rule by Part Xl
itself, one of them being clause (b) of Article 304.

This Court has held that tax |awsare not outside the
purvi ew of Article 301 and that taxes which M and
i mediately restrict trade and interfere with the flow of
trade and commerce do offend Article 301 Simlarly, non-
fiscal nmeasures which have the above effect are equally hit
by Article 301 It has, however, been held by a seven-Judge
Constitution Bench of this Court in -Autonpbile Transport
(Rajasthan State of Rajasthan (1963 (1) S.C R-491) that
"regul atory neasures or measures imnmposing conpensatory taxes
for the wuse of trading facilities do not cone within the
purview of the restrictions contenplated by Article 301 and
such nmeasures need not conply with the requirenents of the
proviso to Article 304(b) of the Constitution." It is held
that regulatory measures do not really inpede the trade,
comerce or intercourse but rather facilitate it. Simlarly,
it is held that conpensatory taxes for the use of trading
facilities are outside the purview of Article 301. Since
the inpugned Act is not a regulatory neasure but -a taxing
enactnment and the tax is levied upon the entry of goods into
a local area, i.e., upon the novenent of goods, the question
is whether the inmpugned tax is conpensatory in nature for
the use of trading facilities provided by the State. One
H gh Court has observed that the State has failed is adduce
any material to establish the conmpensatory nature of the
tax. The only avernent in the counter-affidavit filed in the
Hi gh Court is the followi ng one Counter affidavit filed by
Sri Binoy Krishan, Deputy Conm ssioner, Comrercia
Taxes, Bihar]: "the Entry Tax Ordinance was thought to be
promul gated in view of the |loss of revenue on cess due to
the decision rendered by the Hon'ble Suprene Court in the
case of India Cenent Ltd. reported in A.1.R 1990 S.C. 85 as
well as several decisions of the Hon' ble Patna H gh Court
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following the decision". The |learned Additional Solicitor
General however contended that the follow ng indisputable
facts do establish the conpensatory nature of the taxes viz.
the entire State of Bihar is divided into | ocal areas of one
or the other kind and that the CGovernment and the |oca
authorities do provide several trading facilities to pronote
trade and conmerce with and within the State in the form of
laying and nmai nt enance of r oads, est abl i shnent and
mai nt enance of markets, establishnent and operation of
mar ket yards for agricultural conmmodities and a host of
other facilities. He submtted that the inpugned tax. wll
naturally help in providing t he above facilities and
therefore, it nmust he held to be conmpensatory. He requested
us to take notice of these undeniable facts and to hold, on
that basis, that the _.inpugned tax is conpensatory. The
| earned Additional Solicitor General further subnmitted that
when the entire State is divided into |ocal areas when no
part of the State is left uncovered by a | ocal area and when
the inmpugned tax is levied for the purposes of the State
i ncluding the welfare schenes being undertaken by it, the
tax cannot  but be compensatory in nature. The inpugned tax
will help the State in providing and inproving the trading
facilities since the interest of the State lies in pronoting
trade and commerce in goods and conmpdities with and within
the State of Bihar. Reliance is placed upon the foll ow ng
observati ons at Page 549 of Autonpbile Transport (Rajasthan)
Li mi ted, which read:

"Li censing system wi'th
conpensatory- fees would not be
restrictions but regul atory

provisions; for wthout it, the

necessary lines of communications

such as roads, water-ways and air-

ways cannot effectively be

mai nt ai ned and the freedom decl ared

may in practice turn out to be an

enpty one. So too, regulations

providing for necessary services to

enabl e t he free novenent of

traffic, whether charged or not,

cannot al so be descri bed as

restrictions inpeding the freedom™

It is not possible to deny the force of this
subm ssion. Where the local areas contenplated by the Act
cover the entire States the distinction between the State
and the |local areas practically disappears. [The situation
woul d, no doubts be different if the 1|ocal ~areas are
confined to a fewcities or towns in the State and the | evy
is upon the entry of goods into those |ocal areas alone.
This is an inmportant distinction which should be kept in
m nd while appreciating this aspect and al so whil e exam ning
the decisions of this Court rendered in fifties and
sixties’.] The facilities provided in the State are the
facilities provided in the | ocal areas as well. Interests of
the State and the interests of the local authorities are, in
essence, no different. It is not and it cannot be stipul ated
that for the purpose of establishing the conpensatory
character of the tax, it is necessary to establish that
every rupee collected on account of the entry tax should be
shown to be spent on providing the trading facilities. It is
enough if sone connection is established between the tax and
the trading facilities provided. The connection can be a
direct one or an indirect one, as held by this Court in
Bhagat ram Raj eev  Kumar v. Commi ssioner of Sales Tax, Mdhya
Pradesh [(1995) 96 S.T.C 654]. "The concept of compensatory
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nature of tax has been w dened and if there is substantia
or even sone link between the tax and the facilities
extended to such dealers, directly or indirectly, the |evy
cannot be inpugned as invalid'. Though not stated in the
counter-affidavit, we can take notice of the fact that the
State does provide several facilities to the trade including
| ayi ng and nmai ntenance of roads, water-ways and narkets,
etc. As a matter of fact, since the levy is by the State, we
must also look to the facilities provided by the State for
ascertai ning whether the State has est abl i shed t he
conpensatory character of the tax. On this basis, it nust be
held that the State has established that the inmpugned tax is
conpensatory in nature. This finding is by itself sufficient
to negative the attack based on Article 301 but even if we
assume that the State ~has not established the said fact,
even so the result is no different. We proceed to el aborate.
Question No.2: In-case the inpugned tax is not established
to be conpensatory - or as a neasure of regul ation - whether
it is 'saved by virtue of the provision contained in Article
304(b) read” with Article 255 of the Constitution. In other
words, (a)  whether the Act has received the assent of the
President as alleged by the State, (b) whether the |evy of
the said tax constitutes a reasonable restriction and (c)
whet her the said levy is conceived in public interest?

The inmpugned 'taxis a tax on entry. - on novenent of
goods into a local ,area. If it is assuned to be neither
conpensatory, nor regulatory, [as mentioned above] it nmay be
said to be offending Article 301, unless, of course, it is
saved by virtue of the provision-contained in Article 304(b)
read with Article 255 of the Constitution, as contended by
the |l earned Additional Solicitor General. Article 304 and
Article 255 read as foll ows:

"304. Restrictions on trade,
comrerce and i ntercourse anong
States. -- Notwithstanding anything

in Article 301 or Article 303, the
Legi slature of a State may by | aw -
(a) Omtted as unnecessary.

(b) i mpose such reasonabl e
restrictions on the freedom of
trade, commerce or intercourse wth

or within the State as may be
required in the public interest.
Provi ded that no Bill or

amendnment  for the purposes of
clause (b) shall be introduced or
noved in the Legislature of a State
wi thout the previous sanction of
the President.

255. Requi renent s as to
recomendat i ons and previ ous
sanctions to be regarded as matters
of procedure only.-- No Act of

Parliament or of the Legislature of
a State and no provision in any
such Act, shall be invalid by
reason only t hat some
recomendati on or previous sanction
required by the Constitution was

not given, if assent to that Act
was gi ven-
(a) wher e t he recomendati on

required was that of the Governor,
either by the Governor or by the
Presi dent;
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(b) wher e t he recomendati on
required was t hat of t he
Raj pr amukh, ei t her by t he

Raj pramukh or by the President;

(c) where the recomendation or

previ ous sanction required was that

of the Pr esi dent by the

Presi dent."
For, the exceptionin Article 304(b) to cone to the rescue
of the State, three requirenents have to be satisfied, viz.,

(a) that the Bill was introduced or noved in the Legislature
with the previous sanction of the President of India or that
the Bill has been assented to by the President [as

contenplated by Article 255], (b) that the levy of the
i mpugned tax constitutes a reasonable restriction and (c)
that the said reasonable restrictionis required in public
i nterest?

Inthis case, the Bill was not introduced or noved in
the Assenbly wth the previous sanction of the President as
required by Article 304(b) but the contention of the State
is that the Bill has been assented to by the President and
hence, the requirement is satisfied. The wit petitioners
deny the same. They point out that the inmpugned Act does not
recite the said fact. It cannot, however, be said that in
the absence of such recital, the said fact cannot be
establ i shed aliunde. 1n support of its contention, the State
relies upon Para 11 of the supplenentary counter-affidavit
filed in the H gh Court and upon the tel egramsent from Sri
M L. CGupta, Director  (Home), New Del hi bearing No.17/36/93-
JUDL. dated 22.8.1993 addressed to Sri P. S. Cheema
Conmi ssioner and Secretary to the Governor, Bihar, Raj
Bhawan, Patna. Para 11 of the counter-affidavit reads: "11.
That thereafter the Bill was introduced in the Assenbly and
it was passed on getting assent  conmunication on 22nd
August, 1993 and sane was published in Bi har Gazette on 22nd
August, 1993". The telegram reads thus: "REF. YOUR LETTER
NO. 1414/ GS(1) DATED 18.1.1993(.) (PRESI DENT ASSENTED TO THE
Bl HAR TAXES ON ENTRY OF GOODS | NTO LOCAL AREAS CONSUMPTI ON
USE OR SALE THEREIN BILL, 1993 ON 21.8.1993(.) /LETTER
W THOUT COMMENTS FOLLOMS(.)" In the absence of any materia
to the contrary, we accept the avernment of the State and
hol d that the requirement of prior consent has been
satisfied in the case of the inpugned Act.

The next guestion is whet her the i mpugned tax
constitutes a reasonable restriction and. whether it is
i mposed in public interest? In other words, the question is
whether the interference with and the restriction upon the
freedom guaranteed by Article 301 in the form of the
i mpugned tax 1is a reasonable one and whether it is required
in public interest. The | earned Additional Solicitor Genera
says that both the requirenents are satisfied in this case.
He says that in view of the sudden | oss of revenue fromthe
cess upon mnerals as a result of the judgment of this Court
inlndia Cenment Limted and other judgnents of the Patna
High Court following it, public interest required the State
to find alternative sources of revenue to keep its various
wel fare programres and other governnental functions going
and that the inpugned tax was conceived as one of the
alternate sources. He relies wupon the statement in the
counter-affidavit of Sri Binoy Krishan, filed on behalf of

the State, referred to hereinbefore, in support of his
submi ssions. He also relies wupon the Objects and Reasons
appended to the Bill, which are to the follow ng effect:

"To collect funds for vari ous
public welfare schenes and to
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i mpl enent vari ous financi a
reconmendat i ons of t he State
Covernment, taxation according to
the existing financial condition is
hi ghly essenti al

Wth a viewto fulfil the above
object and to nake the provisions
of the Bi har Finance Act nore
workable, it is essential that tax
is levied and collected on certain
goods entering the local areas of
the State for consunption, use or
sale; Bihar tax on Entry of Goods
into Local Areas for  Consunption,
Use or Sal e therein Second
Ordi nance, 1993 (Bi har Ordi nance 19
of 1993) has been promul gat ed

i ncor porating the aforesaid
provi'si ons.
The Object of this Bill is to get

the —essential provisions of the

Bi har Tax on Entry of Goods into

Local Areas for Consunption, Use or

Sal e therein Ordi nance, 1993

substituted by an Act of the

Legi sl ature."

On the basis of the Statenent of Objects and Reasons,
the learned Additional Solicitor -General contends that the
| evy of inpugned tax was found  "essential" to raise funds
for various public welfare schenes, to inplenment various
financial recommendations of the State Government. and to
nake the Bi har Sales Tax Law nore effective. It is suggested
that public interest demanded that alternate and new sources
be found for raising the noney to nmeet the needs of the
State and that, therefore, ‘thelevy was "required’ in the
public interest. The |learned  Additional Solicitor / Genera
relies upon the following holding in State of Karnataka v.
M s. Hansa Corporation (1981 (1) S.C R 823 at 843):

. a | evy which appears to be

quite reasonable in its inpact on

the novenent of goods and is

i mposed for the pur pose of

augnenti ng muni ci pal finances which

suffered a dent on account of

abolition of octroi cannot be said

to i mpose an unr easonabl e
restriction on the freedom of
inter-State trade, commerce and
intercourse. In this connection, it
woul d be useful to recall the
observations of this Court in

Khyerbari Tea Co. Ltd-case that the
power conferred on this Court to
strike down a taxing statute if it
contravenes the provisions of Arts.
14,19 or 301 has to be exercised
with circunmspection, bearing in
mnd that the power of the State to
| evy taxes for the purpose of
governance and for carrying out its
wel fare activities is a necessary
attribute of sovereignty and in
that sense it is a power of
par anmount character. It is,
therefore, idle to contend that the
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| evy i nposed an unr easonabl e

restriction on the freedom of trade

and comerce."

The above observation is relied upon to show not only
that the inpugned tax was "required" in the public interest
but that it is al so reasonable. To denobnstrate the
reasonabl e character of |evy, the learned Additiona
Solicitor General relies upon a few nore circunstances. He
points out that so far as notor vehicles, |India-nade foreign
liquor, vegetable and hydrogenated oil and cements [Itens 1,
3, 4 and 5 in the Schedule to the Act] are concerned, the
entry tax levied and collected thereon is given credit
towards the sal es tax payable on the sale of the said goods,
whi ch means that no additional burden is created on the
dealers by the inpugned levy. It is pointed out that entry
tax is levied and collected mainly fromthe dealers in the
sai d goods/comodities and that a dealer brings the said
goods into a local area only for the purpose of sale. Such
sale attracts sales tax which is levied at a far higher rate
than the "~ entry tax. Once the entry tax paid in respect of a
conmodi ty/goods is given credit towards the sales tax, there
isin effect no levy of entry tax on these goods. Thus, no
extra burden is cast by theinmpugned Act insofar as four out
of six comodities nentioned in its Schedul e are concer ned.
These facts are not disputed by anyone before us. No such
credit is, of course, given in respect of crude oil and
tobacco products, which means that, in effect, the entry tax
is being levied only wupon two commodities, viz., tobacco
productions and crude oil. But there is a good reason, says
the |l earned Additional Solicitor General, for not providing
for such credit in the case of the said two commodities. The
reason given for not nmking a simlar provision [givVing
credit] in the case of tobacco products is that no sales tax
is levied on tobacco products by the State of Bihar. Since
no sales tax is levied on the sale of tobacco products, the
question of giving credit to the entry tax against the sales
tax does not arise, says the Additional Solicitor GCeneral
This, no doubt, neans that so far as tobacco products are
concerned, there is an additional |evy of three percent by
virtue of the inmpugned Act and to that extent it may be said
to i mpede the freedom guaranteed by Article 301. The | earned
Addi tional Solicitor General, however, submts that the 1evy
represents a reasonable restriction because of t he
negligible additional burden it creates and al so because of
the inherent harnful nature of tobacco products. [It may be
remenbered that the nature of the activity is relevant in
the matter of judging the reasonabl eness of the restriction
i mposed a well-settled proposition wunder Article 19 and
whi ch proposition is equally relevant under Article 304(b).]
W are inclined to agree with the submission. It is stated
by Sri S. Ganesh, |earned counsel for the I.T.C., who is the
main party said to have been affected by this levy, that the
percentage cf excise duties on tobacco products [duties of
excise levied under the Central Excise and Salt Act, 1944
and the A DE Act read with notifications issued in that
behal f] is between 250 to 300 percent of their value. Can it
be said that an addition of three percent to the said | eve
of taxation is unreasonable when the tax so levied and
collected is going to serve the interest of the public in
that State? Can it be reasonably suggested that this
addition of three percent is inpeding the trade, comerce or
intercourse in tobacco products directly and i mredi ately or
to any appreciable degree? W think not. In this connections
it is not irrelevant to take into consideration the harnful
nature of the tobacco products. Though it may not have been
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recogni zed in 1957 when A D.E. Act was enacted, it is now
recogni zed by one and all that tobacco is injurious to
health. [R warning to the above effect is statutorily
required to be printed on all packets and cartons contai ni ng
the tobacco products.] The extraordinary high 1evel of
excise duties on tobacco is neant precisely to discourage
its consunption. In our opinions therefore, it is not
possible to say that the addition of three percent is either
an unreasonable restriction on the freedom of trade and
comerce or that it is not required in public interest.

In this connections it is necessary to notice a few
deci sions brought to our notice. In Bhagatram Rajeev Kumar
a three-Judge Bench of this Court has rejected the argunent
that to be compensatory the tax nust facilitate the trade.
The reason is obvious:  if a neasure facilitates the trade,
it would not be a restriction on trade but an encouragenent
toit. It was observed:

"The subm ssion of Shri Ashok Sen

| ear ned Seni.or Counsel , t hat

conpensati on is t hat whi ch

facilitates the trade only does not

appear to be sound. The concept of

conpensatory nature of tax has been

wi dened and if ‘there is substanti al

or even s ne/ link between the tax

and the facilities extended to such

dealers Directly or indirectly the

| evy cannot be inpugned is invalid.

The stand of the State that the

revenue earned s being nade over

to the |local bodies to conpensate

them for the | oss caused, makes the

i mpost conpensatory in nature, as

augnment ation of their finance would

enable them to provide municipa

services nore efficiently,  which

would help or ease free-flow of

trade and comerce, because of

whi ch the inpost has to be regarded

as conpensatory in nature, in view

of what has been stated in the

af oresaid deci si ons, nor e

particularly in Hansa Corporation's

case [1981] 1 SCR 823 : AIR 1981 SC

463."

[ Enphasi s suppl i ed]

In Shakti Kumar M Sancheti v. State of Mharashtra
[(1995) 96 S.T.C. 659], the very sanme Bench has opi ned:

"A very perusal of these objects

and reasons would indicate that

this legislation was brought in

order to conpensate | oss of revenue

by consuners who avoid paynent of

the sales tax or purchase tax on

the vehicle payable in the State by

purchasing it in another State

where the rate was |esser than the

State of Mharshtra and then to

bring the vehicle inside the State.

The |l egislature, therefore, clearly

intended to avoid any loss of

legitimate sal es tax revenue by the

State. But the levy cannot be held

to be bad because the Legislature

i ntended to avoid any | oss of sales
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tax in the State so long as it is

not found to be invalid because of

any constitutional or statutory

violation. It is not the intention

or propriety of a |legislation but

it is legality or illegality which

renders it valid or invalid."

Both these decisions deal with entry tax |evied by Madhya
Pradesh and Maharshtra States respectively.

Now, coming to the crude oil (Indian G| Corporation is
also a party before wus), it is explained by the |earned
Additional Solicitor General that inasnmuch as there is no
sale of «crude in the State of Bihar, a provision for giving
credit of entry tax against sales tax was thought to be
unnecessary. It is explained that the crude from the oi
fields in Assamis punped to Barauni G| Refinery, |ocated
in Bihar, through-a pipeline. The crude is refined here and
petrol eum and other products produced therefromare sold. It
is, therefore,” submitted that "while an entry tax is |evied
on the entry of crude in a |local area, no provision has been
made for giving credit/set-off of such tax against the sales
tax payable inasmuch as® no crude is ever sold in Bihar and
no tax is levied or collected thereon, as a fact.

Reliance is placed by the | earned Additional Solicitor
General upon the decision of the Constitution Bench in
Khyerbari Tea Company Ltd. v. State of Assam (1964 (5)
S.C.R 975) where it has been recogni zed that a tax |evied by
the State nust be presunmed to be a reasonable restriction
i nasmuch as taxes are levied to raise noney in order to
carry on the functions of the Government and to sustain the
mani fold activities wundertaken by it. This decision also
points out that the fact that President has given assent to
the Bill also raises a presunption that the President
[Central CGovernnent] had applied his mnd to the problem and
had come to the conclusion that the proposed tax constitutes
a reasonable restriction and is required to be inposed in
public interest. It is true that these are only presunptions
but taken together with other nmaterials referred'to above,
they do firmy establish the said requirenment in Article
304(b). The | earned Additional Solicitor General also relied
upon the follow ng holding i n Hansa Corporation

"The next is whether this levy is

in public interest. As has been

pointed out earlier, the |evy was

to conpensate the | oss suffered by

abolition of octroi. These very

peopl e were paying octroi wthout a

denmur. After renoving the obnoxious

features of octroi a very nopdest

inmpost is levied on entry of goods

ina local area and that too not

for further augnenting finances of

t he muni ci palities but f or
conpensating the |oss suffered by
t he abolition of octroi, is
certainly a | evy in public

interest. As has been repeatedly
observed by this, Courts the taxes
generally are inposed for raising
public revenue for better
governance of the country and for
carrying out welfare activities of
our welfare State envisaged in the
Constitution and, therefore, even
if a tax to sone extent inposes an
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econom ¢ i npedinent to the activity

taxed, that by itself is not

sufficient either to stigmatize the

levy as unreasonable or not in

public interest."

Sri Ganesh, |earned counsel for the |I.T.C , points out

that in Khyerbari Tea Co Ltd., this Court did not rest its
decision nerely upon the presunptions aforenentioned and
that as a fact, specific material was produced before the
Courts by the States that the funds in question were being
utilized for keeping the roads in order and in maintaining
the water-ways in the State. The statenent filed by the
State in that case did establish that the expenditure
incurred by it in nmaintaining the water-ways was nore than
the revenue received fromthe carriage tax. It is because of
the said material, Sri Ganesh say, that the levy was held to
be a reasonable restriction. ~It is true that no such
specific statenent is contained in the counter affidavit of
the State’ in-the cases before us but this circunstance is
of no consequence herein for the reason that on the materia
brought to the notice of the Court and for the reasons
recorded herei nabove, the requirenents of Article 304(b)
must be held to have been satisfied in this case. The attack
upon the wvalidity of the inpugned Act on the ground of
violation of Article 301 accordingly fails.
Question No.3: Wether the Bihar Legislature is deprived of
its legislative conpetence to enact the inpugned Act on
account of the enact of A D.E. Act and/or because the State
of Bihar 1is getting a portion of” the taxes levied and
col l ected under the A.D.E. Act?

The subm ssion of Sri Ganesh on this count runs thus:
the AD.E Act was enacted by Parlianent in lieu of |evy of
sales tax and all other taxes and inposts by the States on
tobacco and other compdities mentioned in the  First
Schedul e thereto. This Act was enacted by the Parlianent
based on an understanding with the States that they wll not
| evy sale or purchase tax or any other kind of inpost upon
the schedul ed conmodities and that the Union will collect
additional duties of excise wunder the Act and nmake over a
portion of the sane in specified proportion-to the severa
States in the Country. The Report of the Taxation Enquiry
Conmi ssion [1953-54] is the basis of this Act. The Report of
the Taxation Enquiry Conmission states inter alia that
various duties inposed [by certain States] upon tobacco are
casting an unduly heavy burden on tobacco and on tobacco
manuf actures and that there is need "for ensuring proper
coordi nati on between the taxes on tobacco levied by the
Central CGovernnments the States and the |ocal ‘authorities”.
For this purpose, the report stated: "W consider that such
coordi nation would be best evol ved through the machi nery of
the inter-State Taxation Council to which we have already
al luded" [Para 23 at Page 136 of the Report]. At a neeting
of the National Devel opment Council held in Decenber, 1976,
the Center and all the States agreed unani nously that "sales
tax levied in States on mll-made textiles, tobacco
i ncl udi ng manufactured tobacco and sugar shoul d be repl aced
by surcharge on the central excise duties on these articles,
the incone derived therefrom being distributed anong States
on the basis of consunption, subject to the then income
derived by States being assured". Pursuant to the said
agreenment and the decision to | evy additional excise duties
on three commodities including tobacco, the Second Finance
Conmi ssion was requested to recomend a suitable basis
for distribution of the proceeds of the additional excise
duties among the States and the Union Territories. The
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Second Finance Commission nmade a thorough enquiry and
submitted its proposals. On the basis of the NDC
resolution and the recomendati ons of the Second Fi nance
Commi ssions the A D E. Act was enacted. On the basis of the
above materials Sri Ganesh submits that the A D.E. Act was
intended to prevent the levy of all fornms of taxes on the
goods mentioned in the Schedul e thereto and that
this understanding was adhered to, respected and followed
all these years by all the States. Pursuant to the said
under st andi ng, he says, certain States which had | evied one
or the other form of inmpost on tobacco withdrew the same.
The decision of this Court in A B.Abdul Qadir & Ors.v. State
of Kerala [1976 (2) S.C R 690], he says, refers to
the fact that the State of Kerala has withdrawn the |icence
fee on tobacco after the conming into force of the ADE
Act. The |earned counsel ~places strong reliance upon a
letter dated May 4, 1957 from the then Finance Mnister, Sri
T.T. Krishnamachary, addressed to the Chief Mnisters of
the States stating, inter alia, that "it is proposed to
correlate the principles of distribution to the existence of
a conplete exenption from sales tax or purchase tax or any
ot her inpost by whatever nanme called on these conmodities
under the respective State laws. In other words, the State
whi ch does not exenpt conpletely all these three commodities
fromits sales tax /Act or any other simlar |egislation wll
not be entitled to partake in the distribution of the
proceeds of the additional excise duty". Learned counse
poi nts out that Bihar has been receiving its due share from
the additional duties of excise collected by the Center on
the basis of the recommendations made by the Finance
Conmi ssions fromtinme to tinme. |Indeed, he goes to the extent
of submitting that the entry tax contenplated by Entry 52 in
List-11 of the Seventh Schedule to the Constitutioniis a tax
simlar to sales tax inasmuch as it is atax |levied upon the
entry of goods into a local area for the purposes of
consunptions use or sale therein

It is not possible to agreewith Sri Ganesh. Entry tax
is a tax levied at the point of entry of goods into a'loca
area for the purpose of consunption, use or sale therein. It
is not atax on sale. It is a tax on the entry of goods into
a local area and it is precisely because of this that the
petitioners say, Article 301 is attracted. They cannot, at
the sanme tine, say that it is not a tax on entry but a
tax in the nature of a tax on sale* - apart fromthe fact
that such a contention is wholly misconceived. Taxes on sale
and purchase of goods are provided by Entry 52 in List-I1
Moreover, Entry 52 has been the subject-matter of severa
decisions of this Court which say that the tax is
upon the entry of goods into a |local areas i.e., upon entry
of goods for the purpose of consunptions use or sale

*If it is atax on sale, Article 301 is not attracted.

therein. Neither nmere entry of goods is enough to attract
the levy nor the nere sale thereof within the |ocal area.
What attracts the levy wunder Entry 52 [and under the
i mpugned enactnent] is the entry of goods into |ocal area
for consunption or for wuse or for sale wthin that |oca
area for the purpose of consunption or use within that |oca
area. Indeed, when it was contended by one of the States,
State of Karnataka, that the expression "sale" occurring in
Entry 52 should be given, its full and normal neani ng and
shoul d not be confined to sale of goods in a |local area for
consunption or use therein, the contention was rejected by
this Court with reference to the earlier decisions of this
Court [See Entry Tax Oficer, Bangalore v. Chandanma
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Chanpal al [1994 (4) S.C C. 463]. The said decision refers to
and follows the earlier decisions of this Court on the
point. Secondly, it is abundantly clear fromthe materials
which we shall presently refer to, that the A D.E. Act was
nmeant as a substitute for the taxes on the sale or purchase

of scheduled commdities alone and not for all ki nds of
t axes, cesses and fees which the States are entitled to
i npose by virtue of the entries in List-1l or for that
matter List-111 of the Seventh Schedule to the Constitution

The statenent of Objects and Reasons appended to the Bil

reads thus:
"The object of the Bill is to
i npose additional duties of excise
in - replacenment of the sales taxes
levied by the Union and States on
sugar, t obacco and mll-nmade
textiles and to distribute the net
proceeds attributable to Uni on
Territories, to the States. The
di stribution of the proceeds of the
additional duties broadly follows
the pattern recormended by the
Second Fi nance Comi ssi on.
Provi sion has ‘been nade that the
States which lI'evya tax on the sale
or purchase of /these commodities

after the 1st April, 1958 do not
participate in ‘the distribution of
the net proceeds. Provision is
also being made in_ the Bill for

i ncluding these three goods in the
cat egory of goods declared to be of
special inportance in inter-State

trade or comrer ce SO t hat,
followi ng the inposition of uniform
duties of excise on them ~ the

rates of sales tax if levied by any

State are subject from 1st April,

1958 to the restrictions in Section

15 of the Central Sales Tax “Act,

1956. "

Section 3 provi des for | evy and col lection of
additional duties. Section 4 provides for distribution of
addi tional duties anobng the States. It says that during each
financial years there shall be paid out of the Consolidated
Fund of India to the States, in accordance with the
provi sions of the Second Schedul es such suns, representing a
part of the net proceeds of the additional duties |levied and
collected during that financial year, as are specified in
the Schedule. Section 5 says that any expenditure incurred
under the Act shall be charged to the Consolidated fund of
India. Section 6 confers the rule-making power upon the
Central CGovernment. The proviso to Rule (2) in the Second
Schedule to the Act is of crucial relevance to us. Rule
(2) along with its proviso reads thus:

"During each of the financial years

conmenci ng on and after the Ist day

of April, 1974 there shall be paid

to each of the States specified in

colum 1 of the Table below such

percent age of the net proceeds

after deducting therefrom a sum

equal to 1.41 per cent of the said

proceeds as being attributable to

Union Territories, as is set out
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against it in colum 2.

Provided but if during the

financial year there is levied and

collected in any State a tax on the

sal e or purchase of sugar, tobacco

cotton fabrics. woollen fabrics.

rayon or artificial silk fabrics or

one or nore of them by or under any

| aw of that States no suns shall be

payable to that State wunder this

paragraph in respect of t hat

financial year unless the Centra

Government by speci al or der

ot herwi se directs."

The proviso states that if during a given financia
years a State levies and collects a tax on the sale or
purchase of schedul ed goods or on any one or nore of the
schedul ed goods by or under a |aw of that States no suns
shall be 'payable to that state wunder this paragraph in
respect . ‘of that financial year, unless the Centra
Covernment by —special order directs otherwi se. There is no
reference in the Act or in the Statenent of Objects and
Reasons to any tax other than the tax on sale or purchase
of goods. There is  no anbiguity in the |anguage of the
proviso to Rule (2), which is a part of the statute.

The AD.E. Act 'is enacted by the Parlianent with
reference to Entry 84 in List-1 of the Seventh Schedule to
the Constitution whereas the inpugned enactnent is nade by

the State with reference to Entry 52 in List-Il. The power
to |l evy taxes on sal e or purchase of goods is conferred upon
the States and the States alone by Entry 52 in-List Il. The

Parlianment cannot nmke a |law either with reference to Entry
52 or for that matter with reference to Entry 54. The A D. E
Act is also not a law nmde under and with reference to
Article 252 of the Constitution, which article powers the
Parliament to make a law wth respect to any nmatter
nmentioned in List- |1, if . tw or nore States pass
resol utions requesting the Parlianent to nake a |aw i n that
behal f. The inpugned Act is also not relatable to any of the
Articles 249 to 253 which are in the nature of exceptions to
the normal rule that Parlianment can nake no | aw with respect
to the entries in List-I1. If so, it follows that the State
| egi sl atures are not denuded or deprived of their power to
nake a law either with reference to Entry 52 or wth

reference to Entry 54 in List-1l. That power renains
untouched and wunaffected. Al that the Parlianent has said
by enacting the A D.E. Act is that it will levy additiona

duties of excise and distribute a part of the proceeds anong
the State provided the States do not |evy taxes on sale or
purchase of the scheduled comodities. The Parlianent has
al so provided the consequence that follows if any State
| evies tax on sale or purchase of schedul ed comodities; al
that happens is that the State will be deprived of its share
in the proceeds af additional duties of excise for  that
financial year. Even this 1is subject to the power of the
Central Governnent to direct otherw se. The Parlianent could
not, and did not, prohibit any State from maki ng any | aw or
levying any tax which a State can levy by virtue of the
entries in List-11. The decision of this Court in State of
Kerala v. Ms.Attesee [Agro Industrial Corporation] (1989
Suppl . (1) S.C C. 733) does bear out our understanding.
At Page 744, this Court observed:

"The 1957 Act al so has a bearing on

the sales tax levy of vari ous

States. By levying sales tax on an
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item covered by the schedule to the
1957 Act, the State wll have to
forego its share on distribution of
the proceeds of the additiona

excise duty | evied. Whether it
shoul d i npose sales tax on an item
of declared goods, limted by the

restrictions in Section 15 pf the
CST Act and at the risk of losing a
share in the additional excise duty
levied in respect of those very

items, is for the State to
determ ne. As Pointed out by Sr

Poti, it was open to the Kerala
Legislature to decide - and it did
so also - that on sone itens there

should be one or other. of the

levies or ~bothof them and to

nodi fy these levies dependi ng upon

its financial exigencies. But these

factual or periodical variations do

not detract fromthe basic reality

that the policy of sales tax |evy

on declared goods has to keep in

view, and be/ influenced by, the

provi sions of the CST Act and the

1957 Act."

To the sane effect is the decision of a Division Bench
of the Madras High Court in Nenichand Parasmal & Co. .
Deputy Commercial Tax O ficer, ~“Evening Bazaar Assessnent
Crcle, Madras [(1984) 55 S.T.C. 47] where this aspect has
been el aborately dealt with. W agree with their reasoning
on this score.

W are also of the opinion that “the scope of the
A.D.E. Act cannot be extended by reference to anterior
reports or correspondence between the Center and the States,
as the case may be, apart fromthe fact that the materia
referred to is not unanbi guous. Para 32 at Page 126 of the
Taxation Enquiry Comm ssion [1953-54], the relevant portion
wher eof we have extracted hereinbefore, is nore in the
nature of a statement of fact coupled with a recommendati on
All that it says is that the States had inposed severa
duties and other inmports upon tobacco which were casting an
unduly heavy burden upon it and that, therefore, there
shoul d be coordination between different taxes on tobacco
| evi ed by the Central Covernment, the States and the |oca
authorities. For that purpose, the Comm ssion recomended
the constitution of an Inter-State Taxation Council
Admi ttedly, no such Council has ever been constituted.
Simlarly, the letter of the then finance Mnister, Sri
T.T. Kri shnamachary, relied upon by Sri Ganesh, which we have
set out hereinabove, is also not quite clear. The extract
speaks, in the first instance, of "a conplete exenption from
sal es tax or purchase tax or any other inmpost by whatever
nane called on these commpdities under the respective State
aws" but then it inmediately proceeds to explain, what it
neans by the said expression, by saying, "(l)n other words,
the State which does not exenpt conpletely all these three a
commodities from its sales tax Act or any other simlar
legislation wll not be entitled to partake in the
distribution of the proceeds of the additional excise
duties". Again, the fact that subsequent to the A D.E fact,
certain States w thdrew certain enactnents providing for
levy of taxes/fees other than sales tax on the schedul ed
commodities, in the light of the enactnent of the A D.E Act
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assumng that it was for that reason alone is not rel evant
on the neaning and interpretation of the A D.E. Act or for
that matters the proviso to Rule (2) in the Second Schedul e
thereto. So long as the | anguage of the enactnent is clear
and unanbi guous, it is not permssible to refer to the kind
of material relied upon by Sri Ganesh for altering,
expandi ng or nodi fying the nmeaning or scope of the
provi sions of the Act. W ares therefore, unable to say that
by agreeing to take a share in the proceeds of the
additional duties of excise, he State of Bihar has deprived
itself of its power to levy entry tax under and by virtue of
Entry 52 in List-1l in the Seventh Schedule to the
Constitution. Indeed, it has not even forsaken its power to
| evy taxes on sale or purchase of tobacco or any other
schedul ed commodity; if- it does so, all that would happen is
that the consequence provided in the proviso to Rule (2) in
the Schedule to the AD.E. Act will follow and nothi ng nore.
The A D E. Act does not affect the |egislative conpetence of
the State Legislature to nake a law with reference to any of
the entriesin List-11. The contention of Sri Ganesh on this
score is accordingly rejected.

Pausing here, we nmay nention a particular submi ssion

made by Sri Ganesh on this score. He submtted that this
very question [considered by us under " Question No.3] has
been referred by a Bench of this Court to the Constitution
Bench by its Order /dated January 2, 1995, a copy af which
has been placed before us. The Order does not support the
submi ssion of the |learned counsel . |t does not say that the
reference to the Constitution Bench was on this point. Sri
Ganesh submitted that this 1is one of the points.arising in
the said matter. However, in-the absence of any .indication
inthe Oder of reference that this particular question was
referred to the Constitution Bench, we declined to accede to
his request to tag these matters to Special Leave Petition
(O No.21476 of 1994 for being heard by the Constitution
Bench. It should also be noticed that the main ground upon
whi ch the High court has invalidated the inpugned Bihar Act,
or certain provisions thereof, as the case nay be, is'in no
way relatable to the A D E Act. The H gh Court has i ndeed
refused to go into this question in view of -its finding on
ot her issues. Even before us, the contention was not that
the Bihar Legislature had no conpetence to enact the
i mpugned Bi har Act but only that it ought not have done so
in view of the decision of the National Devel opnent Counci
to which the State of Bihar was a party and which agreenent
led to the enactrment of the Act. Since the question before
us is one of legislative conpetence and not one of
desirability of nmaking such an enactnent, the subm ssion of
the | earned counsel was unacceptable to us.
Question No-4: Wether the inpugned enactnent is outside the
purview of Entry 52 in List-Il of the Seventh Schedule to
the Constitution and, therefore, beyond the |[egislative
conpetence of the Bihar Legislature for the reason that it
does not provide for the revenues raised thereunder to be
passed on to the local authorities for being used for the
pur poses of such local authorities?

The next submission of Sri Ganesh is that inasnuch as
t he i npugned Bi har Act does not contain any provision or any
indication that the taxes «collected under the Act will be
passed on to the local authorities, it cannot be said to be
a tax contenpl ated by Entry 52 in List-lI1. Counse
submtted, on the basis of certain decisions of this Court
to which we shall presently refer, that the said tax is
essentially in the nature of octroi which was being | evied
by the local authorities prior to the Governnent of India
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Act, 1935. Cctroi was levied by the local authorities to
rai se noney for their own purposes. It was nmeant to neet the
financial needs of the local authorities and not for
suppl enenting or augmenting the general finances of the
State. The i mpugned Bi har Act, however, seeks to do
precisely that which is not contenplated; by Entry 52. It
has | evied the i nmpugned tax for the purpose of supplenenting
and augnenting the finances of the State and not the
finances of the local authorities and hence, outside the
purview of Entry 52 in List-I11, says Sri Ganesh.

Sri Ganesh relied upon the foll owi ng decisions:

In Central India Spinning & Waving & Mnufacturing
Co. Ltd., The Enpress M Is, Nagpur v. The Minicipa
Conmittee, Wardha [1958 S.C R 1102], this Court observed:
"The legislative history of this tax thus shows that octro
was |l eviable on the entry of goods in a |local area when the

goods were for consunmptions use or sale therein........ In
the absence of clear intention to the contrary, the
i nci dence of the tax |eviable under item 8 of Schedule Il of

the Schedule Tax Rules is incapable of having a different
conpl exion from that which it had before 1920 or that which
was clearly given after 1935."

In Dianond Sugar MIls Ltd. & Anr. v. State of Uttar
Pradesh & Anr. [1961 (3) S.C R 242], this Court referred to
the previous legislative history including the position
obt ai ni ng under the Governnent of “India Acts 1919,
Notification No.311/8 dated Decenber 18, 1920 and Entry 49
of List-Il of the GCovernment of “India Act, 1935 and
observed: "It was with the know edge of the previous history
of the legislation that the Constitution-nakers set about
their task in preparing thelists in the seventh schedule.
There can be little doubt therefore that in using the words
"tax on the entry of goods into a local area for
consunption, use or sale therein , they wanted to express by

the words ’'local area’ primarly ares in respect of which an
octroi was |eviable under item7 of the schedule tax rules,
1920 - that is, the area admnistered by a |local authority

such as a nmunicipality, a district Board, a |local Board or a
Uni on Board, a Panchayat or sone body constituted under the
law for the governance of the local affairs of any part of
the State....’.

In Burma Shell GO Storage Distributing Conpany India
Ltd. v. The Bel gaum Borough Minicipality [1963 Suppl. (2)
S.C.R 216], this Court again traced |egislative history of
octroi and ternminal taxes and held that octroi was al ways
understood as a tax leviable on the entry of goods into a
| ocal area for consunption, use or sale therein.

We find it difficult to agree wth the subm ssion of

Sri Ganesh Entry 49 of List-I1 of the Seventh Schedule to
the Government of India Act, 1935 as well as Entry 52 in
List-11 in our Constitution speak of "local areas" and not
"l ocal authorities" The tax, by whatever nane called, is

| evied upon the entry of goods into a local area for
consunption, use or sale therein. The decisions relied upon
by Sri  Ganesh too use the same words. Entry 52 enpowers the
State Legislature to levy this tax. The local authorities
cannot thenselves levy this tax. The power is that of the
State Legislature and of none else. So long as the tax is
| evied upon the entry of goods into a |ocal area for the
pur pose of consunption, use or sale therein, the requirenent
of Entry 52 is satisfied. The character of the tax so |evied
is that of entry tax - by whatever nane it is called. The
decisions relied wupon by Sri Ganesh do not say that the
State nust levy the tax and make over the collection part of
it to local authorities nor do they say that after
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collecting it, the State must nake over the proceeds to the
| ocal authorities. The hi ghest that Sri Ganesh can
legitimately put his submission is that the tax is neant for
and nust be utilised for the purpose of the local areas. It
cannot further be stipulated that this utilisation should be
through or by the concerned local authorities. 1In our
opinion, the relevant requirenent is satisfied in this case
As stated hereinbefore, the entire State of Bihar is devided
into local areas. From the point of view of the entry tax,
one may say that the State is a conmpendium of |ocal areas.
Spendi ng for the purposes of the State is thus spending for
the purposes of |local areas. Situation my perhaps be
different where the |ocal ‘areas are confined to a fewcities
or towmns in the State. But where the local areas span the
entire State, it cannot be argued that noney spent for
wel fare schemes for inproverent of roads, rivers and other
means of transport and conmunication is not spent on or for
the purposes of |ocal area. The purposes and needs of |oca
areas are’ no-different fromthe  purposes and needs of the
State - ‘not at any rate to-any appreci able degree. In this
context, it is relevant to notice that the Maharashtra Entry
Tax Act, considered by this Court in Shakti Kumar was al so
meant for augnmenting the general revenues of State, to wit,
to make wup the 1oss of “revenue the State was suffering on
account of reduction of sales tax on motor vehicles in the
adjoining States. The following observations in the said
decision tend to support our reasoning, though, it is true,
this particular question was not raised therein

"A very perusal of these objects and reasons woul d
indicate that this legislation was brought in order to
conpensate | oss of revenues by consumers who avoid of
paynment of the sales tax or purchase tax on the vehicle
payable in the State by purchasing it in another State
where the rate was | esser than the State of Miharashtra and
then to bring the vehicle inside the State. The Legi sl ature,
therefore, clearly intended to avoid any loss of legitimte
sales tax revenue by the State. But the | evy cannot be held
to be bad because the Legislature intended to avoid any | oss
of sales in the State so long it is not found tobe invalid
ei t her because of any constitutional or statutory

"3. Charge of Tax.--(1) There shal

ba levied and collected a tax on

entry of scheduled goods into a

| ocal area for consunption, use or

sale therein at such rate not

exceeding five percentum of the

i mport value of such goods as may

be speci fied by the State

Gover nnent in a notification

published in an official gazette

subject to such conditions as nay

be prescri bed.

Provided different rates for

di fferent schedul ed goods and

different | ocal ar eas nay be

specified by the State Government.

6. Exenption from Tax.-- The State

Government may by notification and

subj ect to such condi tions

restriction as it may inpose exenpt

from tax any class of dealers

persons or inporters."

The proviso to Section 3(1) empower, the State
CGovernment to specify different rates of entry tax for
different conmodities mnmentioned in the Schedule to the Act.
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This is, however, subject to the ceiling of five percent
specified in Section 3 itself. in such a situations it
cannot be held that the power conferred upon the State

CGovernment to specify the rate of tax is wunguided. In
Muni ci pal Corporation of Delhi v. Birla Cotton Spinning &
Weaving MIls, Delhi & Anr. [1968 (3) S.C R 251], it was

held that where the power is given to a responsible el ected
body |ike the nunicipal corporation to prescribe the rates
of tax subject to a ceiling prescribed and where the rates
fixed have to be subnmitted to the Government for its
sanctions it cannot be held to be a case of excessive
del egation of | egi sl ative power. In this cases the
delegation is to the State Governnment and a ceiling is also
prescri bed. The State Governnment nust be deened to be aware
of the needs of the State and the interest of its people. It
is the State CGovernment that prepares the budget for every
year. The very provisions of the Act and its scheme coupl ed
with the above factors provide sufficient guidance to the
Governnment in- the matter of specification of the rates. It
cannot, therefore, be held that the proviso confers an
ungui ded power- upon the State Government. Now, coming to
Section 6, it confers upon the State CGovernment the power to
grant exenption to any class of persons fromthe operation
of the Act. Such a power has consistently been upheld by

this Court in a nunber of decisions. commencing from
P.J.lrani v. State of Madras [1962 (2) S.C.R 169]. In fact,
such a provision is a conmon featurein all the taxing

enactments and rmany other enactrments. It has been held that
the very schene and the provisions of the Act do provide the
necessary gui dance. Accordingly, we hold that the H gh Court
was in error in declaring Section 6 to be void for being
violative of Article 14.

For the above reasons, the appeal's arising from Specia
Leave Petition (C) Nos.14636- 14644 of 1995 [preferred by the
State of Bihar] are allowed and the judgnent of the Hi gh
Court is set aside. The appeals arising from Special Leave
Petition (C) No. 23172 of 1995 [preferred by |I.T.C/ Limted
& Ors.] and Special Leave Petition (C No. 23303 of 1995
[preferred by V.S. T. Industries & Anr.] are di snissed.

No order as to costs.




