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ACT:

Labour Welfare-Law creating a fund for welfare activities
Conpani es called upon to pay fines realised from enployees
and wunpaid accunulation of wages-Constitutional validity
- Bonbay Labour Wel fare Fund Act (Bom XL of 1953), ss. 3(1),
3(2)(a)(b)-Constitution of India, Arts. 31(2), 19(1)(f).

HEADNOTE

The Bonbay Labour Welfare Fund Act (Bom XL of 1953) was
enacted by the State Legislature wth the object of
constituting a fund for the financing of activities for the
wel fare of Jlabour and S. 3(1) of the Act provided as
foll ows: -

"There shall be constituted a fund called the Bonbay
Labour Welfare Fund and, notwi thstanding anythi ng - contai ned
in any other lawfor the time being in force, the -suns
specified in subsection (2) shall be paid into the Fund."

Section 3(2) provided, inter alia, as follows
"The Fund shall consist of :-

(a) all fines realised fromthe enpl oyees;
(b) al | unpaid accunul ation;"

Notices were served on the appellant’s conpany as . al so
on other conpanies simlarly situated, by the Wlfare
Conmi ssi oner, appoi nted under the Act, calling upon them to
remt to himthe fines and unpaid accurmulations “in their
custody. The appellant in reply questioned the validity of
the Act on the ground that it contravened Art. 31(2) O the
Constitution and, thereafter, filed a Wit petition, out  of
which the present appeal arises, which was treated by
consent of parties as a test case. The Judges of the
Di vi si on Bench who heard the matter field that the inpugned
Act was intra vires, though on different grounds, and
di smissed the petition. The sole point for determination in
the appeal was whether s. 3(1) and sub-cls. (a) and (b) O
S. 3(2) O the Act were void as being violative of Art.
31(2) O the Constitution:

Held, that the unpaid accunulation of wages remnaining
with the appellant conpany was its own property and S. 3(1)
of the inpugned Act in so far as it directs the payment of
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it tinder 3(2)(b) of the Act contravenes Art. 31(2) O the
Constitution and nmust be invalid. Article 31(2A) of the
Constitution has no retrospective effect and cannot apply
and the matter nust be decided on the law as it stood at the
date of the Wit petition.

1123

The State of Wst Bengal v. Subodh Gopal Bose, [1954]
S.C.R 587 and Dwar kadas Shrinivas of, Bonbay v. Shol apur
Spi nni ng and Weaving Co. Ltd., [1954] S.C R 674, applied.

Assumi ng that nmoney was not property within the nmeaning
of Art. 31(2) and Art. 19(1)(f) applied that Article also
would be of no help to the respondent as the Act could not
be supported under Art. 19(5) O the Constitution

Commonweal th of Australia v. Bank of New South Wales,
[1950] A.C. 235, held inapplicable.

The State of Bihar v. Mahayajadhiraja Sir Kameshwar
Si ngh of Darbhanga, [1952] S.C..R 889, considered.

The i nmpugned Act had not the effect of substituting the
Board as the creditor in place of the enployee nor could it
be said to be a legislation in respect of abandoned
property.

Al t hough by defining ’'unpaid accunulation’ in the way it
did the Legislature obviously intended that only such wages
of the enpl oyees as were time-barred should be taken by the
State, it being well settled that the law of limtation only
bars the renmedy but does not extinguishthe debt, ss. 3(1),
5(2) and 17 of the Act must be held to have the effect of
transferring to the Board the debts due by the appellant to
its enpl oyees free fromthe bar of limtation

Such a transfer can be validonly if it gives a conplete

di scharge to the enployer fromthe debts.” If it does not,
the Act nmust be held to infringe Art. 19(1)(f) of the
Constitution. The Act contains no provision granting a

di scharge to the debtor. The bar of limtation prescribed
either by s. 15 O the Payment of Wages Act (Act 1V O 1936)
or Art. 102 of the Limtation Act or the provisions of S. 56
of the Contract Act, assum ng they applied, could not give
such a di scharge

Wiere the Statute deals with rights arising out ' of a
contract and interferes wth the rights of  one of the
parties to it, it nust affect those of the other parties to

it as well. Consequently, the inmpugned Act which takes over
the rights of the enployees in respect of wages due to them
wi t hout conpensation and is, therefore unconstitutional, as
contravening Art. 19(1) (f) or Art- 31(2) of t he

Constitution, would be wunconstitutional as regards the
appel  ant as wel |.

The purpose of a legislation relating to abandoned
property nust be, in the first instance, to safeguard the
property in the interest of the true owner and thereafter,
in absence of any claim the taking over of it by the State.
The i mpugned Act which vests the property absolutely in the
State without any regard for the clains of the true owner
cannot be said to be a law relating to abandoned property.
43
1124

Connecticut Mitul Life Insurance Conpany v. More, 333
U. S 541, Anderson National Bank v. Luckett, 321 U S. 233 and
Standard oil Conpany v. New Jersey, 341 U. S. 428, referred
to.

As regards the fines nentioned in s. 3(2)(a) of the Act
the appellant rmust be held to be a bare trustee under s. 8
of the Wages Act having no beneficial interest in fund
created by that Act, and, consequently, ss. 3(1) and 3(2)(a)
of the Act cannot contravene Art. 31(2) O Art. 19(1)(f) of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 19

the Constitution.

Nor could it be said that the Act by extending the
circle of beneficiaries had encroached on the rights of the
enpl oyees of the appellant. These sections mnust, therefore,
be held to be constitutionally valid.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 167 of
1954.

Appeal fromthe Judgnent and decree dated Septenber 14,
1953, of the Bonbay Hi gh Court in Msc. Application No. 267
of 1953.

R. J. Kol ah, B. Narayanaswarny and J. B. Dadachanji,
for the appellants.
H. M  Seervai, Advocate General for the State of

Bonbay and R H. Dhebar, for the respondents.

1957. / Decenber 20. The foll ow ng Judgnent of the Court
was delivered by

VENKATARANVA Al YAR J.-The appellant is a |imted Conpany
i ncorporated under the 1ndian Conpanies Act, 1879. It is
carrying on business in the manufacture of textiles, and
owns three factories called Spring MIls,, Textile MIIs and
Bonbay Dye Works, ‘all of, which are situate in Bonbay. In
its balance sheet for the year 1951, it has shown as one of
its liabilities a sumof Rs. 1,65,731-1-0 under the heading
“Uncl ai mred wages ". This amount is nmade up of wages earned
by the worknmen in the factories but remaining undrawn by
them and represents accunul ations fromyear to year ever
since the formati on of the Conpany which, it is stated, was
about the year 1880. ' The dispute inthis ~appeal nmainly
relates to this anmount.

In 1953, the Legislature of the State of Bonmbay | enacted
the Bonmbay Labour Welfare Fund Act ~ (Bum XL of 11953)
(hereinafter referred to as the Act), and it came into force
on June 4, 1953. W mmy, at this
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stage, refer to the relevant provisions of the Act, as it is
their validity that is the main point for our - determnation
in this appeal. The preanble to the Act recites that " It
is expedient to constitute a Fund for the financing of
activities to pronmote welfare of labour in the State of
Bonbay and for conducting such activities ". Section 2 is

the definition section; sub-s. (2) defines an " enpl oyee "
as meaning " any person who, is enployed for hire or reward
to do any work, skilled or unskilled, manual or clerical, in
an establishnent”.

Enpl oyer " is defined in sub-s. (3) as neaning " any person

who enpl oys either directly or through another person either
on behalf of hinself or any other person, one -or nore
enpl oyees in an establishnment and includes-in a factory any
person named under s. 7(i)(f) of the Factories Act, 1948, as
the manager ". Sub-section (10) def i nes " Unpai d
accunmul ations " as neaning all paynents due to the
enpl oyees but not nade to themwithin a period of three
years fromthe date on which they becane due whether before
or after the commencenent of this Act including the wages
and gratuity legally payable". "Wages "is defined in sub-s.
(11) as neaning " all remuneration capable of bei ng
expressed in terns of nmoney which would) if the terns of the
contract of enploynment, express or inplied were fulfilled,
be payable to a person enployed in respect of his enpl oynent
or of work done in such enployment............

Then, there is s. 3, which runs as foll ows:
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(1). "There shall be constituted a fund called the
Bonbay Labour Welfare fund and, notwithstanding anything
contained in any other law for the time being in force, the
sunms specified in sub-section (2) ,shall be paid into the
Fund.

(2). The Fund shall consist of--

(a) all fines realised fromthe enpl oyees;

(b) al | unpai d accunul ati ons;

(c) any vol untary donati ons;

(d) any fund transferred under sub-section (5) of
section 7; and

(e) any sum borrowed under section
1126

(3). The suns specified in sub-section (2) shall be

collected by such agencies and in such nanner and the
accounts of the Fund shall be naintained and audited in such
manner as nmay be prescribed.”
Section 7(1) provides that "the Fund shall vest in and |, be
held and applied by the Board as Trustees subject 'to the
provi sions ~and for the purposes of this Act." Sub-section
(2) of s.-7 isvery material, and is as follows:

"Wthout prejudice to the generality of sub-section (1)
the noneys in the Fund may be utilized by the Board to
defray expenditure on the foll ow ng:

(a) conmunity and social education centres including
readi ng roons and |ibraries;

(b) conmuni ty necessities;

(c) ganes and sports;

(d) excursions, ‘tours and holiday homes;

(e) entertai nnent ~and other fornms of recreations;

(f) honme i ndustries and subsidiary occupations for
worren and unenpl oyed persons;

(9) corporate activities of a social nature;

(h) cost of administering the Act including the

salaries and allowances of the staff appointed for the
pur poses of the Act; and

(i) such other objects as would in the opinion of the
State CGovernment inprove the standard of [living and
anmeliorate the social conditions of |abour:

Provi ded that the Fund shall not be utilized in financing
any measure which the enployer is required under any law
for the time being in force to carry out;

Provided further that unpaid accumulations and -, fines
shall be paid to the Board and be expended by it under this
Act notwithstanding anything contained in the Payment of
Wages Act, 1936 (IV of 1936), or any other law for the tine
being in force "

Section 11 provides for the appointnent of an officer called
the Welfare Conmi ssioner, and defines his ,powers and
duties. Section.17 enacts that,

" Any sum payable into the Fund under this Act @ shal
wi t hout prejudice to any ot her node of recovery,

1127
be recoverable on behalf of the Board as an arrear of  land
revenue. "
Section 19 authorises the State Governnent to nake rules to
carry out the purposes of this Act. Section 23 provides
t hat,

"In section 8 of the Paynent of Wages Act, 1936 (IV of
1936), to sub-section (8) the followwng shall be added,
bef ore the Expl anati on nanely:

" but in the case of any factory or establishnent to
whi ch the Bonbay Labour Wl fare Fund Act, 1953 (Bom XL of
1953), applies all such realisations shall be paid into the
Fund constituted under the said Act."
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Rul es were franed by the State of Bonbay in exercise of
the powers conferred by s. 19, and they were published on
June 30, 1953. The material rules are Nos. 3 and 4, which
are as foll ows:

3." Payment of fines and of wunpaid accunulations by
enpl oyer-(1) Wthin fifteen days fromthe date on which the
Act shall come into force in any area, every enployer in

such area shall pay by cheque, noney order or cash to the
Wl fare Commi ssi oner -

(a)all fines realised fromthe enpl oyees before the said
date and remrai ning unutilized on that date; ,and

(b)all wunpaid accumul ati ons held by the enployer on the
aforesaid date

(2) The enployer shall along with such paynent subnmit a
st at enent to the Wlfare Conmmi ssi oner giving ful
particul ars of the anpunts-so paid.

(3) Thereafter, all fines realised fromthe enployees
and al |l unpai d accunulations during the quarters endi ng 31st
March, ' 30th June, 30th Septenber and 31st Decenber shall be
pai d by the enployer in the manner aforesaid to the Wlfare
Comm ssi oner _on or before the 15th of April, 15th of July
15th of October and 15th of January succeedi ng such quarter
and a statenent giving particulars of the amounts so paid

shall be submtted by himalong with such paynent to the
Wl fare Commi ssi oner
1128

4, Notice for paynent of fines and -unpaid accunu-

lations by Welfare Conmi ssioner:-The Wl fare  Conmi ssioner
may, after making such enquiries as he may deem fit, and
after calling for a report fromthe |Inspector, if necessary,
serve a notice on any enployer to pay any portion of fines
realised fromthe enployees or unpaid accurulations held by
hi m whi ch the enpl oyer has not paid in accordance with rule
3. The empl oyer shall comply with the notice within 14 days
of the receipt thereof."

On July 7, 1953, the Wlfare Comm ssioner, Bonbay
appoi nted under s. 1 1 of the inpugned Act, sent a notice to
t he appellant and other conpanies sinilarly si tuate,
inviting their attention to the relevant provisions of the
Act and of the rules and calling upon them to remt the
fines and wunpaid accurmulations remaining wth, ~“them _in
accordance with the directions contained therein. To this,
the appellant sent a reply on the sane date inpugning the
validity of the Act as being in violation of the provisions
of Art. 31 (2), and followed it up by filing the wit
petition out of which the present appeal arises, it being
treated by consent of parties as a test case.

The application was heard by Chagla C. J. and Tendol kar
J. who held that the inmpugned Act was intra vires but on
different grounds. The |earned -Chief Justice- was of the
opinion that, on its true construction, the Act |nerely
substituted the Board as a creditor in the place of the
enpl oyees, that there -was no taking of property, and 'that,
in consequence, there was no contravention of Art. 31 (2).
Tendol kar J. hold that " unpaid wages " were unquestionably
noneys whi ch bel onged to the enpl oyer and that he was being
deprived of them but there was no taking of possession or
acqui sition of property wthin .At. 31 (2) of the
Constitution but a deprivation of nmoneys, and as it was done
under the authority of -law, it fell within the protection
of Art. 31 (1). 1In the result, the petition was dism ssed.
The | earned Judges, however, granted a certificate under Art.
132, and that is how the appeal cones before us,

1129
The sole point for determnation in this appeal is
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whether s. 3 (1) and sub-cls. (a) and (b) of s. 3(2) of the
Act are void as contravening the provisions of t he
Constitution; but to decide it, we have to consider quite a
nunber of questions which have been raised and di scussed in
the argunents before us. It will be convenient to deal wth
the two itens, fines realised” fromthe enployees, s. 3 (2)
(a) and unpaid accunulations, s. 3 (2) (b) separately, as
the issues involved in the determination of their wvalidity
are different.

Taking first wunpaid accumulations, s. 3 (2) (b), the
contention of M. Kolah for the appellant is that s 3 (1) is
repugnant to Art. 31 (2) inasnmuch as it deprives the
enpl oyers of noneys belonging to them wi thout paynment of any
conpensation nmerely on the ground that they represent wages
due to the enployees. ~Now, noney is undoubtedly property,
and it cannot be di sputed that a person who has noney does
not cease to be its owner nerely by reason of the fact that
he owes debts in satisfaction of which it nmay have to be
appl i ed. Until the creditor takes appropriate proceedi ngs
under the law for the realisation of his debt and the title
of the debtor is extinguished in those proceedings, the
title to the property continues in the debtor. M. Kolah is
therefore clearly right in his contention that the liability
of the appellant to pay wages to the enployees does not ipso
facto extinguish /itstitle to the noneys belonging to it
even pro tanto, and that the effect, therefore, of s. 3 (1)
is to take away noney belonging to it. ~Then, the question
is whether such a provisionis hit by Art. 31 (2) on the
ground that it is acquisition or taking possession of
property for a public purpose wi t hout paynent of
conpensation. It is common ground that the takingis for a
public purpose. The point in- disputeis whether what is
sought to be done under s. 3 is ~acquisition or ' taking
possession of property within Art.” 31 (2). Tendol kar, J.,
answered this question against the appellant, because, in
his view, Art. 31 (2) would apply only if there was a
transfer of title to or beneficial interest in the / anounts
to the State, that s. 3 (1) effected neither, that it did
deprive the enpl oyers of
1130
oheir noneys, but that fell under Art. 31 (1) and not Art.
31 (2), and that as that was done under the authority of
law, it could not be questioned.

Subsequent to this decision, this Court had occasion to
consider the true scope of Art. 31 (2) in relation to Art.
31 (1) in The State of West Bengal v. Subodh CGopal Bose (1)
and in Dwarkadas Shrinivas of Bonmbay v.  The Shol apur
Spinning and Waving Co. Ltd (2). |In The State O _ West
Bengal v. Subodh Gopal Bose(1l), the mpjority of the learned
Judges took the viewthat. Arts. 31 (1) and 31 (2) were not
mutual ly exclusive, that it was not an essential ‘requisite
of acquisition under Art. 31 (2) that there should  be a
transfer of title to the State, that deprivation of property
and substantial abridgenent of the rights of the owner were
also within Art. 31 (2), and that a | aw whi ch produced those
results nmust, in order to be valid, satisfy the conditions
laid down in that Article. Das, J., (as he then was)
differed fromthis view, and held that the contents of the
two provisions were distinct, that while Art. 31 (1) had
reference to the " police power"” of the State, Art. 31 (2)
dealt with the power of " eminent domain ". |In Dwarkadas
Shrinivas of Bonbay v. The Shol apur Spinning and Waving
Co.(2) the majority of the Judges again reiterated the view
expressed in The State of West Bengal v. Subodh Gopal
Bose(1l) that Arts. 31 (1) and 31 (2) covered the same
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ground, and that substantial interference with rights to
property would be within the operation of Art’ 31 (2).

On these decisions, it should followthat s. 3 of the
i mpugned Act is bad as infringing Art. 31 (2), in that it
deprives the appellant of its nmoneys w thout giving any
conpensation. M. Seervai, however, resists this contention
on the strength of Art. 31 (2A), which was introduced by the
Constitution (Fourth Anmendnent) Act, 1955. It is as
fol |l ows:

" Wiere a | aw does not provide for the transfer of the
ownership or right to possession of any property to the
State or to a corporation owned or controlled by the State
it shall not be deened to provide for the
(1) [1954] S.C.R 587.

(2) [1954] S.C.R 674.

1131

conpul sory acquisition “or requisitioning of property,:
not wi t hst andi ng that” it deprives any person of hi s
property."

The argument is that the theory that acquisition in Art. 31
(2) is not confined to cases of transfer of ownership to the
State, and that even deprivation of property would fal
within it, which is the basis of’ the decisions in The State
of West Bengal v. Subodh Gopal Bose (1) and in Dwarkadas
Shrini vas of Bonbay v. The Shol apur Spi nning and Weavi ng Co.
Ltd. (2) can, in view of the above anmendnent, no | onger be
accepted as correct, and that those -decisions therefore
require to be reconsidered in the light of the new Art. 31
(2A). But it is not disputed that this provision has no
retrospective operation, and that the rights of the parties
must be decided in accordance with the |aw as on the date of
the wit application, and that on the  provisions of the
Constitution as they stood on that date and as interpreted
in The State of Wst Bengal v. Subodh Gopal Bose (1) and
Dwar kadas Shri ni vas of Bonbay v: The Shol apur Spinning and
Weaving Co. Ltd. (2), s. 3 (1) of the inpugned Act would be
obnoxious to Art. 31 (2). This should be sufficient to
conclude this, question in favour of the appellant, but the
respondents contend that s. 3 (1) is not within the prohibi-
tion of Art. 31 (2), because it operates only on noney, and
noney i s not property for purposes of that Article.

There is considerable authority in America that the
power of emnent domain does not extend to the taking of
noney, the reason being that conpensation which is to - be
paid in respect of noney can only be noney, and that,
therefore, in substance it is a forced loan. In The State
of Bi har v. Maharajadhiraja Sir Kameshwar Si ngh of
Dar bhanga(3 ), this view was adopted by Mahajan J. at pages
943-944, by Mukherjea J. at page 961 and by Chandrasekhara
Aiyar J. at pages 1015 to 1018. It is argued for the
respondents that the position under Art. 31(2) is'the sane
as in Anerica, as the provision therein that either the

(1) [1954] S.C.R 587. (2) [1954] S.C.R 674
(3) [1952] S.C.R 889.

144
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amount of the compensation should be fixed or the principles
on which and the nmanner in which conpensation is to be
det erm ned shoul d be specified, involves that what is taken
is not noney. It is argued, on the other hand, for the
appellant that the latest trends in Anerican |aw show, as
was observed by Das J. (as he then was), at pages 984-985 in
The State of Bihar v. Mbharajadhiraja Sir Kameshwar Singh of
Dar bhanga (1), a departure fromthe viewheld in earlier
authorities that noneys and choses inaction could not be the
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subject of " emnent domain "; and that, in any case, the
principles of American |law should not be applied in the
interpretation of the provisions of our Constitution. | f

the contention of the respondents is to be accepted, the
guestion naturally arises what protection a person has in
respect of moneys belonging to himif he can be deprived of
them by process of legislation. The answer of M. Seerva
is that that protection is to be sought in Art. 19(1)(f),
that the word " property"” therein has a w der connotation
than what it bears in Art. 31(2) and includes noney, and
that the citizens have the right to hold noney subject only
to law such as is saved by Art. 19(5). In support of this
position, he relied on the decision in Bijay Cotton Mlls
Ltd. v.The State of Ajner (2) in which this Court applied
Art. 19(6) in pronouncing on the validity of the M nimm
Wages Act (Xl of 1948) requiring the enployers to pay wages
at a rate not lessthan that to be fixed by the Governnent.
Assuming that the correct positionis what the res-
pondents ~/contend it is, the question that has still to be
determ ned is whether the inpugned Act could be supported
under Art. 19(5). There was sone discussion before us as to
the scope of this provision, the point of the debate being
whet her the words "inposing reasonable restriction" would
cover a legislation, which not nerely regul ated the exercise
of the rights guaranteed by Art. 19(1)(f) but totally
extingui shed them and whether a |law |like the present one
whi ch deprived the owner of his properties could be held to

fall wthin that  provision. It was argued that a |aw
aut hori si ng
(1) [1952] S.C. R 889.
(2) [1955] 1 S.C. R 752.
1133

the State to seize and destroy diseased cattle,  noxious
drugs and the like, could not be brought within Art. | 19(5)
if the word "restriction’” was to be narrowWy construed, and
that accordingly the power to restrict must be held to
include, in appropriate cases, the power to prohibit the
exercise of the right. That view does find support in the
observations of Lord Porter in Commonweal th of Australia v.
Bank of New South Wales (1); but the present |egislation
cannot be sustained even on the above interpretation of the
word 'restriction’, as s. 3(1) of the Act deals with npneys
and noney cannot be |likened to diseased cattle or _noxious
drugs so as to attract the exercise of police power under
Art. 19(5). It appears to us that whether we apply Art.
31(2) or Art. 19(5), the inpugned Act cannot be upheld, and
it rmust be struck down, wunless we accept the ot her
contentions which have been urged for the respondents in
support of its validity. Those contentions are firstly,
that the Act nerely substitutes the Board as the creditor in
the place of the enployees, and that ss. 3 and 17 nerely
prescribe the node in which the obligation is to be enforced
and-that was the ground on which Chagla C. J. based his
j udgrent; and secondly, that the inpugned |egislation is one
in respect of abandoned property, and it is not open to
attack as contravening either Art. 19 (1)(f) or Art. 31(2).
It is those contentions that now fall to be considered.

As regards the first contention, the question is whether
on a fair construction of the provisions of the inpugned
Act, it is possible to spell out a substitution of
creditors. When an enpl oyee has done his work, the anount
of wages earned by him becones a debt due to him from the
enployer, and it is property which could be assigned under
the law. [|f the enployee had assigned the debt to the Board
constituted wunder the Act, the latter would be entitled to
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recover it fromthe enployer. And what could be done by act
of parties can also be done by legislation. Wat we have to
see, therefore, is whether on the provisions of the statute
it could be held that there is a statutory

(1) [1950] A-C. 235, 311
1134
transfer of the wages earned by the workman to the Board.
Section 5 of the Act vests the ampbunts nmentioned in s. 3(2)
in the Board, and s. 3(1) directs that those ambunts should
be paid by the enployer to the Board. Counsel for the
appel l ant contends that there are in the Act no words of
transfer of the debts to the ;Board, and that there is only
a provision for payment of the ampbunts. But this is taking
too narrow a view of the true scope of those provisions.
Looking at the substance of the matter, we are of opinion
that s. 3(1) and s. 5(1) do operate to transfer the debts
due to the enpl oyees, to the Board.

It will be observed that the definition of "unpaid
accunul ations " takes in only paynents due to the enployees
remai ning unpaid within a period of three years after they
becorme due. The intention of the Legislature obviously was
that clains of the enpl oyees which are within tinme should be
left to be enforced by themin the ordinary course of |aw,
and that it is only when they become time-barred and usel ess
to themthat the State should step in and take them over.
On this, the question arises for consideration whether a
debt which is tine-barred can be the subject of transfer,
and if it can be, howit can benefit the Board to take it
over if it cannot be realised by process of law. Now, it is
the settled law of  this country that the statute of
Limtation only bars the renedy but does not extinguish the
debt . Section 28 of the Lintation Act provides that when
the period limted to a person for instituting a suit for
possession of any property has expired, his right to such
property is extingui shed. And the authorities have hel d-and
rightly, that when the property is i'ncapable of possession
as for exanple, a debt, the section has no application, and
| apse of tine does not extinguish the right of ‘a person
thereto. Under s. 25(3) of the Contract Act, a barred debt
i s good consideration for a fresh promise to pay the anount.
VWhen a debtor makes a paynent without any direction as to
how it is to be appropriated, the creditor has the right  to
appropriate it towards a barred debt. (Vide s. 60 of the

Contract Act). It has also been held that a creditor is
entitled
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to recover the debt fromthe surety, even thougha suit on
it is barred against the principal debtor. Vi de Mahant

Singh v. UBa Yi (1), Subramania Aiyar v. CGopala A yar / (2),
and Dil Muhammad v. Sain Das (3). And when a creditor has a
lien over goods by way of security for a |loan,  he can
enforce the lien for obtaining satisfaction of the | debt,
even though an action’ thereon would be time-barred. Vi de
Narendra Lal Khan v. Tarubala Dasi (4). That is also the
law in England. Vide Hal sbury’s Laws of England (Hail shani s
Edition), Vol. 20, page 602, para. 756 and the observations
of Lindley L. J. in Carter v. Wite (5) and of Cotton L. J.
in Curwen v. MIlburn (6). In Anerican Jurisprudence, Vol.
34, page 314, the law is thus stated

" Amjority of the courts adhere to the view that a
statute of limtations, as distinguished from a statute
whi ch prescribes conditions precedent to a right of action
does not go to the substance of a right, but only to the
renmedy. It does not extinguish the debt or preclude its
enforcenent, unless the debtor chooses to avail hinself of
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the defence and specially pleads it. An indebtedness does
not lose its character as such nerely because it is barred;
it still affords sufficient consideration to support a
promi se to pay, and gives a creditor an insurable interest."

In Corpus Juris Secundum Vol. 53, page 922, we have the
followi ng statement of the law :

" The general rule, at least with respect to debts or
noney denmands, is that a statute of limtation bars, or runs
"against, the renmedy and does not discharge the debt or
extinguish or inpair the right, obligation, or cause of
action."

The position then is that under the |aw a debt subsists
notwithstanding that its recovery is barred by limtation
and no argunent has been addressed to us by the appellant
that the transfer of such a debt is invalid; and indeed it
could not be, in view of the provisions in the inpugned Act,
whi ch rel ease the debts

(1) (1939) L. R 66 1. A 198.
(2) (1910) I1.L. R 33 Mad. 308.
(3) A’l1.R 1927 Lah. 396.
(4) (1921) 1.L.R 48 Cal. 817, 823.
(5) (1883) 25 Ch. ~D. 666, 672.
(6) (1889) 42 Ch. D. 4 24, 434.
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due to the enployees fromthe bar of Ilinitation. Section

3(1) provides that paynment shall be nade of the anobunts
specified in sub-cl. (2) "notwi thstandi ng anyt hi ng cont ai ned
in any other law for the time beingin force." A sinilar
provision is again enacted in the second proviso to sub-s.
(2) of s. 5 that "unpaid accunulations " and fines shall be
paid to the Board "notw thstandi ng anythi ng contained in the
Payment of Wages Act, 1936, or any other law for ‘the tine
being in force.” One of those laws is the law of limtation

and the effect of these provisions-is to suspend limtation
in respect of the claims to which s 3(2) relates. To
di spel any doubt as to whether it was conpetent to the
Legi sl ature of the Bonbay State to nodify the provisions of
the Limtation Act, it should be stated that linmtation is a
topic enumerated in the Concurrent List, being Entry 13 in
List Il in Seventh Schedule to the Constitution, and under
Art. 254(2), the State Legislature can enact a | aw nodifying
the Central Act, provided it is reserved for consideration
by the President and assented to by him and that has been
done in the present case. Coming to the inpugned Act, there
is one other provision therein to which reference nust be

made. Section 17 provides that wi thout prejudice to other
nodes of recovery, the suns payable to the fund under s. 3
may be recovered as arrears of |and revenue. This is a

provision which is generally made when anpunts are due and
payable to the State, and M. Kol ah concedes, that ~if the
i mpugned law is otherwise valid, it cannot be said to be bad
by reason of this section. On the above analysis, | there
cannot be any doubt that the effect of the relevant
provisions of the Act is to transfer to the Board the debts
due by the appellant to its enployees free fromthe bar  of
[imtation.

The question still remains whether there has been a
substitution of creditors, and that can only be, if the debt
due to the enployee is discharged and in its place there is
substituted the debt in favour of the Board. |If, however,
the enployer is not released fromhis Iliability to the
enpl oyee, then the effect of s. 3(1) is only to create in
the Board a statutory creditor in

1137
addition to the creditor under the contract of enploynent,
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and there can be no question of substitution. M. Seerva
agrees that if the Act does not operate to’ discharge the
enpl oyer fromhis obligations to the enployees in respect of
the wages due to them then it nust be held to be
unconstitutional as infringing Art. 19(1)(f), because his
contention that the effect of’ the Act was only to take the
property of the enployer in discharge of its obligations
coul d not then be naintained.

The real point for determination, therefore, is whether
on paynent of the anpunts in accordance with s. 3(1) of the
Act, the appellant gets a discharge of his obligations to
the enpl oyees in respect of wages due to them The Act does
not contain any provision to that effect, and the absence
thereof has been strongly relied on by the appellant as
showi ng that no substitution of creditors was intended. In
answer to this contention, M. Seervai urges firstly that
though the Act does not, in terms, provide for the di scharge
of the appellant on paynent of the anpbunt under s. 3(1),
that is the result of the provisions of the Paynent of Wages
Act  (Act IV of 1936), hereinafter referred to as the Wages
Act, and secondly, that the effect of s. 3(1) of the Act s
to render the contract of enploynent void under s. 56 of the
Contract Act, and the appellant is thereby discharged from
his obligations thereunder. W shall now exam ne both these
contenti ons.

To appreciate the first contention, it is necessary to
refer to the relevant provisions of -the Wages Act. Section
2(vi) defines "wages" in terns which conprehend whatever
falls within the definition of that word in s. 2(11) of the
i mpugned Act . Section 3 casts on the  enployer the
responsibility for paynent of wages to persons enpl oyed by
hi m Section 4 provides for the fixing of ~wage periods,
whi ch, however, are not to exceed one nonth. Under 's. 5,
the wages have to be paid beforethe expiry of ten days
after the last day of the wage period in case of enployees
who continue in service and in the case of those whose
enpl oyment has been term nated, within the second
1138
wor ki ng day of such termination. Section 15 provides that
where an unaut hori sed deduction has been nmade from the wages
of an enpl oyed person or paynment of wages has been del ayed,
such person may apply to the authority appointed under the
Act for a direction for paynment of the amount deducted or
the delayed ;wages, as the case may be, together with
paynment of conpensation. Such application has to be made
within six nonths fromthe date on which the deductions were
made or the date on which the paynent of wages becane due,
and by Act No. 62 of 1953 of the Bonmbay Legislature, the
period of six nonths has been enlarged to one year. There
is a proviso to this section that an application thereunder
can be nmade after the period prescribed therein "“when the
applicant satisfies the authority that he had sufficient
cause for not naking the application within such period."
Section 22(d) of the Act provides that,

"No Court shall entertain any suit for the recovery  of
wage or of any deduction fromwages in so far as the sum so
clainmed could have been recovered by an application under
section 15........

Now, the argument of the respondents is that under the
provi si ons aforesaid, an enpl oyee has to prosecute his claim
for wunpaid wages before the authority wthin the tine
limted by s. 15 of the Wages Act, which is one year in the
State of Bonbay, that if he fails to do so it becones
unenforceable, and a suit with respect thereto wunder the
general law is also barred. The result is, it is contended,
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t hat havi ng regard to the definition of "unpai d
accunul ati ons" as neaning all paynents due to the enployees
but not nmade to themwithin a period of three years, the
enpl oyer runs no risk of being called upon to pay to the
enpl oyee what has been paid by himto the Board under s.
3(1), and that therefore a paynment under the inpugned Act
gives him what 1is, for all practical purposes, a good
di schar ge. Thi s argunent rests on the supposition that so
far as wunpaid wages are concerned, the operation of the
Wages Act is co-extensive with that of the inpugned Act.
But that «clearly is erroneous. It is true that wages as
defined in the Wages Act
1139

woul d include whatever are wages under the inpugned Act.
But s. 1(6) limts the application of the Wages Act to wages
which are below Rs. 200 for a wage period. In respect of
wages of Rs. 200 or nore, it is the general law that would
apply, and the period-of limtation is not one year under s.
15 of the Wages Act but three years under Art. 102 of the
Limtation ~Act, which period is capable of extension under
the provisions of the Limtation Act beyond the three vyears
mentioned in s. 2(10) of theinpugned Act. Then, it is to
be noted that under the proviso to s. 15(1), the authority
has the power to admit a petition even beyond the period
mentioned there, if sufficient cause is shown therefor. To
this, the reply of the respondents is that as on the terns
of s. 3(1) and the second proviso to s. 5(2) they are to
take effect notw thstandi ng anythi ng contained in the Wges
Act or any other |aw, they override the power conferred by
the proviso to s. 15(1) of the Wages Act or - the provisions
of the Limtation Act.

Even as regards s. 22 of the Wiges Act, ‘there is
di vergence of judicial opinion as to its true scope. In
Si npal ax Manufacturing Co. Ltd. v. Alla-Ud-Din (1), it was
held that if there was any bona fide dispute as to the
amount payable, the jurisdiction of the GCvil Court was not
barred by s. 22. On the other hand, it was held in/ Bhagwat
Rai v. Union of India (2) that the jurisdiction of 'the Cvi
Court would be barred, even if there was a  bona fide
di spute, and that the bar under s. 22(d) was absolute, and
certain observations in Mddern MIIs Ltd. v. Mangal vedhekar
(3) and A. B. Sarinv. B. C Patil (4) were relied on, as
supporting this contention. Even if M. Seervai is right in
his contention that the lawis correctly laid down  in
Bhagwat Rai v. Union of India (2) and that-the decision in
Si npal ax Manufacturing Co. Ltd. v. Alla-Ud-Din(l) is wong,
the fact remains that clains in respect of unpaid wages to
which the inmpugned Act applies nust, in viewof s. 1(6) of
the Wages Act, fall at |east
(1) A 1.R 1945 Lah. 195.

(2) 1.L.R 1953 Nag. 433.

(4) A I1.R 1951 BOM 423.

(3) A l.R 1950 Bom 342.

145
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in part outside the purview of that Act, and the protection
afforded by s. 15 of that Act will not be available wth
reference thereto.

It is next contended that even if the inpugned Act does
not protect the enployer in respect of unpaid wages which
fall outside the Wages Act, it should be upheld in so far as
it relates to those clains which fall within the purview of
that Act, as the bar of linmitation under s. 15 of that Act
is sufficient safeguard to the enpl oyer against being made
liable at the instance of the enployees for wages which had
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been paid to the Board. And it is also contended that even
with reference to clains for unpaid wages which fall outside
the Wages Act, the inpugned Act should be held to be valid
if such clains are barred under the provisions of the
Limtation Act. |In other words, the contention is that the
i mpugned Act should be upheld in respect of that portion of
the unpaid wages the recovery of which by the enployees is
barred by limtation whether under s. 15 of the Wages Act or
the Limtation Act.

The inmpugned Act, it should be noted, nerely enacts that
all unpaid accumul ati ons should be paid to the Board. It
makes no distinction between clains for unpaid wages which
are barred by limtation and those which are not so barred.
It is contended for the respondents that when the subject-
matter of a | aw conprehends distinct matters as to sone of
which it is unconstitutional and bad, it should neverthel ess
be upheld as regards the others, if those others form a
di stinct category, and that this principle applies not only
when a classification into distinct categories appears on
the face of the law but al so when it exists in fact. Now,
the doctrine of severability in capplication is wel | -
established in our |aw (vide The State of Bonbay v. F. N
Bal sara (1), The State of Bonbay v.The United Mtors (India)
Ltd.and R M D. Chamarbaugwalla v. Union of Indiaand
the principles applicable have been stated fullyin
Chamar baugwal | a’s  Case (3). But assuming on the basis of
t he above aut ho-

(1) [1951] S.C.R 682. (2) [1953] S.C R 1069
(3)[1957] S.C.R 930.
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rities that we can confine the operation of the inpugned Act
to those claims of wunpaid wages which are barred by
[imtation, the question still is whether the inmpugned Act
gives a discharge to the enpl oyer even in respect of | those
clains; for, as already stated, the operation of  Art.
19(1)(f) can be avoided only if it i's established that there
has been a substitution of creditors, which can only be if
and when the enployer gets ‘a  discharge from /those
obligations to the enployees. The point to -be decided
therefore is whether the effect of the bar of linmtation is
to di scharge the enployer fromliability to the enpl oyees.

It has been already nentioned that when a debt becones
time-barred, it does not becone extinguished but only
unenforceable in a court of law Indeed, it is on that
footing that there can be a statutory transfer of the ~“debts
due to the enployees, and that is how the Board gets title
to them If then a debt subsists even after it is barred by
[imtation, the enployer does not get, in law, a discharge
therefrom The nodes in which an obligation wunder a
contract becones discharged are wel |l -defined, and the bar of
[imtation is not one of them The following passages in
Anson’s Law of Contract, 19th Edition, page 383, are
directly in point:

" At Common Law lapse of tine does not af fect
contractual rights. Such a right is of a permanent —-and
i ndestructible character, unless either fromthe nature of
the contract, or fromits terms, it be linmted in point of
dur ati on.

" But though the right possesses this per manent
character, the renedies arising from its violation are
withdrawmn after a certain |apse of tine; interest reipub-
licae ut sit finis litium The renedies are barred, though
the right is not extinguished."

And if the law requires that a debtor should get a dis-
charge before he can be conpelled to pay, that requirenent
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is not satisfied if heis nerely told that in the nornal
course he is not likely to be exposed to action by the
creditor.

That this distinction is not purely academn cal but.
1142

is of practical inmportance will be seen, when regard is had
to the provisions of the Industrial Disputes Act. Under
that Act, there is no period of limtation prescribed for
referring a dispute for adjudication by a tribunal. Even

when a claimfor wages falls within the purview of the Wages
Act and an application under s. 15 of that Act would be

barred, it can nevertheless give rise to an industria
di spute in respect of which action can be taken wunder the
provisions of the Industrial Disputes Act. It was held by

the Federal Court in Shammagore Jute Factory Co. Ld. v. S
M  Mdak (1) that s. 22(d) of the Wages Act did not take
away the power of the authorities to refer to a tribunal set
up under the Industrial Disputes Act a claimwhich could be
made under the Wages Act, as that section had application
only to suits and did not exclude other pr oceedi ngs
permitted by law for the enforcenment of paynent. If a
tribunal appointed under that ‘Act can direct an enployer to
make payment of wages, it follows that the bar under s. 15
of the Wages Act does not give an absolute protection to the
enpl oyer, and the sane consequence nust follow when the bar
of limtation arises under the Limtation Act. The result
therefore is that when an enpl oyer nakes a paynent under s.
3(1) of the Act he gets no discharge fromhis obligation to
the enployees, even when the enforcenent thereof is barred
by limtation.

The contention based on the provisions of the Wages Act
failing, M. Seervai falls back on s. 56 of the Contract
Act as furnishing a ground for holding that the enployer is
di scharged. Para. (2) of s. 56 provides that,

" a contract to do an act which, after the contract is
made, becomes inpossible, or by reason of some event which
the prom sor could not prevent, unlawful, becones void when
the act becones inpossible or
unl awful . "

It is argued that by operation of s. 3 of ~the .inpugned
Act, the performance of the contract by the enployer has
becone i npossible, and the contract has thereby
(1) [1949] F.C.R 365.
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becone void. Section 56 of the Contract Act enbodies the
law relating to frustration of contracts, and the true scope
of that section was considered by this Court in ~Satyabrata
Gnhose v. Miugneeram Bangur and Co.
The position was thus stated by Mikherjea J.:

“In the large najority of cases however the doctrine of
frustration is applied not on the ground that the  parties
thenselves agreed to an inplied term which operated to
rel ease them fromthe performance of the contract. The
relief is given by the court on the ground of subsequent
i npossibility when it finds that the whol e purpose or basis
of a contract was frustrated by the intrusion or occurrence
of an unexpected event or change of circunstances which was
beyond what was contenpl ated by the parties at the time when
they entered into the agreenent. Here there is no question
of finding out an inplied termagreed to by the parties
enmbodyi ng a provision for discharge, because the parties did
not think about the matter at all nor could possibly have
any intention regarding it. Wen such an event or change of
circunstances occurs which is so fundanental as to be
regarded by law as striking at the root of the contract as a
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whole, it is the court which can pronounce the contract to
be frustrated and at an end. The court undoubtedly has to
exam ne the contract and the circunstances under which it
was nade. The belief, know edge and intention of the
parties are evidence, but evidence only on which the court
has to form its own conclusion whether the changed
ci rcunst ances destroyed altogether the basis of the
adventure and its underlying object. This may be called a
rule of construction by English Judges but it is certainly
not a principle of giving effect to the intention of the
parties which underlies all rules of construction. This is
really a rule of positive |law and as such comes within the
purvi ew of section 56 of the Indian Contract Act."

Counsel for the respondents relies on these obser-
vations, and contends that when the contract of service was
entered into between the enployer and the enployees, they
coul d not have contenpl ated
(1) [21954] S.C.R 310, 323.
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that the 'Legislature woul d have intervened and required the
enpl oyer to pay the arrears of wages to the Board, and that
that is a supervening inmpossibility which brings s. 56 into
play and renders the contract void. W are not satisfied
that the performance of the contract of service has been
rendered inpossible by reason of s. 3(1) of the inpugned
Act. But assuming that that is the position, what follows ?
The matter woul d then be governed by s. 65 of the Contract
Act, which provides that when a contract beconmes void, any
person who has recei ved any advantage under such agreenent
or contract is bound to restore it or to nake conpensation
for it to the person fromwhomhe received it. ~Under this
section, the enployer is liable to nake conmpensation to the
enpl oyee for the work done by him and that liability can be
enforced against himin spite of the fact that he has paid
the uncl ai med wages to the Board under's. 3 (1) of the Act.
We are therefore of opinion that even if the matter is
governed by s. 56 of the Contract Act, the enployer is no
nore discharged than by the operation of the bar of
[imtation wunder s. 15 of the Wages Act, or the  provisions
of the Limitation Act. |In this view, it nust be held that
the provisions of the inmpugned Act are unconstitutional, in
that they take away the property of the appellant in
violation of either Art. 19 (1) (f) or Art. 31 (2) of the
Constitution.

A contention was al so raised on behal f of the appellant
that even if the inpugned Act did not encroach on any of the
Constitutional rights of the appellant, it clearly violated
the rights of the enployees in that it deprives them of
their right to wages earned by them, that it was therefore
void as against themas being in contravention of Art. 31
(2), -and being void against them it was void against the
appellant as well. For the respondents, it is contended
that the Act cannot be held to infringe Art. 31 (2) even as
regards the enployees, as choses in action equally wth
noney are outside the operation of that Article, -and
reliance is placed on the observations already referred to
in The State of Bihar v. Mharajadhiraja

1145
Sir Kameshwar Singh of Darbhanga (supra) at pages 942, 960-
961 and 1015 to 1018. Now, as the Act takes over the rights
of the enployees in respect of wages due to them even when
they are not barred wthout nmaking any provision for
conpensation of the sanme to them it nust at least to that
ext ent be held to be unconstitutional, whet her as
contravening Art. 19 (1) (f) or Art. 31 (2) it is
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unnecessary to decide.

It is then argued that this is an objection open only to
the enpl oyees, and that the appellant can nake no grievance
of it. It is no doubt true that a question as to the
constitutionality of a statute can be raised only by a
person who is aggrieved by it; but here, the statute deals
with rights arising out of contract, and that presupposes
the existence of at least two parties with mutual rights and
obligations, and it is difficult to see how when the rights
of one party to it are interfered with, those of the other
can remain wunaffected by it. Let wus assunme that the
appel | ant makes a payment to the Board under s. 3 (1) of the
i mpugned Act on the footing that the law is not
unconstitutional as against him Wat is there to prevent
the enpl oyee fromsuing to recover the same anount from the
appel l ant on the ground that the Act is unconstitutional *?
It will be no answerto that claim to plead that the
appel l ant = has already paid the anmount to the Board. The
fact is /that a statute which operates on a contract nust
affect the rights of all the parties to the contract, and if
it is bad as regards one of them it should be held to be
bad as regards the others as well. It is wunnecessary to
pursue this question further, as we have held that the Act
i s unconstitutional ‘even-as regards the appellant.

It remains to deal with the contention of the res-
pondents that the inpugned |legislation is, in substance, one
in respect of abandoned property, and that,” by its very
nature, it cannot 'be held to violate the rights of any
person either under Art. 19 (1) (f) or Art. 31 (2). That
would be the correct positionif the character of the
legislation is what the respondents claimit to be, for it
is only a person who has sone interest in property that can
conplain that the
1146
i mpugned | egi sl ation invades that right whether it be under
Art. 19 (1) (f) or Art. 31 (2), and if it 1is abandoned
property, ex hypothesi there is no one who has any /interest
in it. But can the inmpugned Act be held to be |egislation
with respect to abandoned property ? To answer this
guestion, it is necessary to exanine the basic principles
underlying such a legislation, and ascertain whether those
are the principles oil which the Act is franed. The
expr essi on abandoned property " or to use the nore
famliar term "bona vacantia " conprises properties of two
di fferent kinds, those which conme in by escheat ~ and those
over which no one has a claim In Halsbury’'s Laws of
Engl and, Third Edition, Vol. 7, page 536, para. 1152, it is
stated that " the termbona vacantia is applied to things in
whi ch no one can claima property and i ncludes the residuary
estate of persons dying intestate ". There is, however, this
distinction between the two classes of property that while
the State becomes the owner of the properties of a ' person
who dies intestate as his ultinmate heir, it nmerely takes
possessi on of property which is abandoned. At -common | aw,
abandoned personal property could not be the subject  of

escheat. It could only be appropriated by the Sovereign as
bona vacantia. Vide Holdsworth's History of English Law,
Second Edition, Vol. 7, pages 495-496. In Connecti cut

Mutual Life |Insurance Conpany v. Mowore(l), the principle
behind the |law was stated to be that " the State may, nore
properly, be custodian and beneficiary of abandoned property
than any other person." Consistently wth the principle
stated above, a law relating to abandoned property enacts
firstly provisions for the State conserving and saf eguardi ng
for the benefit of the true owners property in respect of
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which no claim is nade for a specified and reasonable
period, and secondly, for those properties vesting in the
State absolutely when no claim is nmade wth reference
thereto by the true owners within a time linted

There has been quite a nunmber of laws on abandoned
property in the Arerican States, and their validity

(1) 333 U. S. 541, 546; (1947) 92 L.Ed. 863, 869.
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has been the subject of nunerous decisions in the Suprene
Court of United States. |In Anderson National Bank v.
Luckett (1), the lawrelated to Bank deposits. It provided
that if noneys in deposit had not been demanded or operated
on, for a period of 10 years in the case of denmand deposits
and 25 years in the case of non-denmand deposits, they nmight
be presuned to have been abandoned and the Banks -were to
transfer themto the State.. Clains to the deposits m ght be
made to the Comm ssioner of Revenue, who was to determ ne on
their wvalidity,  his decision being open to review by the
Courts. The “validity of this' |aw was questioned on the
ground that sufficient opportunity had not been given to the
depositors._ to claimthe deposits, and that as they could
attack the Jlaw as unconstitutional, the Bank got no
protection by payment to the State. In repelling this
contention, the Suprenme Court observed that the Act did not
deprive the depositors of any of their rights, they being
gi ven anpl e opportunity to establish their rights, and that
it merely substituted the State in the place of the Bank as
their debtor. The Court also held that it was " within the
Constitutional power of the State to protect the interests
of depositors fromthe risks which attend 1ong . negl ected
accounts, by taking theminto custody when they have been
inactive so long as to be presunptively abandoned " In
Connecticut Mutual Life Insurance Co. v. More (supra), the
law was with reference to noneys payable on life insurance
policies, which had matured. It provided that if 'those
amounts had remai ned uncl ai mred for a period of seven years,
then it had to be advertised by the conpanies in the manner

provi ded t herein, and if no clains wer e preferred
thereafter, the anpbunts were to be paid to the State
Conptroller for care and custody. ‘In-holding that the |I|aw

was valid, the Court observed

" There is anple provision for notice to beneficiaries
and for admnistrative and judicial hearing of their ~clainms
and paynent of same. There is no possible injury to -any
beneficiary."

(1) 321 U. S. 233, 241; (1943) 88 L Ed. 692, 701 146
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In Standard G| Conpany v. New Jersey (1), the law related
to shares and unpaid dividends, and provided for the State
taking themover, if they remai ned unclained for a period of
14 years. There was a provision for notice to the- unknown
owners by advertisenent. It was held followi ng Connecticut
Mutual Life Insurance Conpany v. More (supra) that the | aw
was valid.

In the light of the above discussion, there cannot  be
any reasonable doubt that the inpugned Act cannot be
regarded as one relating to abandoned property. The period
of three years nmentioned in s. 2 (10) of the Act is nerely
the period of limtation mentioned in Art. 102 of the
Limtation Act, and even taking into account the class of
persons whose clains are dealt with in the Act, as counse
for respondents would have us do, the period cannot be
regarded as adequate for raising a presunption as to
abandonent . A nore serious objection to viewing the
legislation as one relating to abandoned clains is that
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there is no provision made in the Act for investigating the
clains of the enployees or for paynment of the ampunts due to
them if they established their clains. The purpose of a
legislation with respect to abandoned property being, in the
first instance, to safeguard the property for the benefit of
the true owner and the State taking it over only in the
absence of such clains, a law which vests the property
absolutely in the State without regard to the clains of the
true owners cannot be considered as one relating to
abandoned property. This contention of the respondents nust
al so be rejected.

In the result, we are of opinion that s. 3(1) in so far
as it relates to unpaid accumulations in s. 3(2)(b) is
unconstitutional and voi d.

We have now to deal with the question as to the wvalidity
of s. 3(1) and s. 3(2)(a) of the Act, which require the
enpl oyers to hand over to the Board the fines realised from
the enployees. So far as this item is concerned, the
position of the enployers is wholly

(1) 341 U. S’ 428 ; (1950) 95 L.Ed. 1078,
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different fromwhat it is as regards unpaid accumrulations.
Section 8 of the Wages Act deals with the question of fines
whi ch coul d be inposed by the enployer, and it provides that
they should be entered in a separate register, and applied
for the benefit of his enployees. It i's not denied by the
appel | ant t hat under this provision the fines are
constituted a trust” fund, and that the enployers are bare
trustees in respect of such fund.” Now, the grievance of the
appellant is that the Act deprives it of “its ‘rights as
trustees, and vests themin the Board, and that,  further

while the beneficiaries under s. 8 of the Wages Act are its
own enployees, under s. 5(2) of the inpugned Act they
include otherpersons as well. There might have been
substance in the conplaint that the appellant had been
deprived of its rights as trustee if it bad any beneficia

interest in the fund. But admittedly, it has none, and it
is therefore difficult to hold that there has been such
substantial deprivation of property, as will offend Art.
31(2) according to the decisions in The State of Wst Benga

v. Subodh Gopal Bose and Dwar kadas Shrinivas of Bonbay v.
The Shol apur Spi nning and Weavi ng Co. Ltd. (supra) or such
unreasonable interference with rights to property, as wll
infringe Art. 19(1)(f). It is argued with sone enphasis
that in enlarging the circle of beneficiaries, the Act has
encroached on the rights of the enpl oyees of the appellant.
But then, the trust is the creation not of the appellant but
of the Legislature, which gave the enpl oyees certain rights
whi ch they did not have before, and what it can give, it can
also take away or nmodify, and we do not see how the
enpl oyers are aggrieved by it. W are of opinion.-that no
valid grounds exist on which s. 3(1) and s. 3(2)(a) of the
i mpugned Act coul d be attacked as unconstitutional, and they
must accordingly be held to be valid.

In the result, we hold, in nodification of the order  of
the Court below, that the provisions of the inpugned Act are
unconstitutional and void in so far as they relate to "
unpai d accumul ati ons", but that they are valid as regards "
fines "; and an appropriate wit wll
1150
i ssue against the respondents in the terns stated above.
The appeal succeeds in part, but as it is stated that "
unpaid accurmulations " formby far the nost substantia
portion of the claim we direct the respondents to pay half
the costs of the appellant here and in the Court bel ow
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Appeal

allowed in part.




