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ACT:

Karnat aka Sal es Tax Act, 1957: Section 5(4)--Schedule
4---1tem 2 Explanation Il (As it stood prior to 1.
4.78)--Declared goods--Levy of sales tax--Finished goods
manuf actured out of inported raw material subject to tax
while simlar goods manufactured out of |locally purchased
raw materials not taxed--Held discrimnatory and. violative
of Article 304(a) of Constitution of India:

Constitution of India, 1950: Article 304(a): Restric-
tions on trade commerce and intercourse anong States--Sim -
larity is in the nature of quality and kind of goods and not
whet her they are subject to tax already or not--Finished
goods--1ron ingots, Steel rounds and for steel manufactured
out of locally purchased raw material, iron-scraps, not
subject to tax--Simlar goods nanufactured out of raw / mate-
rial purchased from outside State subject to tax--Held
di scrimnatory between inported goods and goods produced
| ocal ly.

HEADNOTE

The appellant, a registered deal er under the Karnataka
Sal es Tax Act, 1957, was purchasing iron-scraps from deal ers
i nside and outside the State of Karnataka for the purpose of
manufacturing iron ingots, steel rounds and for  steel. He
filed a wit petitioninthe High Court challenging the
Constitutional validity of Section 5(4) of the Act in so far
as it pertains to item2 of Schedule IV to the Act read with
Expl anation 11 thereof in respect of its application prior
to 1.4.78 as violative of Article 304(a) of the Constitution
on the ground that it discrimnates in respect of sale of
steel ingots manufactured out of raw material purchased from
outside the State which was subject to tax while sale of
simlar goods manufactured out of locally purchased raw
materi al was not subjected to tax.

The High Court dismssed the wit petition upholding the
constitutional validity of the inpugned provisions. Hence
this appeal by special |eave.

Setting aside the judgnent of the H gh Court and all ow
ing the appeal, this Court,
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HELD: 1. The simlarity contenplated by Article 304(a)
is in the nature of the quality and kind of the goods and
not with respect to whether they were subject to a tax
al ready or not. [262A]

2. Section 5(4) of the Act in so far it pertains to item
2 of Schedule IV to the Act read with Explanation Il thereof
in respect of its application for the period prior to
1.4.1978 is violative of Article 304(a) of the Constitution.
[ 255C-D; 2720

Firm A T.B. Mhtab Majid and Co. v. State of Madras
andAnr., [1963] Suppl. 2 SCR 435 and A. Haj ee Abdul Skakoor
and Co. v. State of Madras, [1964] 8 SCR 217, foll owed.

State of Madras v.N K. Nataraja Midaliar, [19681 3 SCR
829; Rattan Lal & Co. v. Assessing Authority, [1969] 2 SCR
544 and Associ ated Tanners v. Comercial Tax O ficer, Vizi-
anagaram and Ors., [1986] 62 STC 1, expl ai ned.

Mangal ore Metal House v. State of Karnataka, [1986] 63
STC 482;  State of Bonbay v. United Mtors (India) Ltd.,
[1953] SCR 1069 and Bengal |mrunity Conpany Ltd. v. State of
Bi har, [1955] 2 SCR 603, referred to.

JUDGVENT:

ClVIL  APPELLATE ~ JURI SDI CTI ON: Cvil Appeal No.
167274(NT) of 1990.

From the Judgnent and Order dated 10.6.1988 of the
Kar nat aka Hi gh Court in WP. Nos. 14255 to 14257 of 1983.

B. Sen, H Raghvendra Rao-and Vineet Kumar for the
Appel | ant .
P. R Ramasesh for the Respondent.
The Judgrment of the Court was delivered by
V. RAMASWAM , J. Special |eave granted.

The appellant is a registered deal er under the Karnataka
Sal es Tax Act (hereinafter called "the Act’). The appell ant
(hereinafter referred to 'the assessee ') purchases iron
scrap fromdeal ers inside and outside the State of Karnataka
for the purpose of manufacturing iron ingots, steel rounds
and tot-steel. These manufactured goods were
254
sold nostly within the State. In respect of the -Assessnent
Years 1972-73 to 1974-75, accepting the contentions of the
assessee that the goods sold were manufactured out of tax
suffered iron scrap, the Comercial Tax O ficer exenpted-the
sales turn over of the manufactured goods. The Deputy  Com
m ssioner of Commercial Taxes in exercise of his powers
under section 21 of the Act restricted the exenptions but
ot herwi se confirmed the assessnent order by his order dated
11.5. 1979. The respondent Comm ssioner of Commerci al Taxes,
Bangal ore initiated proceedi ngs under section 22(A) of the
Act for revising the order of the Deputy Conmm ssioner on the
ground that the assessee had been allowed exenption in
respect of the turn over of manufactured goods wthout
verifying as to whether the inputs iron scrap nag suffered
taxes and that Explanation Il to Schedule IV of the Act —was
applicable or not. The appellant filed the wit petition
praying for the issue of a wit certiorari to quash the show
cause notice issued by the respondent under section 22(A) of
the Act challenging the constitutional validity of section
5(4) of the Act in so far as it pertains to item 2 of Sched-
ule IVtothe Act read with Explanation Il thereof in re-
spect of its application for the period prior to 1.4. 1978
as violative of Article 304(a) of the Constitution. It may
be pointed out at this stage that in Mangal ore Metal House
v. State of Karnataka, [1986] 63 STC 482 the Hi gh Court
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uphel d the Explanation Il to Schedule IV of the Act which is
differently worded in its application for the period subse-
guent to 1.4.1978. It may also be nentioned that the High
Court had confined itself only to the challenge of the
constitutional validity of the provision and | eft open the
other question on merits including the wvalidity of the
notices to be agitated after exhausting the appellant’s
renedy before the Sal es Tax authorities.

The High Court was of the view that the provision pro-
viding for not levying tax, if at an earlier stage tax has
been paid, is only in the nature of exenption and the exenp-
tion arises only on proof that the tax has been paid at an
earlier stage on the goods out of which the goods in ques-
tion were manufactured, that there is nexus between the
finished goods and the raw nmaterial used for manufacturing
the same that it is not correct to state that the tax is not
payabl e on the finished goods manufactured out of local raw
material but the discrimnationif at all would arise only
in the quantum of tax payable, for the tax on finished goods
will be definitely higher than on the raw material. The Hi gh
Court was of the further view that there is no discrimnmna-
tion in the rate of tax between the inported items and the
| ocal items of finished goods of iron steel as such and that
the wvariation in the quantumof tax is on account of the
schene of taxation working diffe-
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rently on different deal ers, those who - inport raw nateria
and manufacture and those who | ocally purchase and manufac-
ture and hence such an effect is only indirect result and
not having direct or imediate inpact. In that view the High
Court dismssed the wit petition and gave liberty to the
appellant to file objections before the Conmi ssioner of
Conmer ci al Taxes for dealing with questions on nerits. This
appeal has been filed against the said judgnent of the Hi gh
Court.

The rmain point that was urged in this appeal was that
section 5(4) of the Act in so far as it pertains to item 2
inthe IV Schedule read with the Explanation Il is violative
of Article 304(a) of the Constitution as under that provi-
sion the sale of finished goods manufactured out of inported
raw nmaterial is taxed but the sale of finished goods manu-
factured out of locally purchased raw material is not taxed
and that anpunts to hostile discrimnation in the rate of
tax or quantum of tax.

Section 5(4) of the Act is the charging section in
respect of declared goods and the rel evant portion reads as
foll ows:

"(4) Notw thstanding anything contained in sub-section. (1)
(or section 5 B or section 5 C) a tax under this Act  shal
be levied in respect of the sale or purchase of any of the
decl ared goods nentioned in colum (2) of the Fourth Sched-
ule at the rate and only at the point specified in the
corresponding entries of colums (4) and (3) of the said
Schedule on the dealer liable to tax under this Act on -his
taxabl e turnover of sales or purchases in each year relating
to such goods:

Provi ded that where tax has been paid in respect of
the sale or purchase of any of the declared goods under this
sub-section and such goods are subsequently sold in the
course of inter-state trade or commerce, and tax has been
paid under the Central Sales Tax Act, 1956 (Central Act 74
of 1956) in respect of the sale of such goods in the course
of inter-state trade or comerce, the tax paid under this
Act shall be reinbursed to the person making such sale in
the course of inter-state trade or commerce in such manner




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 14

and subject to such condition as nmay be prescribed.

Provided further that in respect of the sale of cereals

256

mentioned in serial nunmber 9 of the Fourth Schedul e, made by
any person to a procurenment agent appointed by the Govern-
ment of Karnataka or to any sub-agent of such procurenent
agent in pursuance of the Karnataka Rice Procurenent (Levy)
Order, 1981 or any other foodgrains. procurenent (Levy)
O der of the Government of Karnataka for the time being in
force, such sale shall not be deemed to be, but the subse-
guent sale by the said procurement agent or sub-agent shah
be and shah be deened to be the point at which the tax under
this Act shah be | evied.

Provided also that where tax has been paid under
this sub-section on the purchase of paddy and such paddy is
either subsequently sold to or is hulled and the resultant
rice is sold to a procurenment agent appointed by the Govern-
ment of Karnataka or to any sub-agent of such procurenent
agent in pursuance of the Karnataka Rice Procurenent (Levy)
Order, 1984 or any ot her Foodgrains Procurenent (Levy) O der
of the Government of Karnataka for the tine being in force
the tax paid under this Act on the purchase of such paddy
shah be reinbursed to the person maki ng such sale to such
procurenent agent or his sub-agent, as the case may be, in
such manner and subject to such conditions as may be pre-
scri bed. "

The 1V Schedule to the Act contains alist of declared goods
speci fying the point of levy and the rate of tax. Item2 of
this Schedule relates to iron steel since the interpretation
of this itemis in question the relevant portion of item 2
may be extracted and reads as foll ows:

"FOURTH SCHEDULE

S1. Descri ption of the goods Poi nt~ of Rat e of

No. | evy t ax

1

2. (i) pigiron and cast iron including Sale by the first
i ngot noulds, bottom plates, (iron or earliest succes
scrap, cast iron scrap runner sive dealer in the
scrap and iron skull scrap. state, liable'to tax

under this Act.
257
(ii) steelsems (ingots, slabs, bloonms and billets of  al
qual i fies, shapes and si zes).
(iii) skelp bars, tin bars, sheet bars, hoebars and sl eeper
bars.
(iv) Steel bars (rounds, rods, squares 4 percent
fiats, octagons and hexagons,
plain and ribbed or twi sted, in coi
formas well as straight |engths).
(v) Steel structurals (angles, joists, channels tees, / sheet
piling sections or any other rolled sections)
(vi) sheets, hoops, strips and skel p, both black and ' gal va-
nised, hot and cold robed, plain and corrugated, in al
qualifies, in straight lengths and in coil from as rolled
and in revitted condition.
(vii) plates both plain and cheque-red in qualities.
(viii) discs, rings forgings and steel 3 percent
casti ngs.
(ix) tool, alloy and special steels
of any of the above categories.
(x) steel melting scrap in all forns including steel skulls,
turni ngs and bori ngs.
(xi) steel tubes, both welded and seam ess of all dianeters
and | engths, including tube fittings.
(xii) tin-plates, both not dipped and electrolytic and tin
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free plates.
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(xiii) fish plate bars, beating plate bars, crossing
sl eeper bars, fish plates, bearing plates, crossing sleepers
and pressed steel sleepers, railsheavy and 1light crane
rails.
(xiv) wheels, tyres axles and wheel sets.

(xv) wire rods and wires-rolled, drawn, gal vanised, alumi -
ni sed, tinned or coated such as by Copper

(xvi) defectives, rejects, cuttings or end pieces of any of
the above categori es.
By Karnataka act 13 of 1982 Explanation Il was added to item
2 of the IV Schedule with retrospective effect from 1.10.
1957 and to be effective tilt 31.3. 1978 and that Expl ana-
tion reads as foll ows:
"Expl anation 11: Were tax has been paid in respect of the
sal e or purchase of:
(i) iron scrap, cast iron scrap, runner scrap and iron skul
scrap referred toin entry (i) of serial number 2 or in
respect of steel nelting scrap in all forns including stee
skull turnings and borings referred toin entry (x) of
serial nunmber 2 and out of the said scrap, steel senis
(ingots, slabs, bloons and billets of all qualities, shapes
and sizes) referred to. m entry (ii) of serial nunmber 2 are
manuf act ured and sol d; “or
(ii) steel sems (ingots, slabs, bloons and billets of al
qualities, shapes and sizes) referred to in-entry (ii) of
serial number 2 and out of the said steel senmis any re-
rolled products of iron and steel referred to in anyone or
nore of the entries at (iii), (v), (vii) and(xv) serial No.
2 are manufactured and sold, no tax shall be |leviable on the
sale of the said steel sems or the re-rolled products as
the case may be.

Provided that the deal er claining exenption of tax
under this explanation furnished before the assessing au-
thority concerned proof of |evy and paynment of tax by
259
the previous or earliest of successive dealers on'the said
scrap or steel senmis used in the manufacture of <~ the stee
sem s re-rolled products, as the case nmay be.

Provided further that in respect of the said steel
sems or the said re-rolled products of ironand steel,  no
amount was coll ected by the deal er fromhis custonmers by way
of tax or purporting to be by way of tax."

As already stated the appellant purchases “iron scrap
both fromlocal registered dealers and al so fromthe deal ers
outside the State of Karnataka and manufactures ingots and
sells the sane nostly within the State of Karnataka. The
constitutional validity of the above said provision is
chal | enged on the ground that while the appellant’s sale of
i ngots manufactured out of locally purchased scrap will not
be subjected to tax, the appellant’s sale of ingots nanufac-
tured out of scrap purchased fromoutside the State of
Kar nat aka woul d be subjected to tax.

In the FirmA T.B. Mehtab Majid and Co. v. State  of
Madras and Anr., [1963] (Suppl.) 2 SCR 435 this Court con-
sidered the constitutional validity of Rule 16 of the Madras
General Sales Tax Rules. Rule 16 of the Rules which was
i mpugned in the case read as foll ows:

"16.(1) In the case of untanned hides and/or skins the tax
under section 3(1) shall be levied fromthe dealer who is
the last purchaser in the State not exenpt from taxation
under section 3(3) on the amount for which they are brought
by him

(2)(i) In the case of hides or skins which have been tanned
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outside the State the tax under section 3(1) shall be Ievied
fromthe dealer who in the State is the first dealer in such
hi des or skins not exenpt fromtaxation under section 3(3)
on the amount for which they are sold by him

(ii) In the case of tanned hides or skins which have been
tanned within the State, the tax under section 3(1) shall be
levied froma person who is the first dealer in such hides
or skins not exenpt fromtaxation under section 3(3) on the
amount for which they are sold by him

Provided that, if he proves that the tax has already

260

been levied under sub-rule (1) on the untanned hides and
skins out of which the tanned hides and skins had been
produced, he shall not be so |iable.

(3) The burden of proving that a transaction is not |iable
to taxation under this rule shall be on the dealer."

It was contended for the petitioner in that case that
the effect of this rule was that tanned hides or skins
inmported 'fromoutside the State and sold within the State
are subject-to a higher rate of tax than the tax inmposed on
hi des or skins tanned and sold within the State, inasnmuch as
sal es tax on the inported hides or skins tanned outside the
State is on their sale price while the tax on hides or skins
tanned within the State, though ostensibly on their sale
price, is, in viewof the proviso to Clause (ii) of sub-rule
(2) of rule 16, really on the sale price of these hides or
ski ns when they are purchased in the raw condition and which
is substantially | ess than the sal e price of tanned hides or
skins. It was further contended for simlar reasons, hides
or skins inported fromoutside the State after purchase in
their raw condition and then tanned inside the State are
al so subject to higher taxation that hides or skins pur-
chased in the raw condition in the State and tanned " within
the State, as the tax on the forner is on the sale price of
the tanned hides or skins and on the latter is on the sale
price of the raw hides or skins. ~ Such a discrimnatory
taxation was said to offend the provisions of Article 304(a)
of the Constitution.

This Court pointed out that if the dealer has purchased
the raw hide or skin in the State, he does not pay tax on
the sale price of the tanned hi des or skins. He pays on the
purchase price of untanned hides or skins, only. If on the
ot her hand, deal er purchases raw hi des or skins fromoutside

the State and tans themwithin the State, he will be Iiable
to pay sales tax on the sale price of the tanned hides or
skins. He wll have to pay nore for tax even though the

hides and skins are tanned within the State, ~merely on
account of his having inported the hides and | skins  from
out si de and havi ng not paid any tax under subrule (1). This
is one of the reasons on which this Court held that rule
16(2) discrimnated against the inmported hides “or  skins
whi ch had been purchased or tanned outside the State and
that therefore they contravene the provisions of Article
304(a) of *,he Constitution. The next ground on which this
Court invalidated the Rule was that nmere circunstance OF a
tax having been paid on the sale of such hides or skins in
the raw condition did not justify their form ng goods of a
different kind fromthe tanned hides or skins which had been
i mported

261

fromoutside. At the time of sale of those hides or skins in
the tanned state, there was no difference between them as
goods and the hides or skins tanned outside the State as
goods. The simlarity contenplated by Article 304(a) is in
the nature of the quality and kind of the good and not with
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respect to whether they were subject of a tax already or
not .

On the ground that the decision of this Court in AT.B

Mehtab’s case (supra) will result in clains for refund of
tax being preferred by dealers in hides and skins already
assessed wunder the impugned Rule thereby resulting in huge
loss of revenue and will also result in admnistrative
conplications, the Madras General Sales Tax (Special Provi-
sions) Act, 1963 was made. That Act provides that:
"(1) Notwi thstanding anything contained in Madras Genera
Sales Tax Act, 1939 (Madras Act | X of 1939) (hereinafter
referred to as the said Act), or in the rules made thereun-
der (hereinafter referred to as the said rules), during the
period comrencing on the 1st April, 1955 and ending on the
31st March, 1959, in respect of sale of dressed hides and
skins (which were not subjected to tax under the said Act as
raw hides and skins), the tax under the said Act shall be
| evied fromthe dealer who in the State is the first seller
i n such hides and skins not exenpt fromtaxation under sub-
section (3) of section 3 of the said Act at the rate of two
per cent -of the anpbunt for which such hides and skins were
| ast purchased in the untanned condition."

This was challenged in this Court by way of petition

under Article 32 ~of the Constitutionin A  Myjee Abdu
Shakoor and Conpany v. State of Madras, [1964] 8 SCR 2 17 on
the ground that the persons who had purchased raw hi des and
skins in the State of Madras in the relevant period paid
sales tax at 3 pies per rupee and paid no further tax wth
those hides after being tanned were not sold whereas the
petitioners having purchased raw hides and skins from out-
side the State did not at thetine paid tax at that rate on
the purchase price of the raw hides and skins but were not
now |iable under the inpugned provision to pay tax at the
rate of 2 per cent of the anpbunt for which such hides and
skins were | ast purchased in untanned condition. Thus the
contention was that the petitioners would pay a higher tax
than what was paid by the seller (of dressed hide and skins
purchased in the State in raw condition and then tanned and
sold and that, therefore, the inpugned provisions set out
above discrimnate agai nst inported untanned hides
262
and skins. Accepting this contention after referring to the
decision in A T.B. Mehtab’s case (supra) this Court ob-
served:
“In the earlier case, discrimnation was brought  about on
account of sale price of the tanned hides and skins to be
hi gher than the sale price of untanned hides and skins,
though the rate of tax was the sane, while in the present
case, the discrimnation does not arise on account of /dif-
ference of the price on which the tax is levied as the tax
on the tanned hides and’ skins is levied on the anpbunt for
which those hides and skins were last purchased 'in the
unt anned condition, but on account of the fact that the rate
of tax on the sale of tanned hides and skins is higher  than
that on the sale of untamed hides and skins. The rate of tax
on the sale of tanned hides and skins is 2 per cent on the
purchase price of those hides and skins in the untanned
condition while the rate of tax on the sale of raw hides and
skins in the State during 1955 to 1957 is 3 pies per ,rupee.
The difference in tax works out to 7/16 paise of a rupee,
i.e., alittle less than 1/2 naye paise per rupee. Such a
discrimnation would affect the taxation upto the 1st of
August 1957 when the rate of tax on the sale of raw hides
and skins was raised to 2 per cent of the sale price."

Prima facie the ratio of these two decisions applies to
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the facts of the present case. However, it was contended by
the |learned counsel for the Revenue before the H gh Court
that this Court has struck a new or different note in the
cases of State of Madras v. N.K Nataraja Mudaliar, [1968] 3
SCR 829; Rattan. Lal & Co. v. Assessing Authority, [1969] 2
SCR 544 and Associ ated Tanners v. Commercial Tax O ficer
Vi zi anagaram and Qthers, [19861 62 STC 1 and this argunent
was accepted and the inpugned provisions were held valid by
the High Court in the decision under appeal

The point that was raised in the State of Madras v. N K
Nat araj a Mudal i ar (supra), was that Section 8(2)(2A) and (5)
of the Central Sales Tax which permtted levy of tax on
inter-State sale at varying rates in different States were
invalid. In order to understand the exact ratio of the
judgrment which was noticed in the judgnent itself, we have
to note the devel opnent of the law relating to imposition of
tax on interState sale. I'n exercise of the powers conferred
under Entry 58 List 11 of the Seventh Schedul e i n Gover nnment
of India Act and the corresponding Entry 54 of List 2 of the
Sevent h. Schedul e to the Constitution
263
which enable the State to legislature on taxes on the sale
or purchase of goods other than newspaper various States
enacted sales tax laws for the respective States acting on
the principle of territorial nexus and picked out one or
nore ingredients constituting a sale and nade it or themthe
basis of inposing liability for sales tax. This led to the
imposition of nultiple taxation on ~a single inter-State
transaction by different States, each State relying upon
sone territorial nexus between the State and the sale. The
constitutional validity of these provisions were questioned
on the basis of the restriction placed on the |egislative
power under the Constitution. In the State of Bonbay wv.
United Motors (India) Ltd., [1953] SCR 1069 this Court. held
that inporting State is conpetent to levy tax on transac-
tions of sale in the course of inter-State sale or comerce
on persons who are resident outside the territory, /provided
that the goods were delivered in the inporting State for the
purpose of consunption therein. Thus the delivery for con-
sunmption wthin the State was considered to be a point at
which the tax can be levied on inter-State sale. ~But this
deci si on nmade the deal er carrying on business in the export-
ing State anenable to the sales tax law of the inporting
State. The question was again considered by this Court in
Bengal Inmunity Conpany Ltd. v. State of Bihar, [1955] 2 SCR
603. This Court held in that case that a sale or purchase in
the course of inter-State sale, trade or comrerce could not
be taxed by any State until by law it was provided otherw se
by Parliament. This led to the anmendnent of the Constitution
by the Constitution (Sixth Arendnent) Act, 1956. By that
amendnment Article 286 was anended. Entry 92A was “added to
the Union List and Entry 54 was al so suitably amended. The
Parliament then enacted the Central Sales Tax Act, 1956. In
respect of the certain transactions which were held by the
assessing authorities as inter-State sales the assessee
noved the Hi gh Court of Madras under Article 226 seeking a
wit of certiorari quashing the order of assessnment on the
ground that the provisions of the Central Sales Tax Act
which permitted levy of tax at varying rates in different
States on simlar inter-State transactions and thereby
resulting in inequality in burden of tax, affected and
i npeded inter-State trade, comerce and intercourse which
are prohibited under Article 301 and 303(1) of the Constitu-
tion.

The tax under the Central Sales Tax is payable by the
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seller. The State from which the novenent of goods commences
in the course of inter-State sale collects the tax as agent
of the Central Government but section 9(4) provides that the
tax collected under the Act in any State on behalf of the
CGovernment of India are to be assigned to that State. The
schenme of the Central Sales Tax Act has been neatly sunma-
rised if we
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nmay say so with respect, in State of Madras v.N. K. Nataraja
Mudal i ar (supra) and no apology, is needed to quote that
passage in extenso, which reads as follows:

"The scheme of the Act was first to devise definitions of
"inter-State sales’ and 'sales outside the State’, and then
to declare inter-State sales subject to tax, and to 'set up
machinery for levying and collecting tax on those sales.
Transactions in goods which were nmade subject to tax in the
course of inter-State trade or conmmerce were classified into
three broad categories--(1) transactions falling within s.
8(1) i.e. all sales'to Governnent, and sales to a registered
deal er ~other than the Governnent of goods referred to in
sub-s (3) of s. 8(2) transactions falling within s. 8(2)(a)
i.e., sales in respect of declared goods; and (3) transac-
tions falling within s. 8(2)(b) i.e. sales not falling
within (1) in respect of goods other than declared goods.
Sal es of goods in/category (1) were declared liable at the
relevant tinme to pay a tax of two per cent, on the turnover.
On sales of declared goods tax was to be calculated at the
rate applicable to the sale or purchase of such goods inside
the appropriate State. But by s. 15 the tax payabl e under a
State law in respect of any sale or purchase of declared
goods inside the State was not to exceed two per cent of the
sal e or purchase price thereof, and was not |leviable at nore
than one stage. On turnover from sale of goods not  falling
within categories (1) & (2) the rate was seven per cent, or
the rate applicable to the sale or purchase of such 'goods
inside the appropriate State, whichever was higher. But by
sub-s. (2A) of s. 2 it was provided that notwi thstanding
anything contained in sub-s. (1) or sub-s. (2), if ‘under the
sales tax law of the appropriate State the sale or purchase

as the case may be, of any goods by a dealer is exenpt from
tax generally or is subject to tax generally at a rate which
is lower than two per cent. the tax payable under the Act on
the turnover insofar as the turnover or any part therefore
relates to the sale of such goods shall be nil, or  as the
case may be shall be calculated at the lower rate. There is
a slight inconsistency between s. 8(2) and s. 8(2A). if the
rate of tax under the State law is |less than two per cent by
virtue of s. 8(2A), even in respect of turnover falling

within s. 8(2)(b), the rate of tax will not exceed the State
rate; if the State rate exceeds two per cent, tax at the
rate of seven
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per cent or of the State, whichever is higher, shall  pre-
vail. But that has no beating on the question under discus-
sion."

The main contention in Nataraja Midaliar’s case was that
the liability to pay tax on inter-State transacti on depend-
ing upon the rate of tax prevailing in the exporting State,
hanpers trade and commerce by giving or authorising the
giving of preference to one State over another or by making
or authorising the making of discrimnation between one
State and another violating the provisions of Articles 30 1
and 303(1) of the Constitution. After noting the decisions
that every inposition of tax does not ampbunt to restriction
or inpedinent of the free flow of trade or comence but that
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| evy which directly and i medi ately i npede or hanpering the
free flow of trade or comrerce only will fail wthin the
provisions inposed by Articles 301, this Court considered
t he question whether tax inposed under sub-sections (2)(2A)
and (5) of section 8 of the Central Sales Tax Act on inter-
State sales do no anpbunt to law giving or authorising the
giving of any preference to one State over the other on the
ground of varying rates of tax prevailing in different
States. It was argued in that case that the rates of tax on
the sale of the sane or sinmlar comodity by different
States by itself was discrimnatory since it authorised the
pl aci ng of unequal burden on inter-State trade or conmerce
affecting its free flow between the States. It was further
contended that since the rates of tax prevailing in differ-
ent States on transactions of sale were not uniform the
i mpugned provisions affected the free noverent or flow of
goods in inter-State trade. Rejecting this contention this
Court held that;

"The flow of trade does not necessarily depend wupon the
rates of sales tax: it depends upon a variety of factors,
such as the source of supply, place of consunption. exist-
ence of trade channels, the rates of freight, trading facil-
ities, availability of efficient .transport and other facil-
ities for carrying on trade. Instances can easily be imag-
i ned of cases in which notw thstanding the |lower rate of tax
in a particular part of the country goods may be purchased
from another part where a higher rate of  tax prevails.
Supposing in a particular State in respect of a particular
commodity, the rate of tax is 2%but if the benefit of that
low rate is offset by the freight which a nmerchant in anoth-
er State may have to pay for carrying that comopdity over a
| ong di stance, the nerchant would be willing to purchase the
goods froma nearer State, even though the rate of  tax in
that State may be hi gher. Existence of long-standing ' busi-
ness
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relations, availability of comrunications, credit facilities
and a host of other factors-natural and business-enter/ into
the nmaintenance of trade relations and the free flow of
trade cannot necessarily be deened to have been obstructed
nerely because in a particular State the rate of tax on
sales is higher than the rates prevailing in other States."
and that

"by authorising the State fromwhich the novenent of goods
conmences to | evy on transactions of sale Central Sales Tax
at rates prevailing in the State subject to the Ilimtations
already set out, in our judgment no discrimnation can be
deened to be practiced.™

As may be seen fromthe above di scussion the decision in
Nataraja Mudaliar’s case (supra) related to a levy of /'sales
tax on interState sale under the Central Sales Tax Act by a
State in which the novenent of goods commenced subject to
certain exceptions and limtations. If the rate of tax on
inter-State sale was the sane as that for inter-State sale
no discrimnation can be said to arise.

After referring to the decisions in Nataraja Midaliar’s
case (supra) and Haj ee Abdul Shakoor’'s case (supra) and
di stingui shing the same this Court further observed:

"In the two cases the differential treatnent violated Art.
304(a) of the Constitution, which authorises the Legislature
of a State notwi thstanding anything in Arts. 30 1 and 303 by
law to "inpose on goods inported fromother States or the
Union territories any tax to which simlar goods nanufac-
tured or produced in that State are subject, so however, as
not to discrimnate between goods so inported and goods so
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manuf actured or produced.". Inposition of differential rates
of tax by the sane State on goods manufactured or produced
in the State and sinilar goods inported in the State is
prohi bited by that clause. But where the taxing State is not
i mposing rates of tax on inported goods different fromrates
of tax on goods manufactured or produced, Art. 304(a) has no
application. Article 303 prohibits the making of law which
gives, or authorises the giving of, any preference to one
State over another, or makes, or authorises the making of,
and di s-
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crimnation between one State and another. Preval ence of
different rates of sales-tax in the State which have been
adopted by the Central Sales Tax Act for the purpose of |evy
of tax under that Act is, as already nmentioned, not, deter-
m native of the giving of preference or naking a discrimna-
tion."

VWhat is relevant is that A T.B. Mehtab’s case (supra)
and Hajee Abdul Shakoor’s case (supra) are concerned wth
hi des and skins tanned inside the State but by reason of the
raw nmaterial having suffered the tax, the goods tanned out
such raw material was exenpted fromtax which in effect
nmeans not taxable goods or the tax is nil. That is how the
di scrimnation arose in those two cases. W may al so nention
that Nataraja Miudaliar’s case (supra) did not dissent from
the ratio of the judgnent in Mehtab Majid & Co’'s case
(supra) or Haj ee Adbul Shakoor’s case (supra).

In Rattan Lal & Co. & Anr. v. The Assessing Authority &
Anr. (supra) the discrimnation pleaded was that in fixing
the stage of tax for decl ared goods section 5(3) of the Act
made a discrimnation between inported goods and |oca
goods. That provision reads as foll ows:

"(3) Notwi thstanding anything contained inthis Act--

(a) in respect of declared goods tax shall be levied at one
stage and that stage shall be--

(i) in the case of goods liable tosales tax, the stage of
sale of such goods by the |ast dealer liable to /pay tax
under this Act;

(ii) in the case of goods liable to purchase tax, the stage
of purchase of such goods by the |ast dealer liable to pay
tax under this Act;

The argument was that there is a discrimnation between
the first purchase in the case of inmported goods and | ast
sale in the case of local goods. Since the inported goods
m ght be nore expensive by reason of freight etc. or inter-
nedi ary sales having taken place, it was 'said, that the
burden of tax will be heavier and, therefore, “this wll
of fend against the equality clause under Article 304 of the
Constitution. Overruling this objection this Court held:
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"The rate of tax is sane in every case. In State of Madras
v. N K Nataraja Mudaliar, [1969] 1 SCR, this Court  stated
that the essence of Arts. 30 1 and 303 is to enable the
State by a law "to inpose on goods inported from other
States or the Union territories any tax to which simlar
goods manufactured or produced in the State and subject, so,
however as not to discrimnate between goods so inported and
goods so manufactured or produced." It was pointed out by
this Court that "inposition of differential rates of tax by
the sanme State on goods manufactured or produced in the
State and simlar goods inported in the State is prohibited
by that clause. But where the taxing State is not inposing
rates of tax on inported goods different fromrates of tax
on goods nmanufactured or produced, Art. 304 has no
appl i cati on.
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Here also the tax is at the sane rate and there-
fore the tax cannot be said to be higher in the case of
i nported goods. It nmay be that when the rate is applied the
resulting tax is sonmewhat higher but that does not offend
against the equality contenplated by Art. 304. That is the
consequence of ad valoremtax being levied at a particular
rate. So long as the rate is the same Art. 304 is satisfied.
Even in the case of |ocal manufactures if their cost of
production varies, the net tax collected will be nore or
less in some cases but that does not create any inequality
because inequality is not the result of the tax but results
from the cost of production of the goods or the <cost of
their inportation. This ground, therefore, has also no
subst ance.

In Associated Tannerse v. Commrercial Tax O ficer Vizi-
anagaram & Ors. (supra) the facts were these. The assessee
was a tanner who had a tannery at Vizianagaram and was at
the material time a deal er under the Andhra Pradesh Genera
Sal es Tax Act, 1957 (hereinafter called the 'State Act’) as
wel |l as the Central Sales Tax Act, 1956 (hereinafter called
the ’'Central —Act’). The assessee purchased raw hides and
skins in the State of Andhra Pradesh and tanned the sane. He
was selling nostly the tanned hides and skins in the course
of inter-State trade. The assessing officer assessed the
assessee’'s interState sales wunder the Central Act. The
assessee filed a wit petition in the H'gh Court questioning
the constitutional validity of item9(b) of Schedule Ill of
the Andhra Pradesh General Sales Tax Act as unconstitutiona
and void and for a further declaration that no tax could be
269
levied or was |eviable under the Central Sales Tax Act on
inter-State sal es of tanned hides which had already suffered
tax at the untanned stage. Thus the question for considera-
tion was whether tanned hides and skins which has | already
suffered tax at the untanned stage when sold in inter-State
sale was liable for levy of tax under the Central Act. This
was raised in this form because tanned hides and ski'ns which
were not subjected to tax as untanned hides and skins / al one
was liable for the I evy under itens 9(b) of Schedule I'll of
the State Act. The High Court dismissed the wit  petition
relying on the Nataraja Miudaliar case (supra) and Rattan La
& Co. case (supra). The assessee preferred —an appeal by
special leave. This Court was of the view that the  point
involved in the case was no longer res integra and it is
covered by the decision in Nataraja Midaliar case and  held
since "the rate of tax was the sane, both for the goods
brought from outside as well as |ocal goods and it cannot be
said that the taxation did directly and i medi ately restrict
or hamper the free flow of trade, commerce, or intercourse
and it offended Article 304 (a)." But it is pertinent to
point out the further passages appearing in the - judgnent
which actually show the ratio of the judgnent. The 'learned
Judges observed:

"It further appears to us that there is another aspect. The
levy by the State Act is in consonance with the schene  of
the Central Act. By sub-section (2) of section 8 of the
Central Act, the tax payable by any dealer on his turnover
in so far as the turnover or any part thereof relates to the
sal e of goods in the course of inter-State trade or comrerce
not falling under sub-section (1), shall be at the rate
specified in sub-section (2) of section 8."

and this Court further observed:

"The effect of an inposition of tax might work differently
upon different dealers, nanely, those who use inported
tanned goods and those who purchase these locally and tan
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these locally and then sell in the course of inter-State
sal es. But that effect cannot be said to be arising direct-
ly, or as an imedi ate effect of the inposition of the tax.
Therefore there cannot be any question of violation of
article 304(a) of the Constitution.

There is another aspect of the matter. The inposition in
this case was in inplenmentation of the Central Act and it
was submitted on behal f of the respondent that there was
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no prohibition under article 304 of the Constitution on the
Parliament for inmposition of any |aw. The enbargo that was
pl aced by article 304 of the Constitution was on the Legis-
lature of a State.

Sub-article (a) of article 304 of the Constitution reads as
fol |l ows:

"304. Restrictions on trade, conmerce and intercourse anong
States.--Notw t hstandi ng anything in article 30 1 or article
303, the Legislature of a State may by | aw -

(a) inpose on goods inported fromother States or the Union
Territories any tax to which simlar goods nmanufactured or
produced in that State was subject, so, however, as not to
di scri m nate between goods so-inported and goods so manuf ac-
tured or produced.”

Therefore  the prohibition was not on the Parlia-
ment. But in the viewwe have taken on the first aspect of
the matter and in view of the decisions of this Court in the
cases of State of Madras v.N K. Nataraja Midaliar, [1968] 22
STC 376 (SO; (1968) 3 SCR 829 and Rattan Lal & Co. .
Assessing Authority, [1970] 25 STC 136 (SC): (1969) 2 SCR
544, it is not necessary for us-to discuss this aspect any
further. '~

It may be seen fromthese passages cited that the ratio
of the decision as in the case of Nataraja Muidaliar; case
(supra) was that in the case of inter-State sale the levy of
tax is wunder the Central Sales Tax only though for the
purposes of rates of tax that ratewhich is applicable to
| ocal sales is adopted subject to the naxi mum nentioned in
section 8(2) of the Central Act and these deci sions have no
application to a case where the discrimnation pleaded wth
reference to a provision in State lawinposing taxes wth
reference to local as well as in respect of the inported
goods. As we have already noticed the States have no |egis-
lative power to tax inter-State sales and it is only the
Parliament that could make |aw. The Central Act is the 1aw
relating to tax on inter-State sal es nmade by Parlianment. The
State from which the noverent of goods conmences in the
course of inter-State sale collects the tax as agent of the
Central Covernment. On sal e of declared goods tax was to be
levied and collected at the rate applicable to the sale or
purchase of such goods inside the appropriate State  subject
to the maxi num prescribed under section 15 and the  restric-
tion relating to
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taxing it at single point. This is also further subjected to
the rates prevailing for local sales. It is with respect to
these provisions, in the three decisions in Nataraja Midali -
ar case, Rattan Lal & Co. case and Associ ated Tanner case
this Court held that so long the rates applicable are in
accordance with section 8 no discrimnation would arise and
none of the provisions of part XIII of the Constitution
could be said to have been offended. But the case on hand is
not one arising out of Central Act. The tax was |evi ed under
the State Act in respect of steel semis. The State Act
exenpted steel semis which have been manufactured out of
iron scrap which have suffered tax but not the other catego-
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ries where the scrap had not suffered tax at that stage.
This is directly covered by the decision in AT.B. Mhtab's
case (supra) and that decision has not been dissented in
Nataraja Midaliar case (supra) or Rattan Lal & Co's case
(supra). The decision in A T.B. Mehtab's case (supra) is by
a Constitution Bench and had not been dissented so far in
any case. The ratio of the judgnment being fully applicable,
the judgnment of the Hi gh Court under appeal is not accept-
abl e.

We accordingly hold that the provision which is inpugned
in this case is ultra vires and accordingly set aside the
judgrment of the High Court and allow the wit petition filed

by the assessee in the High Court. There will be no order as
to costs.
T.N A Appeal s
al | owed.
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