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Dr. ARIJIT PASAYAT, J.

Leave granted.

Chall enge in this appeal is the order passed by a Division
Bench of the Allahabad H gh Court dismssing the Wit
Petition filed by Shiv Kant Yadav, the appellant herein

Background facts in a nutshell are as foll ows:

Indian G| Corporation (in short the 'Corporation’) invited
applications fromdesirous persons by offering advertisenents
through publication in newspapers to sel ect suitable persons
and grant Letter of Intent (in short "LO') to award deal ership of
SKO' LDO at Jal eshar, Dist. Etah. Appellant and severa
others applied for the sane. The Sel ecti on Board scrutini zed
the applications on 28th and 29th Novenber, 2003. Nanes of
the applicants in order of preference were indicated in the
panel of sel ected candi dates, on the basis of which the
Cor poration proposed to award deal ership. They are as foll ows:
(i) appellant- Shiv Kant Yadav; (ii) respondent No.4- Snt. Usha
Sharma and (iii) Hari Om Singh who was not inpleaded in the
wit petition. Usha and Hari Om Singh filed conplaints inter-
se between thensel ves agai nst aforesaid sel ection contending
that candi dates did not disclose the correct information in
their applications and, therefore, were not qualified to get
deal ershi p. The Corporation held an enquiry on the basis of
the conpl ai nt made agai nst the appellant and relying on the
report received after enquiry passed the order cancelling the
sel ection of the appellant. Consequently, the Head O fice of the
Corporation directed the concerned authority to cancel the
sel ection of the appellant and to issue LO in favour of
respondent No.4 after ensuring that there was no
conpl ai nt/court case pendi ng agai nst the proposed allottee.

The order was chall enged by the appellant by filing a wit
petition.

Appellant in the Wit Petition took the stand that as per
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the enquiry report the total incone of the appellant had been
fixed at Rs.1,64,000/- per annumvis-‘-vis Rs.84,000/- as

di sclosed in his application form The di screpancy has no
bearing as the eligibility criteria was that the income should
not be above rupees two | akhs in the last financial year. The
conpl ai nt made by Hari Om Si ngh agai nst Snt. Usha was

pendi ng and no LO could be issued w thout hol ding an

enquiry.

The Corporation took the stand that the Executive
Sunmary report discloses that incorrect information had been
given and it has been specifically made clear that any
conceal nent of facts/m s-information would result in rejection
of the application.

The decision not to allot the dealership to the appell ant
was on account of the fact that-he did not correctly disclose
the incone and thus violated his own declaration in his
undert aki ng i ncorporated in the application

Wth reference to the application formand the
undertaking the H gh Court held that it was obviously clear
that the incone was not fully disclosed. The plea that the
incone was | ess than rupees two | akhs, did not nmaterially
affect the eligibility of the appellant was not accepted and
accordingly, the wit petition was disnmssed.

I n support of the appeal, it is submitted that there was
no mens rea and nere ni stake and uni ntended om ssi on
cannot be a ground for cancel lation. The inconme of S. K
Fertilizers was not necessary to be disclosed. In the affidavit
before the Selection Board it was clearly stated that S. K
Constructions may have cone into exi stence - in 2002-2003.

Learned counsel for the respondents on the other hand
supported the order saying that once there is suppression in
vi ew of the undertaking the allotment was to be cancell ed.

The fact of making a wong statenent in the application
formand the effect of the undertaking though rendered in

di fferent context in Kendriya Vidyal aya Sangat han-and O's. v.
Ram Rat an Yadav (2003 (3) SCC 437), State of A'P. and Anr. v.
T. Suryachandra Rao (2005 (6) SCC 149) and Bhaurao Dagdu
Paral kar v. State of Maharashtra and O's. (2005 (7) SCC 605)
need to be noted.

In Kendriya Vidyal aya’s case (supra) it was noted as
fol | ows:

"11. It is not in dispute that a crimnal case
regi stered under Sections 323, 341, 294, 506-
B read with Section 34 | PC was pending on the
dat e when the respondent filled the attestation
form Hence, the information given by the
respondent as agai nst colums 12 and 13 as
"No" is plainly suppression of materia
information and it is also a fal se statenent.
Admittedly, the respondent is hol der of BA,
BEd and MEd degrees. Assuming even his
medi um of instruction was H ndi throughout,

no prudent man can accept that he did not
study English | anguage at all at any stage of
his education. It is also not the case of the
respondent that he did not study English at
all. If he could understand colums 1-11
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correctly in the sanme attestation form it is
difficult to accept his version that he coul d not
correctly understand the contents of columms

12 and 13. Even otherwise, if he could not
correctly understand certain English words, in
the ordinary course he could have certainly
taken the hel p of sonebody. This being the
position, the Tribunal was right in rejecting the
contention of the respondent and the High

Court committed a nmanifest error in accepting
the contention that because the nedi um of
instruction of the respondent was Hindi, he
coul d not understand the contents of col ums

12 and 13. It is not the case that colums 12
and 13 are |eft blank. The respondent coul d
not have said "No" as agai nst colums 12 and

13 wit hout understandi ng the contents.
Subsequent. wi t hdrawal ~of crim nal. case

regi stered agai nst the respondent or the

nature of offences, in our opinion, were not
materi al .- The requirement of filling colums 12
and 13 of the attestation formwas for the

pur pose of verification of character and

ant ecedents of the respondent as on the date

of filling and attestation of the form
Suppressi on of material information and

maki ng a fal se statenent has a clear bearing

on the character and antecedents of the
respondent in relation to his continuance in
servi ce.

12. The object of requiring information in
colums 12 and 13 of the attestation form and
certification thereafter by the candi date was to
ascertain and verify the character and
antecedents to judge his suitability to continue
in service. A candidate havi ng suppressed
material information and/or giving false

i nformati on cannot claimright to continue in
service. The enpl oyer having regard to the
nature of the enploynment and all other

aspects had the discretion to termnate his
services, which is nade expressly clear in para
9 of the offer of appointnent. The purpose of
seeking information as per colums 12 and 13

was not to find out either the nature or gravity
of the offence or the result of a crimnal case
ultimately. The information in the said

col ums was sought with a view to judge the
character and antecedents of the respondent

to continue in service or not. The Hi gh Court,
in our view, has failed to see this aspect of the
matter. It went wong in saying that the
crimnal case had been subsequently

wi t hdrawn and that the of fences, in which the
respondent was alleged to have been invol ved,
were al so not of serious nature. In the present
case the respondent was to serve as a Physica
Educati on Teacher in Kendriya Vidyal aya. The
character, conduct and antecedents of a

teacher will have sone inpact on the m nds of
the students of inpressionable age. The
appel | ants havi ng considered all the aspects
passed the order of dism ssal of the

respondent from service. The Tribunal after
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due consideration rightly recorded a finding of
fact in upholding the order of dism ssal passed
by the appellants. The Hi gh Court was clearly
in error in upsetting the order of the Tribunal
The Hi gh Court was again not right in taking
note of the withdrawal of the case by the State
Governnent and that the case was not of a
serious nature to set aside the order of the
Tri bunal on that ground as well. The

respondent accepted the offer of appointnent
subject to the ternms and conditions mentioned
therein with his eyes wi . de open. Para 9 of the
sai d menorandum extract ed above in clear

terns kept the respondent informed that the
suppression of any information may lead to

di sm ssal fromservice. Inthe attestation form
the respondent has certified that the
information given by himis correct and
conplete to the best of his know edge and
belief; if he could not understand the contents
of columms 12 and 13, he could not certify so.
Having certified that the information given by
himis correct and conplete, his version

cannot be accepted. The order of term nation

of services clearly shows that there has been
due consi deration of various aspects. In this
view, the argument of the |earned counsel for
the respondent that as per para 9 of the

menor andum the term nati on of service was

not automatic, cannot be accepted.”

It is to be noted that the enquiry report relates to S. K
Fertilizers whereas the affidavit alleged to have been filed
where reference was made to S. K Construction has no
rel evance. It is not in dispute that in the affidavit the appell ant
had stated about the inheritance of i ncone yielding property.
In the report after taking note of the appellant’s stand it was
concl uded as foll ows:

"Conmments: Sh. Shiv Kant Yadav has adnitted
through affidavit that he has inherited two
houses fromhis father, which is being used for
personal use only and as such there is no
incomre in the year 1999-2000 on this account
(Annex-c). He has also adnitted to be the
owner of two shops which are currently not in
use and lying vacant. Wth regard to three
vacant shops, | do not agree since all the nine
shops, which he has shown nme at the tinme of
ny visit comes under the joint property and
si nce six shops have been given on rent,
automatically Sh Shiv Kant Yadav gets one
third share of the joint property. However,
conpl ai nant has produced a letter issued by
Nagar Panchayat Jaithra dated 26-03-04
(Annex-H) stating that Sh Shiv Kant Yadav,
s/o Veri Singh Yadav has Rs. 14, 000/ - per
nonth towards rental from shops and

Rs. 3,000/ - per nonth towards rental from
house. Thus, the incone for the year 1999-
2000 works out to be approxinmately

Rs. 68, 000/ - towards his share fromthe joint
property. Encl osed annexures. The all egation
stands proved and the inconmes from house

and shops have not been shown in the
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application.”

There was a requirenent to disclose the true and correct
fact which does not appear to have been done.

The undertaki ng reads as foll ows:

"That | amfully aware that Indian GOl
Corporation (nane of the G| Conpany) under
its policy will not appoint ne as their
dealer/distributor, if I amenployed. | shal
have to resign fromthe service and produce
proof of acceptance of ny resignation by ny
enpl oyer to Indian O | Corporation Ltd. (Nane
of the G| Conpany) before issuance of Letter
of Appointnment for the

deal er shi p/ di stributorship

That if any information/declaration given by
nme in my ‘application or in any docunent
submitted by ne in support-of ny application
for the award of SKO LDO

deal ershi p/distributorship or in this
undert aki ng shall be found to be untrue or
incorrect or false/Indian G| Corporation (nane
of the G| Conpany) would be within its rights
to withdraw the letter of intent/ternmnate the
deal ershi p/distributorship (if already

appoi nted) and that, I would have no claim
what soever, agai nst Indian O | Corporation
(nanme of the QI Comnpany) for such
withdrawal /term nation."

In view of the undertaking that if any factual ms-
statement or declaration is nmade that permts cancel | ation of
the allotnment. The order of the High Court does not suffer from
any infirmty to warrant interference. The appeal i's dism ssed
with no order as to costs.




