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HEADNOTE:

The respondents filed under s. 18A(2) of the Inconme-tax Act,
1922, estimates of their incone for the assessnment vyear
1948, 1948-49 and made advance paynents of tax. On  31st
Mar Ch 1953 the regul ar assessnment was made, but the |ncone-
tax Oficer omtted to charge penal interest as required by
s. 18A(6) even though the tax paid was |ess than 80%of the
tax determined. The error was discovered during audit ~and
the Incone-tax Officer rectified the error-after notice in
1956, wunder s. 35 of the Act. Wen the notice demanding
interest was issued, the respondents chall enged the order
before the Conmm ssioner on the ground that the omssion to
charge pepal interest could not be considered a mstake
apparent from the record, in view of the proviso to s.
18A(6), which was introduced on 24th May 1953 but “was nade
retrospective from 1st April 1952, giving power 'to the
Income-tax O ficer to reduce or waive the interest payable
by the assessee. The Conmi ssioner did not accept the
contention. The respondents then noved the Hi gh Court under
Art. 226 of the Constitution and the H gh Court quashed the
noti ce of denand.

In his appeal to this Court, the Commi ssioner contended that
: (i) no retrospective operation was effectively given to
the proviso, because the rules, which alone could render
that discretion operative, were franed only in Decenber
1953, and (ii) there was nothing to show that the Incone-tax
Oficer had purported to exercise his discretion when he
passed the order of assessnent but did not inpose pena
i nterest under s. 18A(6). Me respondent rai sed a
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prelimnary objection that the appeal was i nconmpet ent
because (a) the High Court had no power under Art. 133 to
certify the appeal as a proceedi ng under Art. 226 was not a
civil proceeding within the neaning of Art. 133, and (b)
even if some proceedi ngs under Art. 226 could be treated as
civil proceeding, when relief is sought against the |levy of
a tax, the proceeding could not be so treated as it cones
under " other proceeding" as contrasted with a civi
proceeding, referred to in Art. 132(1).

HELD : (i) (by Full Court) : There is no ground for
restricting the expression "civil proceeding"” only to those
proceedi ngs which arise out of civil suits or proceedings
which are tried as civil suits, nor is there any rationa
basis for excluding fromits purview proceedings instituted
and tried in the Hi gh Court in exercise of its jurisdiction
under Art. 226, where the aggrieved party seeks -relief
agai nst infringement of «civil rights by authorities
purporting to act in-exercise of the powers conferred upon
them by revenue statutes. [200 B-D]

(Per P. B. @&jendragadkar, C-J., K. N Wanchoo, J. C. Shah

and S. M _Sikri, JJ) : The expression "civil proceeding"
covers all proceedings in which a party asserts t he
exi stence of a civil right conferred by the civil law or by
statute, and clains relief for breach thereof. It is one in

which a person seeks to enforce by appropriate relief the
al | eged i n-

191

fringement of his civil rights against another person or the
State and which, if the claimis proved, would result in the
decl aration express or inmpliedof the right claimed and
-relief such as paynent of ~debt, danmges, conpensation

delivery of specific property, enforcenent of  persona

rights, determination of status, etc. By a petition for a
wit under Art. 226, extraordinary jurisdiction, which is
undoubtedly special and exclusive of the H gh Court is
i nvoked. But on that account the nature of the proceeding
in which it is exercised is not altered. The character of a
proceedi ng depends, not upon the nature of the  Tribuna

which is invested with authority to grant -relief but upon
the nature of the right violated and the appropriate relief
whi ch may be claimed. [196B, G H 197H]

There is no warrant for the view that fromthe category of

civil proceedings, it was intended to exclude proceedings
relating to or which seek relief against enforcenent  of
taxation laws of the State. |If a person is called upon to

pay tax which the State is not conpetent to levy, or which
is not inposed in accordance with the law which pernmits
imposition of the tax, or in the levy, assessnment. and
collection of which rights of the tax-payer are infringed in
a manner not warranted by the statute, a proceeding to
obtain relief, whether it is fromthe tribunal set up by the
taxing statute or fromthe civil court, would be regarded as
a civil proceeding. The words "other proceeding” in  Art.
132(1) refer only to proceedi ngs which nmay be neither civi
nor crimnal, such as, proceedings for contenpt of court and
for exerci se of di sciplinary jurisdiction agai nst
professionals. it is not because a reference under s. 256 of
the Income-tax Act to the High Court is not a civi
proceeding that a certificate under Art. 133 rmay not be
granted, necessitating the enactment of s. 261 for granting
such a certificate, but, because of the advisory character
of the jurisdiction exercised by the H gh Court, the High
Court’s opinion is not a judgenment, decree or order wthin
the nmeaning of Art. 133. [196 DG 197FE]

(ii) (By Full Court) : It is true that the proviso operates
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only in respect of cases and under circunstances as may be
prescribed by the rules, but as soon as the rules were
franmed which effectuate the purpose for which the proviso
was enacted, the proviso and the rules becane effective
retrospectively from 1st April 1952. [202E]

T. Cajee v. U Jormanik Slem [1961] 1 S.CR 750,
di stingui shed.

M K. Venkatachalam |.T.0. . Bonbay Dyei ng and
Manuf acturing Co. Ltd. [1959] S.C. R 703, applied.
(iii) (Per P. B. Gjendragadkar, C.J., K N Wanchoo, J.

C. Shah and S. M Sikri, JJ.) : The Hi gh Court was right in
setting aside the order passed by the Comm ssioner w thout
considering the proviso (5) to s. 18A(6) which was clearly
applicable to the case of the, assesse. [205E]

The I ncome-tax O ficer, on the |Ianguage of s. 18A(6) on the
date of nmaking the assessnment order, was bound to inpose
liability for payment of penal-interest. But by reason of
the retrospective operation given to the proviso added in
1953, the Oficer mnust be deemed to have possessed
di scretion “to reduce or waive interest payable by the
assessee, on the date on which he nade the assessnment order
The order which did not take note of the | aw deermed to be in
force nmust be regarded as defective; and the fact that the
of fered could not in making the assessnent have adjusted his
approach to the problembefore himin the light of those
provisions is irrelevant in considering the legality of his
order. [202A, C 205 B-(C

Per Mudhol kar, J. (dissenting) : Eventhough the proviso and
the rule rmust be deened to have been in force on 1st Apri
1952, the om -

192

ssion to charge penal interest at thetime of nmking the
regul ar assessnent could not be ascribed to the exercise of

di scretion by the incone-tax Officer. |In fact, when he made
the assessment, he had no discretion and was bound by law to
charge penal interest. H s omssion to do so nust be

ascribed to an oversight and not to deliberateness. He was
conpetent to rectify the mstake under s. 35 and’ when he
exercised his power under the section he hinself accepted
the position that what he did earlier was through  m stake.
[209 CE G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1003 and
1004 of 1963.

Appeal s fromthe judgnent and orders dated Novenber 13, 1958
of the Bonbay High Court in Mscellaneous Petition No. 217
and 218 of 1958.

C K. Daphtary, Attorney-GCGeneral, R Ganapathy |yer and

B. R G K Achar, for the appellants (in both the
appeal s) .

A V. Viswanat ha Sastri, C. A Ramachandran, J. B. Dada-
chanji, 0. C. Mathur and Ravi nder Narain, for the respondent
(in both the appeal s).

The Judgnent of GGajendragadkar, C.J., Wanchoo, Shah, and
Sikri, JJ. was delivered by Shah, J. Midhol kar, J. delivered
a di ssenting Opinion.

due notice to the assessee”

Shah, J. The 1st Income-tax Oficer, C 11 Ward, Bonbay
served a notice tinder s. 18-A(1) of the Indian |ncone-tax
Act, 1922 calling upon Bhagwandas Keval das- who wil |
hereinafter be called 'the assessee’-to pay in four equa
install ments Rs. 25,973/5 as advance-tax for the assessnent
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year 1948-49. On Septenber 17, 1947 the assessee filed an
estimate of his income under s. 18-A(2) and of the tax
payable by him and on January 10, 1948 he filed a revised
esti mate. An order under S. 23-B of the Act provisionally
assessing the income was nade by the Incone-tax Officer and
pursuant thereto on August 23, 1950 the assessee paid the
tax so assessed. Regular assessnent of the income of the
assessee was nade on March 31, 1953 by the |Incone-tax
Oficer, and it was found that the tax paid on the basis of
the estimate of the assessee was |ess than eighty per cent
of the tax determined as a result of the regular assessment.
But the Income-tax O ficer made no charge for interest under
sub-s. (6) of S. 18-A of the Income-tax Act.
The departnental auditor raised an objection in auditing
accounts of C 11 Ward that a mistake was conmitted by the
I ncome-tax Officer in failing to charge interest in making
the order of assessnent agai nst the assessee. On Septenber
21, 1956 the Inconme-tax O ficer served a notice wupon the
assessee requiring him
193
to show cause why the mistake i n not levying interest be not
rectified and why he should not be directed to pay "pena
interest’ under s. 18-A(6).  On Cctober 4, 1956 the | ncone-
tax Oficer recorded the follow ng order
"During “the internal checking of GC 11 Ward,
the Auditor has pointed out a mistake in not
chargi ng penal interest under s. 18-A(6). As
this mstake is apparent fromrecord the sane
is rectified wunder s. 35 after  giving due
notice to the assessee"
and served a notice of demand calling upon the assessee to
pay Rs. 14,929/10 as interest due under s. 18-A(6) for the
peri od January 1, 1948 to July 22, 1950.
In exercise of his powers under s. 33-A, by order dated Feb-
ruary 1, 1958, the Conmi ssioner of |Incone-tax confirnmed the
order of the Income-tax Oficer rectifying the origina
order of assessnent and inposing liability to pay interest,
subject to the nodification that interest be paid only till
June 13, 1950.
The assessee then nmoved the High Court of Judicature at
Bonbay by a petition under Art. 226 of the Constitution for
issue of a wit certiorari sumoning the record of the -case
and for an order quashing or setting aside the order ~passed
under s. 33-A(2) by the Comm ssioner of Incone-tax and the
order passed by the Incone-tax Officer under s. 35 and the
noti ce of demand pursuant to that order. The Hi gh Court of
Bonbay following its earlier judgment in. the case of
Shantilal Ravji v. M C Nair, IV Income-tax Oficer, 'G
Ward, Bonbay and Another(1) directed that the orders passed
by the Income-tax O ficer and by the Conmi ssioner of | ncone-
tax be quashed. Against the order passed by the High Court
the Conmi ssioner of Incone-tax and the Incone-tax Oficer
have, with certificate granted by the H gh Court, appeal ed
to this Court.
At the hearing of this appeal counsel for the assessee
raised an objection in linng that the appeal filed by the
Comm ssioner and the Incone-tax OFficer was incompetent.
because the High Court had no power under Art. 133 of the
Constitution to certify a proposed appeal against an order
in a proceeding commenced by a petition for the issue of a
wit under Art. 226 of the Constitution. It was urged that
the proceeding before the H gh Court was not " a civi
proceedi ng" within the neaning of Art. 133. Article 133 of
the Constitution, insofar as it is material, by the first
cl ause provides
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(1) (21958) 34 I.T.R 439.
194
"An appeal shall lie to the Suprenme Court from
any judgment, decree or final order in a civi
proceeding of a High Court in the territory of
India if the High Court certifies-
(a) that the ampbunt or value of the subject-
matter of the dispute in the court of first
instance and still in dispute on appeal was
and is not less than twenty t housand
rupees***; or
(b) that the judgnent, decree or final order
i nvol ves directly or indirectly sone claim or
guestion respecting property of the like
anount or-val ue; or
(c) that the case is a fit one for appeal to
the Supreme Court;
The power to issue a certificate under Art. 133 nay be exer-
cised ‘only in respect of a judgment, decree or final order
of a High Court in a civil proceeding, and the order passed
by the High Court disposing of the petition filed by the
assessee for the issue of a wit under Art. 226 is a
judgrment. But M. A V. Vishwanath Sastri for the assessee
contended in the first instance that the expression "civi
proceeding” -in Art. 133 only neans a /proceeding in the
nature of or triable as a civil suit and a petition for the
i ssue of a high prerogative wit ~not -being such a
proceedi ng, against the order passed by the H.gh Court no
appeal lay to this Court with certificate under. Art. 133.
In the alternative, counsel contended that even if a
proceeding for the issue of a wit under Art. 226 of the
Constitution my in certain cases be treated as a civi
proceeding, it cannot be so treated when the party aggrieved
seeks relief against the levy of tax or-revenue clained to
be due to the State.
This Court is invested by the Constitution wth appellate
jurisdiction of great anplitude exercisable over all courts
and tribunals in India. The jurisdiction nmay be “exercised
in respect of any judgnment, decree, determ nation, sentence
or order in any cause or natter passed by -any court or
tribunal other than a judgnment, determ nation, sentence _or
order made or passed by any court or tribunal -under any |aw
relating to the Armed Forces: Art. 136. Exercise of this
power depends solely wupon the discretion of the Court.
Appeals lie to this Court also fromorders passed in certain
classes of cases when certified by the Hgh Courts. An

appeal lies fromthe judgment, decree or final order of a
H gh Court in a civil, crimnal or other proceeding, if the
195

High Court certifies that the case involves a substantia
guestion of law as to the interpretation of the Constitution
Art. 132(1). Am appeal also lies from any judgnent,
decree or final order in a civil proceeding of a Hi gh Court
if the H gh Court certifies that the case satisfies the
conditions in cls. (a), (b) or (c) of Art. 133(1), or from
any judgnent or final order or sentence in a crimina
proceeding of a Hgh Court, if the case falls wthin the
description of cls. (a) & (b) of Art. 134, or if the Hi gh
Court certifies that the case is a fit one for appeal. It
is clear that under Art. 136 against the adjudications of
all courts and tribunals (subject to the exception already
noti ced) whatever be the character of the proceeding,
appeals lie with leave to this Court. An appeal lies
against the adjudication of a High Court as a mtter of
right, what ever the nature of the pr oceedi ng, with
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certificate that it involves a substantial question of |[|aw
as to the interpretation of the Constitution, and in civi
proceeding with certificate of the nature set out in cls.
(a), (b) or (c) of Art.. 133, and in crimnal proceedings in
condi tions mentioned in cls. (a) and (b) and with
certificate under cl. (c) of Art. 134.
Counsel for the assessee said that proceedings instituted in
the High Court in exercise of its jurisdiction--original or
appellate may be broadly classified as (i) proceedings
civil, (ii) proceedings crinminal, and (iii) proceedings
revenue, and where the case does not involve a substantia
guestion as to the interpretation of the Constitution, from
an order passed in a proceeding civil, an appeal Ilies to
this Court with certificate granted under Art. 133 of the
Constitution, and froma judgnent, final order or sentence
in a crinminal proceeding an appeal lies with certificate
(,ranted wunder Art. 134 of the Constitution, but from an
order passed in a proceeding relating to revenue the right
of appeal may be exercised only with | eave of this Court.
Counsel .« 'seeks support for this argunent prinmarily from the
phraseology wused in Art. 132 of the Constitution. That
Article, by its first clause, provide-,

"An appeal shall lie to the Suprene Court from

any judgment, decree or final order of a High

Court in‘the territory of India, whether in a

civil, /crimnal or other proceeding, if the
H gh Court certifies that the case involves a
substanti al guestion ~of law as to t he

interpretation of this Constitution."
Counsel relies upon the classification of proceeding nmade in
Art. 132(1) and seeks to contrast it with the  phraseol ogy

used in Arts. 133(1) & 134(1). He says that  "other
proceeding" in Art. 132(1)

196

falls wthin the residuary class of pr oceedi ngs ot her
than civil or crimnal, and such a proceeding includes a
revenue proceeding. The expression "civil proceeding" is
not defined in the Constitution, nor in the General C auses
Act. The expression in our judgnent covers all proceedings
in which a party asserts the existence of a civil right
conferred by the civil law or by statute, and clainms relief

for breach thereof. A crimnal proceedi ng on the other hand
is ordinarily one in which if carried to its conclusion it
may result in the inposition of sentences such as death,
i mprisonnent, fine or forfeiture of property. It~ also
i ncl udes proceedings in which in the larger interest of the
State, orders to prevent apprehended breach of the peace,
orders to bind down persons who are a danger to the
mai nt enance of peace and order, or orders  ained at
preventing vagrancy are contenplated to be passed. But the
whol e area of proceedi ngs, which reach the High Courts is

not exhausted by classifying the proceedings as civil and
crimnal. There are certain proceedings which may be
regarded as neither civil nor crimnal. For instance,
proceeding for contenpt of Court and for exercise  of
di sciplinary jurisdiction agai nst | awyer or ot her
prof essionals, such as chartered accountants nay not fal

wi t hin the classification of proceedings, civil or

crimnal. But there is no warrant for the view that fromthe
category of civil proceedings, it was intended to exclude
proceedings relating to or which seek relief agai nst
enforcenent of taxation |laws of the State. The primary
object of a taxation statute is to collect revenue for the
governance of the State or for providing specific services
and such laws directly affect the civil rights of the tax-
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payer . If a person is called upon to pay tax which the
State is not conpetent to levy, or which is not inmposed in
accordance with the | aw which pernits inposition of the tax,
or in the levy, assessnment and collection of which rights of
the tax-payer are infringed in a manner not warranted by the
statute, a proceeding to obtain relief whether it is from
the tribunal set up by the taxing statute, or fromthe civi
court would be regarded as a civil proceeding. The
character of the proceeding, in our judgnent, depends not
upon the nature of the tribunal which is invested wth
authority to grant relief but upon the nature of the right
viol ated and the appropriate relief which may be claimed. A
civil proceeding is therefore one in which a person seeks to
enforce by appropriate relief the alleged infringenment of
his civil rights against another person or the State, and
which if the claimis proved would result in the declaration
express or inmplied of the right claimed and relief such as
payment of debt, damages, com

197

pensation, ~delivery of specific property, enforcenent of
personal rights, determ nation of status etc.

There is therefore under the Constitution a right of appea
to, this Court with special |eave fromthe adjudications of
all courts and tribunals (except tribunals constituted by or

under laws relating to Arned Forces). An appeal also lies
to this Court against all adjudications by a H gh Court from
j udgrent s, decrees and orders in cases - in whi ch a

substantial question as to the interpretation of t he
Constitution is involved, whatever the nature of t he
pr oceedi ng. Appeal s- fromcrimnal proceedings lie as a
matter of right in cases falling within cls. (a) and (b) of
Art. 134, and in cases certified as fit for appeal under cl

(c) of Art. 134, and fromcivil proceedings of the nature
certified by the H gh Court under Art. 133(1) cls. (a), (b)

or (c).
For reasons already stated, a proceeding for relief / against
infringement of «civil right of a person is a civi

proceedi ng even if the infringenment be in pur ported
enforcenent of a taxing statute. Section 261 of ‘the I'ncome-
tax Act 1961 under which an appeal lies to this Court from
any judgnent delivered on a reference made under -s. 256 .in
any case which the High Court certifies to bea fit one  for

appeal to this Court is not an exception to that rule. It
is not because the reference is not a civil proceeding that
a certificate wunder Art. 133 may not be ~granted: it is

because of the advisory character of the jurisdiction
exercised by the H gh Court under s. 256 that the opinion
delivered by the H gh Court in a reference under s. 256 is
not a judgnment, order or decree within the neaning of /Art.
133. Simlarly the enactnment of s. 54 of the Land
Acqui sition Act which expressly provides for an appeal to
this Court, subject to the provisions contained in s. 110 of
the Code of Civil Procedure, froman award, or from any part
of the award nade by the Court is easily appreciated, if
regard be had to the character of the adjudication, which is
in the nature of an award in an arbitration: see Rangoon
Bot at oung Conpany Ltd. v. The Col | ector, Rangoon(1l).

By a petition for a wit under Art. 226 of the Constitution

extraordinary jurisdiction of the High Court to issue high
prerogative wits granting relief in special cases to
persons aggrieved by the exercise of authority-statutory or
otherwi se-by public officers or authorities is invoked.
This jurisdiction is undoubtedly special and exclusive, but
on that account the nature of the proceeding in which it is
exercised is not altered. \Where a revenue
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authority seeks to levy tax or threatens action in purported
exerci se of powers conferred by an Act relating to revenue,
the primary inpact of such an act or threat is on the civi
rights of the party aggrieved and when relief is claimed in
that behalf it is a civil proceeding, even if relief is
clained not in a suit but by resort to the extraordinary
jurisdiction of the High Court to issue wits.

It is not weasy to attribute to the expression "revenue
proceedi ng" any precise connotation, and in interpreting
Arts. 132 (1) and 133 it would be difficult to project the
sonmewhat anomml ous provision contained ins. 226 of the
Government of India Act, 1935 under which, for historica
reasons, it was enacted that unless otherwi se provided by
the appropriate |egislature, no H gh Court shall have any
original jurisdiction inany matter concerning the revenue,
or concerning any act ordered or done in the collection
thereof according to the usage and practice of the country
or the law for the tinme being in force. This section barred
the H gh  Court fromexercising original jurisdiction in
matters concerning revenue. ~There was no such bar agai nst
subordinate courts, nor against the exercise of appellate
jurisdiction by the Hgh Courts in matters concerning
revenue instituted /in subordinate courts. No provision has
been made in the Constitution sinmlar to'S. 226 of the
Government of India Act, and there is no reason to think
that it was intended to deprive the High Court of its power
to certify cases concerning revenue, by enacting that the

Hi gh Court may certify a case in a civil proceeding. No
ground is suggested for acceptance that while renbving the
ban against the Hgh Court’s original jurisdiction in

matters concerning revenue, the Constitution inposed another
ban against the exercise of power to certify cases | decided
by the H gh Court in the appellate as well as origina
jurisdiction when the cases concerned revenue.

We have already set out our reasons for holding that a Pro-
ceedi ng taken for recovery of a tax is not "ot her
proceedi ng’ wunder Art. 132 (1) : such a proceeding is a
civil proceeding within the neaning of Art. 133(1). The
object of referring to "other proceeding” in that clause .is
nmerely to enphasize that adjudications made in proceedi ngs
which are not included in the description civil or crimna
would still attract the provisions of Art. 132 (1) in case
they raise a substantial question of Jlaw as to  the
interpretation of the Constitution. A proceeding in which
relief is clained against action of revenue authorities is
i ncl uded in the civil proceeding and not 'in "ot her
proceeding” wthin the neaning of Art. 132(1), and an
aggrieved party’'s right to appeal to this Court from orders
in those proceedings is exercisable in

199

the same nmanner as it would be in the case of a decree,
order or judgment in any other civil proceeding.

A large nunber of cases have arisen before the High Courts
in India in which conflicting views about the neaning of the
expression "civil proceeding" were expressed. |n some cases
it was held that the expression "civil proceeding" excludes
a proceeding instituted in the H gh Court -for the issue of
a -wit whatever may be the nature of the right infringed
and the relief clained: in other cases it has been held that
a proceeding resulting froman application for a wit Linder
Art. 226 of the Constitution nmay in certain cases be deened
to be a "civil proceeding", if the claimmade, the right
infringed and the relief sought warrant that inference : in
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still another set of cases it has been held that even if a
proceedi ng comenced by a petition for a wit be generally
categorised as a civil proceeding, where the jurisdiction
which the Hi gh Court exercises relates to revenue, the
proceeding is not civil. A perusal of the reasons given in
the cases pronpt the foll owi ng observations. There are two
prelimnary conditions to the exercise of the power to grant
certificate : (a) there nmust be a judgnent, decree or fina
order, and that judgnent, decree or final order nmust be made
in a civil proceeding. An advisory opinion in a tax
reference may not be appealed fromw th certificate under
Art. 133, because the opinion is not a judgnment, decree or
final order, and (b) a proceeding does not cease to be

civil, when relief is claimed for enforcenment of civi
rights nerely because the proceeding is not tried as a civi
suit. In a large mgjority of the cases in which the

jurisdiction of the H gh Court to certify a case under Art.
133(1) - was negatived it appears to have been assumed that
the expression "other proceeding” used in Art. 132 of the
Constitution is or includes a proceeding of the nature of a
revenue proceeding, and therefore ‘the expression "civi
proceeding" in Art. 133(1) does not include a revenue
proceedi ng. This assunption for reasons already set out is
erroneous.

We do not think that any useful purpose will be served by
entering upon a detailed analysis of the cases to which our
attention was invited in which the view has been expressed
that in a petition under Art. 226 of the Constitution where
relief is clained in respect of -action sought to be taken
by the revenue authorities, the H gh Court has no power to
issue a certificate under Art. 133 of the Constitution
Express prescription of two independent conditions by the
Constitution on the existence of whi ch alone the
jurisdiction of the Hi gh Court may be invoked, has in some
cases

200

been obliterated, and the ground that froman order in a
reference in a case concerning revenue for opinion, a
certificate may not be granted under Art. 133, because there
is no judgnent, decree or final order has been projected
into a ground for denying that proceeding the character of a
civil proceeding.

On a careful review of the provisions of the Constitution,
we are of the opinion that there is no ground for
restricting the expression "civil proceeding" only to those
proceedi ngs which arise out of civil suits or proceedings
which are tried as civil suits, nor is there any rationa
basis for excluding fromits purview proceedi ngs' instituted
and tried in the Hgh Court in exercise of its jurisdiction
under Art. 226, where the aggrieved party seeks relief
agai nst infringenment of civil rights by authorities purport-
ing to act in exercise of the powers conferred upon them by

revenue statutes. The prelimnary objection raised by
counsel for the assessee nust therefore fail
We may now turn to the question which is raised on the

nerits in this appeal. Section 18-A which was added by the
Indian Income-tax (Anendnent) Act 11 of 1944 for inposing
liability for advance paynment of tax enacts by the first
sub-section, insofar as it is material, that where there is
no provi sion nmade for deduction of incone-tax at the tine of
paynment, the Incone-tax O ficer nmay on or after t he
conmmencenent of any financial year, by order in witing,
require an assessee to pay quarterly to the credit of the
Central CGovernnent the income-tax and super-tax payable on
so much of such income as is included in his total incone of
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the |latest previous year in respect of which, he has been
assessed. Contrary to the two basic concepts of the schene
of the Indian Income-tax Act under which tax is charged upon
the incone of the previous year and not the incone of the
assessment year, and liability does not arise until the
annual Finance Act is passed charging income to tax, s. 18-A
introduces within the schene of the Act the principle of
advance paynent of tax and authorises collection of advance
tax before the assessnent year commences and before even the
Fi nance Act which inposes liability is enacted. But this
tax is advance tax which is to be adjusted against tax
payabl e on the income of the financial year in the light of
the total income which may be conputed and also in the |ight
of the Finance Act which may be passed. Assessnment and
denmand for advance paynent of tax are therefore provisional
If wultimately the advance tax paid is in excess of the tax
finally assessed, refund will be granted to the assessee;
if the advance tax

201
paid is less than what is payable, the balance becones
payable on the final assessnent. Wth the object of

enforcing conmpliance wth the provision for paynment of
advance tax effectively, and at the sane time to protect the
assessee from avoi dabl e ‘harassnment, the Legislature made a
provi si on under sub-s. (2) of s. 18-A enabling the assessee
before the last instalment is due to intimate his own
estimate of the inconme of the previous year to the I|ncomne-
tax O ficer and the tax payable by himcal culated in the
manner laid down insub-s. (1) and to pay such anmount as
accords with his estimate. Provision is also. mde for
submitting revised estimate of inconme. The Legislature by
sub-s. (6) also on the other hand penalises an assessee who
seeks to evade liability to pay advance tax by
underestimating his income by providing that if in any vyear
an assessee paid tax under sub-s: (2) or (3) on the basis of
his own estimate and the tax so paid is |less than ei ghty per
cent of the tax determined on the basis of the regular
assessnment, so far as such tax relates to incone ‘to / which
the provisions of s. 18 do not apply and so far as it is not
due to variations in the rates of tax made by the  Fi nance
Act enacted for the year for which the regul ar assessnent is
made, sinple interest at the rate of six per cent per annum
from the 1st day of January in the financial year in~ which
the tax was paid up to the date’ of the said regular
assessnment shall be payable by the assessee upon-the _anount
by which the tax so paid falls short of the said eighty per

cent. Subsection (6) as woriginally enacted |eft no
di scretion to the Inconme-tax Oficer: if the estimate  fel
below the prescribed linmt, the Inconme-tax Oficer’ was

obliged to direct paynment of interest. But by Act” 25 of
1953 which was enacted with retrospective operation from
April 1, 1952, the follow ng proviso was added as the fifth
proviso to s. 18-A(6):
"Provided further that in such a case -and
under such circunstances as nmay be prescribed,
the I ncone-tax Officer may reduce or waive the
i nterest payable by the assessee.”
The amendment authorised the Income-tax O ficer to reduce or
wai ve the interest payable by the assessee in such cases and

under such circunstances as may be prescribed. It was given
retrospective operation from April 1, 1952, and t he
di scretion conferred upon the Incone-tax O ficer becane, by
fiction of law, exercisable as fromApril 1, 1952, even

though the Act cane into force from May 24, 1953, and the
cases in which and circunstances under which the discretion
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was to be exercised were prescribed by the Centra

CGovernment by r. 48 in Decenber 1953

202

The I ncome-tax Officer in the present case, on the |anguage
used in the statute as it stood on the date of naking the
order of assessnent, was bound to inpose liability for
paynment of interest under sub-s. (6). But for some reason
which cannot be ascertained fromthe record he did not
impose that liability. It was only when in the course of
audit this lacuna was pointed out, that the I|ncone-tax
Oficer comenced proceeding under S. 35 of the |I|ncone-tax
Act for rectification of the order of assessnment. There was
at the date of the woriginal assessnment an absol ute
obligation inposed upon the assessee to pay interest under
s. 18-A(6), but by reason of the retrospective operation
given to the fifth proviso-added to sub-s. (6) by Act 25 of
1953, the Income-tax O ficer was invested with t he
di scretion to reduce or waive interest payable by the
assessee, 'this power the Inconme-tax Oficer nmust, in view of
the retrospective anendnent, be deened in law to have
possessed - on the date on which the order of assessment was
made in this case.

The Attorney-CGeneral appearing on behalf of the Comni ssioner
contended that to the fifth proviso to s. 18-A (6) no retro-
spective operation could effectively be given, because the
rul es which alone could render the discretion operative were
framed for the first time in Decenber 1953. - W& are wunable
to agree wth that view The Legislature ‘has expressly
given operation to the fifth proviso to s. 18-A (6), from
April 1, 1952. It -is true that the proviso operates only
in respect of cases and under circunstances  as nmay be
prescribed, but as soon as the rules were framed which
ef fectuate the purposes for which the proviso was enacted,

the proviso and the rules becane effective retrospectively
fromApril 1, 1952

M. Sastri appearing on behalf of the assessee contended
that this Court has laid downiin T. Cajee v. U /Jornmanik
Siem and Anr(1l) that where power is conferred’ upon an
authority and it is nade exercisable in the manner provided
by subsidiary legislation, failure to enact such subsidiary
legislation wll not defeat the power: the power wll _be
exercisable wthout the restrictions which may be, but are
not inposed, and therefore once the power of the |ncone-tax
Oficer came into being that power becane exercisable

i Mmediately wthout restrictions or lintations until the
Central CGovernnment chose to frame rules defining those res-
trictions. We do not think that the case cited by counse

for the assesee has any application. That was a case in
which a District Council was constituted for the Jaintia
H 1l District under the Sixth Schedule to the Constitution
Under the Sixth Schedul e,

(1) [1961] 1 S.C R 750.
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the District Council was enpowered to make | aws, inter alia,
for admnistration of the District, and appointnent  or
succession of chiefs or Headrmen, but the District Counci
made no rules regulating the appointnment and successi on of
chiefs and Headnen. 1t was held by this Court that the
District Council being an adm nistrative, and |egislative
body, it could, so long as no | aw was made, exercise its
adm nistrative powers to determ ne the appoi ntnent of Chiefs
or Headmen. After the law was nmade, the adnmnistrative
powers coul d be exercised subject to the law. The case has
no application to the present case. The Sixth Schedul e
vested in the District Council a general admnistrative
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power which was capable of being restricted by Ilaw, but
until so restricted the power was absolute. In the case
before wus, however, the discretion to reduce or waive
i nterest can only be exercised in cases and under
circunmst ances to be prescribed. There was no absol ute power
in which the Incone-tax Oficer was invested to reduce or
waive interest; his power could be exercised only in
prescri bed cases within the Ilimts of the aut hority
conferred upon him He could not reduce or waive interest
except in cases and in circunstances prescribed. But once
the rules are franmed, they by reason of the retrospective
operation of Act 25 of 1953 become operative as from the
date on which the Act has becone operative.

This GCourt in M K Venkatachalam|.T.O and Another v.
Bonbay Dyeing and Manufacturing Company Ltd(1) held in
dealing with a case arising under the second proviso to s.
18-A (5) (which was also inserted by Act 25 of 1953 with
retrospective operation from April 1, 1952) that the |ncome-
tax Oificer has power under s. 35 of the Act to rectify a
nm stake ‘inthe assessnment, even though the nistake was the
result of a-legal fiction arising from the retrospective
operation given to the amending Act. in Venkatachal ams
case(l) on Cctober 9, 1952 the Inconme-tax Oficer assessed
the tax-payer for the assessnent year 1952-53 and gave him
credit for certain anbunt as representing.interest on tax
paid in advance under s. 18-A (5). Thereafter on My 24,
1953 the Indian Incone-tax (Amendnent) Act 25 of 1953 cane
into force which added a proviso to's. 18-A(5) that the
assessee was entitled to interest not on the whole of the
advance tax paid by him but only on the difference between
the paynent made and the anbunt assessed. Thi's. amendnent
being retrospective as fromApril 1, 1952 the Ilncone-tax
Oficer acting under s. 35 of the Act rectified the
assessment order and directed that the assessee be ' given
credit for a smaller ambunt by way of interest on tax paid
(1) [1959] S.C.R 703.

sup./ 65-14
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in advance, and issued a notice of demand against the
assessee for the bal ance remai ni ng due by him~ The assessee
filed a petition in the H gh Court of Bormbay praying for “a
wit prohibiting the Comm ssioner of Income-tax and  the
Income-tax O ficer fromenforcing the rectified order and
notice of demand. The Hi gh Court issued the wit prayed
for, holding that S. 35 was not applicable to the case as
the mi stake could not be said to be apparent fromthe record
and the question must be judged in the light of the law as
it stood on the day when the order was passed. ([ This Court
reversed the order of the Hi gh Court and held that in /view
of the retrospective operation given to the newy . inserted
provision in S. 18-A(5) of the principal Act as from Apri
1, 1952 the order passed by the Income-tax O ficer  before
the date on which the anending Act came into operation was
inconpatible with the provisions of that proviso and
di scl osed a m stake apparent fromthe record. The Court in
that case relied upon the observations made by Lord Asquith
of Bishopstone in East End Dwellings Co. Ltd. v. Finsbury
Bor ough Council (1) "if you are bidden to treat an inaginary
state of affairs as real, you nust surely, unless prohibited
from doing so, also imgine as real the consequences and
incidents which, if the "putative state of affairs had in
fact existed, nust inevitably have flowed from or accom
panied it." In Venkatachalanmis case (2 ) by virtue of the
retrospective operation of the amendnent, the assessee was
entitled to interest which was |less than what had already
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been allowed to himin the course of assessnent. On the
date on which the order of assessment was nade, the assessee
was entitled to that amount. but by virtue of the anmendnent
whi ch was retrospective, his right was substantially
restricted. It was held by this Court that in exercise of
the powers under s. 35 of the Indian Incone-tax Act on the
application of the retrospective anendnent, it nust be held
that, there was a m stake apparent on the face of the order
In the present case the position is reversed, but on that
account the principle is not anytheless applicable. By
virtue of the retrospective amendnment in s. 18-A (6) the
order which was made by the Incone-tax Oficer on the date
of assessnent and which was plainly inconsistent with the
terms of the section as it then stood becane one which he
was conpetent to pass in exercise of his power.
The Attorney-Ceneral~ contended that in any event there
nothing to show that the i ncome-tax officer had purported to
exercise his discretion when he passed the order of
assessment and
(1) [1952] AC. 109, 132.

(2) (1959) S.C.R 703.
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did not inpose any liability for payment of interest wunder
s. 18-A (6). That may be so. But the case of the assessee
did fall wthin the terns of r. 48(1) and the |Incone-tax
Oficer nmust in |aw be bound to consider whether he was
entitled to reduction or waiver of interest tinder the fifth
provi so. The anendnment and the rules which canme into
operation |later must in view of the retrospective operation
be deened to be then extant, and the fact that the |ncone-
tax O ficer could not in naking the assessnent have adj usted
hi s approach to the probl em before himin thelight of those
provisions is irrelevant in considering the legality of his
order, The order of the Incone-tax O ficer which did not
take note of the | aw deened to be in force must be regarded
as def ecti ve. The nmatter. was br ought bef ore the
Comm ssioner of Inconme-tax and it is unfortunate that the
Conmi ssioner in considering the matter under s. 33-A assuned
that the anmending Act 25 of 1953 had no retrospective
operation and rejected the claimof the assessee on the
ground that at the (late when the order of assessnent was
made, Act 25 of 1953 had not come into operation, and -that
the Act became effective as from Decenber 1953 when the
rul es were framed. In so holding, the Conmi ssi oner
conmitted an error of |aw apparent on the face of the
record. The High Court was therefore right in setting aside
the order which was passed by the Conmm ssioner wthout
considering the proviso to s. 1 A (6) which was clearly
applicable to the case of the assessee and in the |ight of
r. 48 which was enacted in pursuance of that proviso
The Attorney-GCeneral contended that the petition “filed by
the assesse did not expressly seek to plead the case  which
was ultimately made out by the High Court. It is .rue  that
the petition is sonmewhat vague in setting out the materia
particul ars which have a bearing on the plea which appeal ed
to the Hgh Court. But it cannot be said, having regard
specially to paragraph-6 cl. (iii) of the petition that in
granting relief to the assessee a new case was nmade out by
the Hi gh Court.
The appeal fails and Is dism ssed with costs. There will be
one hearing fee in Civil Appeals Nos. 1003 of 1961 and 1004
of 1963.
Mudhol kar J. | agree with nmny |learned brother Shah J., that
the expression "civil proceeding" in Art. 133 (1) of the
Constitution cannot be restricted to proceedi ngs which arise
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out of civil suits or proceedings. A proceeding before the
Hi gh Court under Art. 226 or Art. 227 in which relief is
sought in respect of liability to
206
pay tax or penalty levied by a revenue authority would,
accordingly, be a civil proceeding. The H gh Court was,
therefore, conpetent to grant a certificate in this case
under Art. 133(1).
On the nerits ny learned brother has held that the High
Court was right in quashing the order of the Incone-tax
Conmi ssi oner, Bomnbay, by which he confirmed the order of the
First Incone-tax Officer, C Il Ward,, Bonbay, dated OCctober
4, 1956 rectifying under s. 35 of the Incone-tax Act, 1922
the regular assessnent nade by himon March 31, 1953. The
sequence of the relevant events which have occurred is as
follows. On September 17, 1947 the respondents filed under
s. 18-A(2) an estimate of their-.income and on Septenber 27,
1947 they made an advance paynent of tax on its basis. On
January 10, 1948 they filed a revised estimate in pursuance
of which they made a further advance paynent towards the tax
on January 17, 1948. On August 23, 1950 they paid the tax
i n pursuance of the -provisional assessnent nade on July 22,
1950 wunder s. 23-B: Al this was with respect to the
assessnent year 1948-49. Whi l e making the regul ar
assessnment on March 31, 1953 the Inconme-tax Officer onitted
to charge penal interest as required by s. 1 8-A(6) of the
Income-tax Act. It is not disputed that according to the
law as it stood on the date on which the regullar assessnent
was made the Income-tax O ficer was bound to charge pena
i nterest. By Act 25 of 1953 which cane into force on My
24, 1953 the follow ng proviso was added to s. 18-A(6)
"Provided further that in such a case and
under such circunstances as nay be prescri bed,
the I ncone-tax OFficer may reduce or waive the
i nterest payable by the assessee.”
In order to give effect to the proviso the Central Board of
Revenue framed rule 42 and notified it on Decenber 14, 1953.
The rule read as follows :
"The Incone-tax Oficer may reduce or  waive
the interest payable under section 18-A in the
case and wunder the circunstances  nmentioned
bel ow, nanely :

(1) Wer e the rel evant assessment is
conpl et ed nore than one year after t he
submi ssi on of the return,. the  del ay in
assessment not being attributable to t he
assessee.

(2) VWere a person is wunder |(section 43
deened to be an agent of another person-and is
assessed upon the latter’s incone.
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(3) Were the assessee has inconme from an
unr egi stered firm to which the provisions
of clause (b) of subsection (5) of section
23 ire applied.
(4) Wer e the ’'Previous year’ is t he

financial year or any year ending near about
the close of the financial year and |arge
profits are nmade after the 15th of March, in
ci rcunst ances which could not be foreseen

(5) Any case in which t he | nspecting
Assi stant Conmi ssi oner considers that t he
circunstances are such that a reduction or
wai ver of the interest payable under section
18-A(6) is justified."
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On Cctober 4. 1956 the Incone-tax O ficer made
the follow ng order under s. 35 of the Act :
"During the interest checking of C I Ward,
the Auditor has pointed out a mstake in not
charging penal interest tinder section 18-
A(6) . As this mstake is ‘apparent from
record the same is rectified under section 35
after giving due notice to the assessee.
Revi sed notice of demand to be issued."
Thereafter a notice denmanding Rs. 14,929-10-0 was issued to
the respondents. The respondents challenged this order
before the Conm ssioner of |ncone-tax, Bonbay. The rmain
contention raised before himwas that the om ssion to charge
penal interest at the time of regular assessnent cannot be
considered to be a m stake apparent fromthe record in view
of proviso to s. 18-A(6) and the Rul es made thereunder and
therefore the Income-tax O ficer could not rectify the
regul ar~ assessnent by resort to s. 35 of the Act. Thi s
contention was not accepted by the Income-tax Conmi ssioner
He, however, directed that in the circunstances of the case
the respondents would be |iable to pay penal interest only
for the period between January 1, 1948 and June 13, 1950.
Bei ng di ssatisfied with this decision the respondents noved
the Hi gh Court for a wit under Art. 226 of the Constitution
and succeeded in having the notice of demand quashed.
The ground upon which the H gh Court -ranted relief to the
respondents was that the Anendi ng Act of 1953 which enacted
the last proviso to s. 18-A(6) was made, retrospective from
April 1, 1952; that, therefore,~ that proviso nust be
regarded as being on the statute book on the date on which
the regul ar assessment was
208
made, that, according to the -H gh Court, being the position
the conclusion to be reached was that the Income-tax Oficer
had vested in hima discretion to reduce or waive the
interest payable by the assessee notw thstanding the fact
that the proviso was not there on(the statute book when the
assessment order was made. After referring to the earlier
deci sion of the Hi gh Court in Shantilal Rayji v. M C/ Nair
IV Incone-tax Oficer, E. Ward, Bonbay and anr.(1) the
| ear ned Judges observed
"In our judgment in that case we referred to
the decision of the Suprene Court in the State
of Bombay v. Pandurang Vi nayak(2) where their
| ordshi ps of the Suprenme Court pointed out the
effect of a deeming provision being -inserted
in any statute and being given retrospective
operation. W also referred to a passage from
the judgment of Lord Asquith in East' End
DWel 1i ngs Co. Ltd. . Fi nsbury Bor ough
Council (1) in which the | earned Law Lord very
forcibly brought out the full effect 'of the
legal fiction. The view which we wultimtely
took of the matter was that the |ncone-tax
Oficer had no jurisdiction to pass the order

of rectification. By operation of tile
deeming provision which was retrospective in
it,,, operation, it was to be assumed and

taken that on the date on which he nmde the
assessnment order he had jurisdiction and power
to reduce or waive the anount of interest
payable by the assessee. The I ncone-t ax
O ficer not having done so, the only inference
possi bl e was that he had decided to waive the
anount of interest and in those circunstances
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he bad no jurisdiction subsequently to rectify

that order on the ground that there was an

error on the face of the record."
There is no doubt that by making the proviso in question
retrospective as fromApril 1, 1952 the |egislature has
created a fiction and because of that fiction we nust
proceed on the footing that the proviso was in existence
when the regul ar assessnent was nade The |earned Attorney
General, however, contended before us that though that was
the position the proviso could not be given effect to till
the Central Board of Revenue prescribed the class of cases
and circunstances in which an Income-tax authority could
exercise the discretion conferred by the proviso. He
pointed out that r. 48 framed by the Central Board of
Revenue which prescribes these matters does not nake it
retrospective and, therefore, it should be
(1) (21958) 34 1.T.R 439.
(2) (1953) S.C.R 773.
(3) (1952) A.C. 109:.
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deened to be only prospective inits application. | find it
difficult to accept this argunent. The proviso was itself
made retrospective as fromApril 1, 1952. Rule 48 as soon
as it was framed was to be read alone with the proviso and
as the proviso is retrospective the rule nust also be deened
retrospective. It /is a well accepted principle of
construction of statutes that even if a provision of |aw may
not have been expressly nmade retrospective it could be
deened to be so if the circunstances justify the inference
t hat the | egi sl ature i ntended that it shoul d be
retrospective. Such an-intention is evident inthis case.
Even t hough the proviso and the rule nmust be deenmed to have
been in force on April 1, 1952, 1 find it difficult to agree
with the High Court that onission-to charge penal interest
at the time of making the regular  assessnent nust be
ascribed to the exercise of discretion by the Incone-tax

Oficer. Let it not be forgotten that when he nade that
assessnment, in point of fact, be passed no discretion and,
therefore, he was bound by |aw to charge penal” interest.

Hs onmission to do so nust, therefore, be ascribed to an
oversight and not to deliberateness. By an om ssion to .do
what he was bound by lawto do the TIncone-tax O ficer
conmitted an error and that error appears on the face of the
record. He was, therefore, conpetent to rectify —under  s.
35. Indeed, if instead of on March 31, 1953 the I ncome-tax
Oficer had made the regul ar assessnent on March 31, 1952
could there have been any scope for the surmse that his
om ssion to charge penal interest was attributable to the
exercise of any discretion ? At any rate w thout further
material we cannot even assune that while making the regul ar
assessnment on March 31, 1953 the Inconme-tax O ficer, upon an
erroneous view of law, cane to the conclusion that ‘he had
di scretion under s. 18-A(6) to reduce or waive any interest
and that, therefore, he purported to exerci se that
di scretion. At least prina facie the Incone-tax Oficer in
omtting to charge penal interest nade a mistake. Thi s
woul d appear to be hone out by the fact that on October 14,
1956 when he nade good the omission by resorting to the
power conferred by s. 35 he accepted the position that what

he did earlier was through m stake. |In the circunstances,
therefore, agreeing, with the Income-tax Conmi ssioner but
di sagreeing with the Hi gh Court, | hold that the Incone.-tax

Oficer was conpetent to rectify the mistake under s. 35.
I would, therefore, allow the appeals and quash the order of
the Hi gh Court but in the circunstances of the case would
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make no order as to costs.
Appeal s di sm ssed.
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