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Leave granted.

On 2.7.1977, Kul adhar Phukan, the respondent No.1, was
appoi nted as a judicial officer in Assam Judicial Services G ade-111
and on 5.7.1977, he was posted as Judicial Mgistrate Second C ass at
Ti nsukia. On 27.2.1986, the Governnent of Assam Judicia
Departnment : Judicial Branch made an advertisenment inviting
applications for appointrment for a post of Deputy Secretary in G ade
1l of Assam Legal Service. Such appointment was to be made under
Regul ation 3(e) of APSC (Limtationof Function) Regulations, 1951
to neet the immedi ate need. The appoi ntnment was tenporary and
term nable without notice on the post being filled up through the
Assam Public Service Commi ssion (APSC) by way of regular
recruitment. The field of recruitnent was advocates or pleaders with
five years practice or judicial officers with five years standing. The
respondent No.1 nade an application whi ch was forwarded by the
H gh Court of Assam He was sel ected and appointed "tenporarily
and until further orders"” in Grade |1l of the Assam Legal Service.
Copi es of notification of appointnent dated 18.7.1986 were sent to the
Regi strar, Gauhati H gh Court, Gauhati with a request to rel ease the
officer immediately so as to enable himto join the new assignnent; to
the respondent No.1 informng himthat as soon as the post was
advertised by the APSC, he should apply to the APSC for
regul ari zati on of his ad-hoc appointnent; and to the Secretary, APSC
stating that the appoi ntnment becanme necessary in the interest of public
service and the Conmm ssion was requested to advertise the post
i mredi ately and send its recomendation to the Government as early
as possible.

On 29.7.1986, the Hi gh Court directed the respondent No.1 to

hand over charge of his office to another judicial officer and proceed
to join his new assignnment i mediately. The Government was

inforned that the services of the respondent No.1 were being placed at
the di sposal of the Governnent of Assam consistently with the

appoi ntnent nade. On 11.9.1986, the respondent No.1l was

confirmed in Assam Judicial Service Grade IIl. His relative seniority
was determined in Gade Il of Assam Judicial Service and he was

pl aced on probation in Gade Il
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Thus, all went well. The seeds of controversy were sown when

the Governnment of Assam Judicial Department : Judicial Branch
invited applications for regular appoi ntnment on the post of Deputy
Secretary, in response to which, the respondent No.1 al so made an
application. He was selected by Assam Public Service Comi ssion

and pursuant to the recomendati on made by the Conmmi ssion, the
Government of Assam "regul ari zed" the appoi ntment of respondent

No. 1 as Deputy Secretary to the Government of Assam Legislative
Departnment. A notification to this effect was issued on 10.9. 1987
copy whereof was sent to the Registrar(Judicial), Gauhati Hi gh Court,
Gauhati. We may hasten to add here itself that it is not disputed that
for seeking regul ar appointment the respondent No.1 did not have his
application forwarded by the H gh Court to the Conm ssion or the
CGovernment. Before or after regularization of the appointnment of
respondent No.1, there was no consultation by the Governnent with

the High Court. We will revert back to details of this aspect of the
matter a little later.

On 11.9.1986 the High Court notified seniority list of judicia
of ficers in Assam Judicial Service Grade Ill. The respondent no.1 had
some gri evance about the place to which he was assigned in the
seniority list. On 24.6.1988 he nade a representation to the High
Court wherein he stated, inter alia, "basically | was and still ama
judicial officer in‘the Grade Ill of the Assam Judicial Service", "I was
appoi nted regularly and permanently"” in judicial service, and that
failure "to confirmour service and fix our inter se seniority" in the
service violated principles of natural justice and Articles 14, 16 and
311 of the Constitution. He prayed for re-consideration and re-fixation
of his confirmation and seniority in the judicial service. On 7.4.1992,
the respondent no.1 was anpbngst six judicial officers who were
pronoted by the Hi gh Court fromGade |1l to Gade Il of the Assam
Judi cial Service though he and one other were allowed to continue in
their "present post" until further orders. ~On 9.4.1992 the respondent
no.1l was informed that in view of such promotion and havi ng been
allowed to continue in his "present assignnment for the tinme-being"
then held by himhe could exercise his option either to continue in the
Assam Legal Service or to revert to his parent service, i.e., Assam
Judi cial Service. The respondent no.1 neither expressed his option
nor gave any response to the Hi gh Court.

On 19.8.1992 the Governnent of Assam pronoted the
respondent no.1 "tenporarily and until further orders” fromthe post
of Deputy Secretary to Grade Il of the Assam Legal Service and
posted himas Joint Legal Renenbrancer to the Governnent of
Assam Judicial Department, with effect fromthe date of his taking
over charge. Copy of the notification was sent to the Registrar
Gauhati H gh Court. Here again there was no consultation by the
CGovernment with the H gh Court before (or even after) directing such
pronoti on.

The controversy erupted when on 23.2.1995 the Hi gh Court

i nforned the Government of Assam and the respondent no.1, of its
decision to recall the respondent no.1 to his parent departnent and
that a suitable substitute in place of respondent no.1 will be provided
in due course. On 4.4.1995, the Registrar (Judicial) once again
requested the State Governnent to take i nmediate steps to replace the
services of respondent no.1 at the disposal of the Hi gh Court so that
the officer could be repatriated and be posted as Assistant District &
Sessi ons Judge, North Lakhi mpur on or before 24.4.1995. On

10.4.1995 the Hi gh Court notified the posting of respondent no.1 as
Assistant District & Sessions Judge, Lakhinpur. On 26.4.1995 the
respondent no.1 sent a comunication to the Registrar (Judicial),
Gauhati High Court wherein, for the first time, he stated that he was a
direct recruit in the Assam Legal Service through the Assam Public
Servi ce Comm ssion and that he had expressed his desire indicating
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his option for pernmanent absorption in the Assam Legal Service. It
was further stated that it was expected that his service in the Assam
Legal Service would be confirmed as Hon'ble Mnister (Law etc.) had
ordered for such confirmation. He requested for his posting as Judicia
O ficer at North Lakhi npur being cancelled. On 20.3.1996 the
CGovernment of Assam notified the services of respondent no.1 being

pl aced at the disposal of the Gauhati Hi gh Court. By yet another
notification of the same date the CGovernnent of Assamrel eased the
respondent no.1 fromthe post of Joint Legal Renenbrancer and Joint
Secretary so that he could join as Assistant District & Sessions Judge,
Lakhi npur pursuant to the notification of the Hi gh Court.

It appears that fromthe date of the abovesaid two notifications

dat ed 20.3.1996 the respondent no.1 was on |eave. On 26.3.1996 the
respondent no.1 filed awit petition in the H gh Court I|aying

chall enge to the notification dated 10.4.1995 issued by the H gh Court
and the two notifications dated 20.3.1996 issued by the State
CGovernment. A learned Single Judge of the High Court admitted the
wit petition for hearing and stayed the inpugned notifications. On
6.5.1996 the | earned Single Judge dismissed the wit petition filed by
respondent no.1 hol ding that the respondent no.1 was a nenber of

Assam Judi ci al Service and coul d not have been regul arized or

absorbed in Assam Legal Service without consultation with the Hi gh
Court. On 17.5.1996 the respondent no.1l preferred a wit appeal. A
Di vi sion Bench of the H gh Court stayed the judgnent of the |earned
Single Judge. On 17.9.1996 the High Court recalled its notification
dated 10.4. 1995 as the respondent no.1 had not assuned charge of the
post and the sane was |ying vacant.” On 2.6.1998 the CGovernnent of
Assam al so cancelled its two notifications dated 20.3.1996. On
2.6.2000 the Division Bench of the Hi gh Court allowed the wit

appeal of respondent no.1 and quashed the notifications dated
10. 4. 1995 and 20.3.1996 forming an opinion that the appointnment of
respondent no.1 in Assam Legal Services was a substantive

appoi ntnent. He could not have held lien against tw substantive
posts. The Division bench went on to state, "we are, therefore,

unequi vocal ly of the view that the appellant has acquired a substantive
post in the Assam Legal Service subsequently since from 18.7.1986

and his lien in the judicial service autonmatically stands term nated by
operation of lawwith effect from 18.7.1986".

Feel ing aggri eved by the judgnment of the Division Bench of the
H gh Court, the Gauhati H gh Court and its Registrar have filed this
appeal by special |eave.

It appears that the respondent no.1l does not wi sh to be

repatriated to the judicial service and wi shes to continue in Assam
Legal Service. During the course of hearing before this Court we had
asked the | earned counsel for the Hi gh Court to have instructions if
the High Court is agreeable not to pursue the matter and | eave the
respondent no.1 where he is. W were informed that the Hi gh Court
was not so very serious about the respondent no.1l bei ng brought back
to the judicial services __ the right place to which he bel ongs and
ought to be, but the H gh Court was certainly concerned about /its
stand being vindicated for preserving the independence of judiciary
and the sanctity of Article 235 of the Constitution being maintained.
It was al so submitted by the | earned counsel for the H gh Court that
t he inpugned judgnent of the Division Bench if sustained would
create serious and anomal ous situations where the judicial officers
sent on deputation to various Government departnments or whose
services are tenporarily |oaned and placed at the disposal of

enpl oyers other than the H gh Court in the interest of public
conveni ence and better public administration may in future claim
havi ng been absorbed at such other places wthout the consent of the
Hi gh Court and without the H gh Court having been consulted which
woul d create a chaotic situation. W appreciate the concern of the
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Hi gh Court and a fair stand taken by it, and therefore, proceed to
decide the matter on nerits.

Bef ore we nay enbark upon the principal issue for
determ nation it would be appropriate to place on record the stand
taken by the Governnent of Assam In the wit petition filed by the
respondent no.1, the High Court filed a counter-affidavit disputing
correctness of the stand taken by the respondent no.1 but the State
CGovernment did not choose to file any counter-affidavit. |nstead
witten arguments were filed wherein very clearly and categorically
the stand taken by the State Government is that the appoi ntment of
respondent no.1 in Assam lLegal Services on the post of Deputy
Secretary as al so on the post of Joint Legal Renenbrancer and Joint
Secretary, Judicial Department was tenporary and until further orders
i.e. a purely tenporary arrangenent. |t was "absolutely untrue" that
the respondent no.1 was confirmed as a regul ar nenber of the Assam
Legal Service. The conduct of the respondent no.1 was comment ed
upon by alleging that the respondent no.1 was managing to get the
best of both the worlds. Placing reliance on the decision of this Court
in State of Oissa Vs. Sudhansu Sekhar M sra and Os. (1968) 2
SCR 154, the State Government contended that the respondent no.1
was a menber of Assam Judicial Service and his services were
handed over outside the cadre 'temporarily and until further orders’
and therefore it was open for the Hi gh Court to recall the respondent
no.1l and post himas Presiding Oficer of a District Court. The State
CGovernnment endorsed the act of the Hi gh Court as "unassail abl e" as
the lien of respondent no.1 in his substantive post in his parent
service, viz., AssamJudicial Service ™still continues". On point of
fact, the State Covernment agreed, that the respondent no.1 had not
applied to the APSC with the perm ssion of and under intinmation to
the H gh Court while seeking regular appointnment.

It is strange to notice a conplete sonersault taken by the State

of Assam before this Court by having abandoned the stand taken in

the High Court and taking a stand conpletely at variance. In its reply
affidavit dated 3.11.2001 the State of Assam has stated that the
respondent no.1 was a direct recruit to the Assam Legal Service, on a
regul ar basis and with the consent of the Gauhati H gh Court. On
28.8.1998 on his confirmation in Assam Legal Service Grade Il, his
l[ien in Assam Judicial Service stood autonatically term nated by
operation of law. Strangely enough the Government of Assam now
proceeds to deny that the consultation with the H gh Court for the
appoi nt nent of respondent no.1 in the Assam Legal Service was
necessary. Here itself we nmay state that during the course of hearing
we had asked the | earned counsel for the parties-that if consultation
with the H gh Court was necessary, and if so, then how and in what
manner the requirenent of consultation was satisfied? Both the

| earned counsel very fairly stated that the requirenment of consultation
could not be dispensed with. However, the requirenment was satisfied,
submitted the | earned counsel for respondents No.1l and No. 2,

i nasmuch as every step taken by the respondent no. 1 or by respondent
no.2 was brought to the notice of the Hi gh Court and the Hi gh Court
al t hough havi ng know edge of all the devel opnents in the service
career of the respondent no.1 whilst in Assam Legal Service and yet
never objected or reacted to the continuance of the respondent no.1 in
Assam Legal Service and also on his being pronoted from Grade |1

to Grade Il in Assam Legal Service never objected, much |ess
protested, to what was being done. The inference which necessarily
follows is that the H gh Court was agreeable to such continuance and
promoti on which satisfies the requirement of consultation. W wll
examne the validity of this contention a little later.

Article 235 of the Constitution provides:

"235. Control over subordinate courts.  The
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control over district courts and courts subordinate
thereto including the posting and pronotion of,

and the grant of |eave to, persons belonging to the
judicial service of a State and hol di ng any post
inferior to the post of district judge shall be vested
in the H gh Court, but nothing in this article shal
be construed as taking away from any such person
any right of appeal which he may have under the

| aw regul ating the conditions of his service or as
aut horizing the High Court to deal with him

ot herwi se than in accordance with the conditions

of his service prescribed under such |aw. "

The doctrine of separation of powers and the need for having an

i ndependent judiciary as a bulwark of constitutional denocracy

per suaded the foundi ng fathers of Constitution assigning a place of
distinction to judiciary.: Chapter VI of the Constitution dealing with
subordinate courts seeks to achieve the avowed object of insulating
even the subordinate judiciary fromthe influence of the executive and
the legislature. ~Article 234 provides for appoi ntnents of persons
other than District Judgesto the judicial services of a State being
made by the Governor of the State in accordance with the rul es nmade

by himin that behalf after consultation with the State Public Service
Comm ssion and with the H gh Court exercising jurisdiction in

relation to such State. Article 235 vests.in the Hi gh Court the contro
over district courts and courts subordinate thereto. Al the matters
touching the service career of incunbents in-subordinate judiciary

i ncluding their posting and pronotion are subject to the control of the
H gh Court. Once a person has entered in the judicial service, he
cannot depart therefromsave by the | eave of ‘the H gh Court. It is
settled by a catena of decisions that the word *control’ referred to in
Article 235 of the Constitution has been used in a conprehensive

sense and includes the control and superintendence of the H gh Court
over the subordinate courts and the persons manning them both on

the judicial and the adm ni strative side. Even in such matter in which
the CGovernor may take a decision, the decision cannot be taken save

by consultation with the High Court. The consultation is nmandatory
and the opinion of the H gh Court is binding on the State CGovernnent;
el se the control, as contenplated by Article 235, woul'd be rendered
negated. Such control and consultation are not a nmatter of nere
formality; they are the constitutional power and privilege of the Hi gh
Court, also its obligation, and cannot be diluted by sheer inaction or
failing to act when the H gh Court must act. The Governor cannot
proceed to act in any matter relating to subordinate judiciary and
bypass the process of consultation nerely because the Hi gh Court,
though "inforned’, did not act or respond. The consultation here
nmeans neani ngful, effective and conscious consultation. |In Tej Pa
Singh Vs. State of U P. & Anr., (1986) 3 SCC 604, it was held that in
a matter affecting the service career of a judicial officer ordinarily the
initiative for an action nmust come fromthe H gh Court and even
otherwi se in the absence of recomendati on of the Hi gh Court an

action taken by the Governor would be illegal and devoid of
constitutional validity. Such error, if commtted, would be incurable
and even an ex-post facto approval would not cure the invalidity.

In The State of Orissa Vs. Sudhansu Sekhar Msra & O's.,
(supra), it was held that the H gh Court is made by the Constitution
the sol e custodian of the control of the judiciary. It will be useful to
extract and reproduce the follow ng passage fromthe judgment of the
Constitution Bench (at pp. 163-164): -

"Whil e sparing the service of any judicia

officer to the governnment it is open to the High
Court to fix the period during which he may hold
any executive post. At the end of that period, the
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government is bound to allow himto go back to

hi s parent department unl ess the Hi gh Court agrees
to spare his services for some nore tinme. |n other
words, the period during which a judicial officer
shoul d serve in an executive post must be settled
by agreenent between the High Court and the
government. |If there is no such agreenent it is
open to the governnment to send himback to his
parent departnent at any tinme it pleases. It is
equal ly open to the High Court to recall him
whenever it thinks fit. |If only there is nutual
under st andi ng and appreciation of the difficulties
of the one by the other, there will be harnony.
There is no reason why there shoul d be any

conflict between the H gh Court and the

government. Except for very good reasons we

think the Hi gh Court should always be willing to
spare for an agreed period the services of any of
the officers under its control for filling up such
executive posts as may require the services of
judicial officers. The governnment, in its turn
shoul d appreci ate the anxi ety of the Hi gh Court
that judicial officers should not be allowed to
acquire vested interest in the secretariat. Both the
Hi gh Court and the government shoul d not forget

the fact that powers are conferred on themfor the
good of the public and they should act in such a
way as to advance public interest. ~If they act with
that purpose in view as they should, then there is
no room for conflict and no question of one

dom nating the other arises. ~Each of the organs of
the State has a special role of its own. But our
Constitution expects all of themto work in
harmony in a spirit of service."

In State of Bihar & Anr. Vs. Bal Mikund Sah & Ors., (2000)
4 SCC 640, the Constitution Bench has again brought 'to fore and
thrown light on the conplete and insul ated schene for subordinate
judiciary services handed down by the founders of the Constitution
whi ch cannot be tinkered with by anyone. Any rul es franed
affecting the service structure of judicial services nmust be preceded by
consultation with the High Court else it results in truncating the
powers of Hi gh Court playing a vital role in preserving the
i ndependence of judiciary. Even rules framed by the Governor under
Article 234 read with Article 309 proviso nust satisfy the requirenent
of consultation with the H gh Court which cannot be given a go-by.
I n Madan Mohan Choudhary Vs. State of Bihar & Ors., (1999) 3
SCC 396, this Court has held that the three words, nanely, 'posting’
"pronotion’ and 'grant of leave’ used in Article 235 of the

Constitution are only illustrative in character and do ' not limt the
extent of control exercised by the Hi gh Court over the officers of the
subordinate judiciary. In Chief Justice of Andhra Pradesh & anr

etc. Vs. L.V.A Dkshitulu & Os. etc., (1979) 2 SCC 34, the
Constitution Bench clarified the neaning of the expression “control
over District Courts and Courts subordinate thereto 'vesting in the
Hi gh Court and clearly stated that, anmpngst others, transfers and
pronmotions and confirmation of such pronotions of persons hol di ng
posts in the judicial service, transfers of District Judges and recall of
Di strict Judges posted on ex-cadre posts or on deputation on

adm ni strative posts vests in the Hi gh Court. Constitution Bench
decision in The State of Wst Bengal & Anr. Vs. Nripendra Nath
Bagchi, (1966) 1 SCR 771 and in State of Orissa Vs. Sudhansu

Sekhar Msra & O's., (supra), also took the sanme view.

Rul e 3(1) of Assam Public Service (Ad-hoc) Appointnent
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Rul es, 1986, and Rule 7 of Assam Legal Service Rules, 1962, which
are relevant for our purpose, provide as under:-

Rul e 3(1) abovesaid :

"Ad hoc appointnent- (1) Not wi t hst andi ng
anything contained in any Service Rules, ad hoc
appoi ntnent by direct recruitnment to a tenporary
post created under the governnent nay be made, if
it is necessary in the public interest that the
appoi nt nent shoul d be made i nmedi ately and
reference to the comm ssion would cause undue

del ay:

Provided that if the post has been sanctioned for or
is likely to last for nore-than four nonths, the
comm ssion shall, as soon as possible, be

consul ted for maki ng the appoi ntment on regul ar
basi s, 'as provided for in clause (c) of sub-rule (2)
of this rule.

Rul e 7 abovesaid :
7. Sel ecti on of Candi dat es

(1) In the case of selecting persons for

appoi ntnent to the service directly, the Governor
shal | nake selection fromaqualified |lega
practitioners or judicial officers taking into
consi deration the person’s | egal qualifications,
tact, general intelligence, integrity and previous
experience, if any:

Provided that in the case of appointnent of a
person to the service from anongst the Judicia
O ficers, no such appoi ntnent shall be nade
wi t hout consulting the Assam Hi gh Court.*

(2) It shall not be necessary for the Governor to
consult the Public Service Commission for filling

up the posts in Gade-1 and Grade-11 of the

Service, but appointnents to Grade-111 and G ade-

IV of the Service shall always be in consultation
with the Public Service Commission.”

*(now Gauhati Hi gh Court).

An ad- hoc appointment required to be nade 'i mediately’ in
the public interest may be nmade di spensing with reference to the
Public Service Comm ssion. However, if a candidate already in
judicial service is to be appointed, obviously his services shall have to
be spared by the High Court failing which he cannot be appointed
even ad-hoc. A post which has been sanctioned for, or is likely to |ast
for, nore than four nonths, has to be filled up by making appoi ntnent
on regular basis in consultation with the Public Service Conmi ssion
If the person chosen for such appointnent is a judicial officer, he
cannot be appoi nted w thout consulting the H gh Court, such
consul tation being mandatorily required by Rule 7. The provision for
consultation in the rule brings it in conformty with the Constitution.

The appoi ntnent of respondent No.1l as Deputy Secretary in
Assam Legal Service Grade-I1l was nade initially on tenmporary and
ad-hoc basis to satisfy the i mediate need of the State Governnent.
For that purpose the application by respondent No.1 seeking such
appoi nt nent was forwarded by the H gh Court and his services were
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al so spared for taking over the new assignment. However, thereafter
the respondent No.1 and the State Governnent gave a conpl ete go-by

to the constitutional requirenent of consultation. While seeking an
appoi nt nent on regul ar basis as Deputy Secretary, neither the
respondent No.1 felt the need of having his application forwarded by
the H gh Court nor did the Governnment feel the need of ’consulting

the H gh Court, though mandatorily required by the Constitution as

al so by Rule 7 above quoted. Simlarly while pronoting the

respondent No.1 from Grade-111 to Grade-11 of Assam Legal Service

and appointing himas Joint Secretary and Legal Remenbrancer, the

H gh Court was not consulted. Merely because the State CGovernnent
sent a copy of its notifications to the H gh Court, the requirenment of
consul tation cannot be said to have been satisfied. Neither it was
initiated by the State Government nor did the Hi gh Court exercise,
avai|l or discharge its power, privilege and obligation of consultation
An invalidity caused by failure to conply with nandatory
constitutional requirenment, such as of consultation, cannot be cured by
sheer inaction on the part of one or both of the functionaries between
whom t he requirenent was to be fulfilled or by nere | apse of tine.

I'n_alnmost all the States and Union Territories in the country
services of judicial officers-are |oaned by Hi gh Courts to the
governments for being utilized in litigation, judicial, |aw and
| egislative affairs departnents of governnents, by whatever nane the
departnments nay be /called. The Secretary (Law) or a Lega
Renmenbr ancer serving under the governnment though a judicial officer
whose services have been placed at the disposal of the governnent by
the H gh Court has a'crucial role to play. He'is a vital |ink of
comuni cati on between the Hi gh Court and the governnent and his
relationship with the two wings strategically enables a healthy and
appropriate rel ationshi p _bei ng mai ntai ned between the two. As held
by this Court in Sudhansu Sekhar M shra’s case (supra), the State
Covernment requesting the services of a conpetent judicial officer
bei ng made available to it and the H gh Court conceding to such
request is by consent and wi llingness of the two. Neither the Hi gh
Court can be conpelled to spare a particular judicial officer nor can
the H gh Court thrust upon the services of a particular judicial officer
on the Governnment. A consensus can be arrived at by dial ogue.
However, if the services of a conpetent judicial officer who would
ot herwi se be useful to the H gh Court were to be permanently
appropriated by the State CGovernment wthout the consent of the High
Court that will be destructive of the very system and heal thy practice
apart frombreach of a constitutional provision.

We are, therefore, clearly of the opinion that there is no nerit in
the plea that the service of the respondent No.1 stood absorbed in the
Assam Legal Services and the H gh Court coul d not have recalled the
respondent No.1's deputation. Equally neritless is the plea that the
lien of respondent No.1 in the State Judicial Services has cone to an
end and he had acquired a lien in Assam Legal Service. The D vision
Bench of the High Court was unnecessarily influenced by the factum
of the H gh Court having recalled on 17.9.1996 its notification dated
10. 4. 1995 ignoring the reason behind recalling the notification. The
notification, posting the respondent No.1 as a judicial officer, had to
be recalled as it was not carried out and required to be recalled so as
to issue another notification filling up judicial office lying vacant. So
al so the Division Bench ignored the inpact of constitutional provision
while formng an opinion that the Ilien of respondent No.1 in judicia
service stood automatically term nated as the appointnent of
respondent No.1 to | egal service, whilst he was a nenber of judicia
service, was made w thout consultation with the H gh Court and
hence was invalid. The question of respondent No.1l acquiring a lien
in legal service and the lien in judicial service being termnated did
not ari se. The judgnment of the Division Bench of the H gh Court
cannot be sustained and is liable to be set aside.
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The constitutional and | egal position having been set at rest, the
guestion which still remains to be decided is as to the manner in

which the relief should be constructed in the peculiar facts and
circunmstances of this case. As noted earlier in this judgment, the

| earned counsel for the appellants made it very clear during the course
of hearing that Gauhati Hi gh Court has not approached this Court as a
litigant and the High Court was al so not interested so much in the
respondent No.1 being brought back to the fold of the judicial services
as was its purpose to vindicate the correct position of |law and service
jurisprudence concerning nmenbers of judicial services. That has been
done. The |earned counsel for the respondent No.1 submitted that

ever since 1986, i.e. for a period of little less than 16 years by this
time, he has remmi ned posted in |egal service of the State and now he
is nearing the end of hi's service career in view of just a few years
havi ng been left for his retirenent. It was subnitted at the end by the
| earned counsel for respondent No.1 that the respondent No.1 woul d

have even gi ven up his contest in this appeal by special |eave filed by
the Gauhati High Court but for the fact that his son is unfortunately
not well ‘and is suffering from serious neurol ogical problem taking
treat ment under the expert guidance and supervision of an expert
neur ol ogi st at Gauhati, who is the Professor and Head of Depart nent

of Neurology in Gauhati Medical College. It would be difficult to
shift his son from Gauhati to el sewhere except at grave risk to the
health of his son. / The | earned counsel for the appellants made a
statenment under instructions that in the event of the respondent No.1
bei ng brought back to judicial service the High Court would take a
synpat heti ¢ and humane vi ew of the problem of the respondent No.1

and he woul d be posted at a station wherefrom he can, w thout any

i nconveni ence, continue neurological treatnent of his son. It was also
submitted that the H gh Court woul d have no serious objection to the
respondent No.1 continuing in |legal service and even on being treated
as absorbed therein but subject to reservation that he was not posted
ei ther as Judicial Secretary or as Legal Renenbrancer because that

may cause sone enbarrassnent to the H-gh Court. The learned

counsel for the State of Assam made a statenent under instructions

that if the respondent No.1 was allowed to be retained in State Lega
Services, he would not be posted as Judicial Secretary. Wether the
State was agreeable to not to post himas a Legal Renmenbrancer al so,
the | earned counsel for the State sought for tinme for having
instructions and |l ater reported that she had not received any
instructions and, therefore, was not in a position to give any assurance
to the High Court or nake any statement eitherway before this Court.
That being the position and keeping in viewthe triple factors: (i) that
the respondent No.1 has been away fromthe main judicial stream and

di scharged executive functions only for a period of nore than 15

years, (ii) that a margi nal number of years is left for the retirenent of
respondent No.1, and (iii) that his son has a serious neurol ogi ca
probl em which can be better taken care of by his continuance in |ega
services and consequently continued stay at Gauhati, we di spose of

the appeal in ternms of the follow ng directions:-

1) The judgnment of the Division Bench of the H gh Court i's set
aside insofar as findings on questions of |aw are concerned,;

2) Wthin a period of six weeks fromtoday, the State of Assam
shal |l take a decision if the respondent No.1l can be posted in an

of fice other than that of Secretary (Judicial) and Lega
Renmenbrancer in which case he shall continue in Assam Lega

Service and need not be repatriated;

3) If the abovesaid direction cannot be carried out then at the end
of six weeks the respondent No.1 shall be repatriated to the

H gh Court as a nenber of judicial service and he shall be

gi ven a posting accordingly and consistently with the assurance
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gi ven on behal f of the H gh Court.

The appeal stands di sposed of
any order as to the costs.

March 22, 2002.

in the abovesaid ternms w thout

J.
( R C LAHOTI )

J.
(K. G BALAKRI SHNAN)




