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ACT:

Utra Vires-Principle of--Constitution of 1nd Arts, 13, 19,
21,--The United State of Gwlior Indore and  Malwa (Madhya
Bharat) Ganbling Act, samvat 2006 (Madhya Bharat Act No. 51
of 1949), ss. 6, 8.

HEADNOTE

The three appellants wth five others were tried for
of fences wunder s. 4 of the United State of Gmalior, Indore
and Malwa (Madhya Bharat) Ganbling Act and sentenced to
i mprisonment. The Sessions judge rejected their /appeals.
The Hi gh
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Court rejected their revision petititions. ~They cane to
this Court by Special Leave. The only point wurged before
this Court was that ss. 6 and 8 of the Gambling Act were
ultra wires the Constitution and agai nst the principles of
natural justice and fundanentals of criminal jurisprudence.

Held, that ss. 6 and 8 of the Act were not-ultra vires the
Constitution. The Act is not unreasonable in its
restrictions upon the fundamental rights of the people.
There is nothing in the definition of ganbling’ to make it
unreasonable or to offend against any of the  guaranteed
rights. The definition of a 'gam ng house’ is no doubt wide
and there is not only along list of places which cone
within the expression gam ng house’ but the term includes

any place which answers the rest of the description. In
spite of this, there is nothing unreasonable or which does
not subserve the central purpose. The Act provides

saf eguards against victimzation of innocent persons by
putting certain checks when it provides for the detection
and prosecution of offenders against the Act. The power to
enter and authorise the police to enter and search places
bel i eved, to be gam n houses is given to superior officers
who are expected to act reasonably and after due
sati sfaction. Moreover,the officer who enters the building
and seizes the articles ha-, to satisfy the Court that his
suspi cions were based on reasonable grounds and it is only
then that the burden is shifted to the accused to prove his
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i nnocence. Though , the word used ins. 6 is "suspecting"
in actual proof this suspicion nust be dernonstrated to be
reasonably based. Considering the fact that ganbling is an
evil which is ranmpant and ganming houses flourish as a
profitable business and detection of ganbling is extrenely
difficult, the law to root out ganbling cannot but be in the
public interest. Such a |law nust of necessity provide for a
speci al procedure. So long as it is not arbitrary and
contains adequate safeguards, it cannot be successfully
assailed. The Act contains sufficient safeguards, to ensure
that there is no danger to any one except to those who are
proved to the satisfaction of the Court to keep a gamng
house or who can be presuned, unless the contrary is proved,
to be there for the purpose of gam ng

JUDGVENT:
CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 47 of
1961.
Appeal by special |eave fromthe judgnment and order dated
Decenber 14, 1960, of the Madhya Pradesh Hi gh Court (Gwali or
Bench at Gwaalior) in Crimnal Revision No. 91/59.
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R L. Kohli /andC. L. Sarin, for the appellants.

l. N. Shroff, for the respondent.
1963. January 25. The judgnent of the Court was delivered
by
HI DAYATULLAH, J.-Thi's is an appeal by special |eave against
an order of the Madhya Pradesh H gh Court (Gmalior Bench),
by which a crimnal revisionfiled by the three appellants
was dism ssed. The three appellants with five others were
tried for offences wunder s. 4 of ""The United State of
Gnalior, Indore and Malwa (Madhya Bharat), Ganbling Act,
Sanmvat 2006", (Madhya Bharat Act No. 51 of 1949))  (Sanvat
2036). Krishnachandra, the first appellant, was also tried
under s. 3 of the Act. Al the original accused except one
were convicted under s. 4 of the Act and sentenced to one
nmonths’ sinple inprisonnent. Krishnachandra was convicted
in addition wunder s. 3 of the Act and sentenced to one
nmonths’ .sinple inprisonnent. The sentences in Krishna-
chandra’s case were ordered to run concurrently.
Al  these persons appeal ed unsuccessfully to the Court of
Sessi on. The three appellants then filed a petition for
revision in the High Court. The H gh Court also issued a
notice wunder s. 439 of the Code of Criminal Procedure to
these appellants to show cause why the sentences passed on
them should not be enhanced. The Hi gh Court by its order
dated Decenber 14, 1960, dism ssed the revision petition
filed by the appellants and in addition to the sentence of
i mprisonnent inposed a fine of Rs. 200 on each “count or

counts for which they were originally convicated. The
Appel l ants asked for a certificate to appeal to this Court
but it was refused by the H gh Court. The appel lants,

however, obtained special |leave fromthis Court and have
filed the present appeal
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Only one point has been agrued before us and it is that s. 6
of the Ganbling Act is ultra wires the Constitution and is

agai nst the principles of natural justice and the
fundanent al s of crim nal j urisprudence. A simlar
contention has al so been raised about s. 8 of the Act. The

Madhya Bharat Act is alnost a replica of the corresponding
Indian statute. Though it differs slightly in its wording,
the purport and intent is alnost the sane. There are three
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definitions ins. 2 of the Act which control the Ilater
provi sions. The expression ",ganm ng" is defined to include
"wagering and betting" and the explanation attached to the
definition provides:-
"Any transaction by which a person in any
capacity whatever enploys another in any
capacity whatever, or engages for another in
any capacity whatever, to wager or bet wth
anot her person, and the col I ection or
soliciting of bets, receipt or distribution of
Wi nnings or prizes in noney or otherwise in
respect of wagering or betting or any act

whi ch is intended to aid or facilitate
wageri ng or. betting or such col l ection
soliciting, receipt or distribution, shall be

deened to be "gam ng".
"Gam ng house" is defined to nean-
"Any house, room tent, enclosure, space vehicle, vessel or
any pl ace whatsoverin which gam ng takes place or in which
i nstrunments- of gamng are kept or used for gam ng."
The expression "instrunents of gam ng" includes-
any article used or intended to be used as a
subj ect “or neans of gam ng, any document used
or intended to be used as a register or record
or evidence of any gaming, the proceeds of any
ganm ng,” and any w nnings or prizes in
769
noney or otherw se distributed or intended to
be distributed in respect of any ganmi ng"
These definitions show that a gam ng houseis a place in
whi ch gam ng takes place or in which instruments of gam ng
are kept for wuse for gamng, that is, for wagering or
betting etc. or for the purpose of facilitating wagering or
betting etc. Two of fences have been created by the Act
affecting respectively the keeper of a gamng house and
persons found gamng or present for the purpose of / gam ng
in a gamng house, Section 3. which creates the offence
af fecting the keeper of a gam ng house provides as foll ows: -
"3. Whoever-
(a) opens, keeps or uses any house, room or
pl ace for the purpose of a gam ng house;
(b) bei ng the owner- or occupier of any such
house, room or place knowingly or wilfully
permts the sane to be opened occupied, kept
or used by any other person for the purpose
af or esai d;
(c) has the care or managenent of, or in any
manner assists in conducting the business. of,
any such house, room or pl ace opened,
occupi ed, kept or used for the pur pose
af or esai d;
(d) advances or furnishes noney for the
pur pose of gaming with persons frequenting any
such house, room or place;
shal | on conviction be puni shabl e with
i mprisonnent which may extend to six nonths
and with fine
A proviso Provides for enhanced penalties .for
t he first, second, third or subsequent
of f ences.
770
Section 4 which nakes ganming in a ganm ng house
an of fence provides :
"4. Whoever is found in any gaming house,
ganm ng, or present for the purpose of gam ng
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shall, on conviction, be punishable with
i mprisonnent, which nay extend to six nonths
and with fine."
A special presunption is provided as follows: -
"Any person found in any gam ng house during
any gamng therein shall be presuned, unti
the contrary is proved to have been there for
the purpose of gamng."
A proviso provides for enhanced penalties in the same way as
ins. 3.
Section 5 gives powers to certain officers to enter or to-
authorise police officers (not belowthe rank of a sub-
i nspector) to enter and search a gam ng house but the power
is exercisable only if the officer concerned "is satisfied,
upon credible information, and after such inquiry as he nay
think necessary, that there, are good grounds to believe
that any house, room tent, -~ enclosure. space, Vvehicle,
vessel or place is used as a gamng house." Section 6 which
is impugned in this appeal then provides as follows: -
"6.~ When any-instrunent of gaming has been
seized in any house, room tent, enclosure,
space, vehicle, vessel or place entered or
sear ched under the provisions of | ast
precedi ng section, or about the person of any
of those who are found therein and in the case
of any other thing so seized, if the Court is
satisfied that the officer who entered or
searched such house, room tent, enclosure,
space, vehi cl e, vessel , or pl ace had
reasonable grounds for suspecting that the
thing so seized was an
771
instrument of gaming, the -seizure of such
instrument or thing-shall be evidence, ' unti
the contrary is nmade to appear that such
house, tent, enclosure, space, vehicle, vesse
or place is used as a gam ng house and that
the persons found therein were then present
for the purpose of gam ng although no ‘gam ng
was actually seen by the Magistrate or Police
Oficer."
Section 8 creates a special rule of —evidence and it
provi des: -
"8. It shall not be necessary, in order to
convi ct any person of any of fence agai nst any
of the provisions of sections 3 and 4 to prove
that any person found gam ng was playing for
any noney, wager or stake."
It has been anply proved in the present case that ~on a
search being nade instrunents of gaming were found in the
house and a presunption under s. 6 was therefore drawn
agai nst the persons present there.
The inpugned sections are chall enged under Articles 19 and
21 of the Constitution. The forner Article is said to  be
voi | at ed because the sections unreasonably inmpair the right
of assenbly and the right to hold and enjoy property. It is
not contended that ganbling in the form of betting or
wagering or as explained in the explanation tos. 2 (d) is
not an evil fromwhich society needs to be protected. VWhat
is conmplained of is the manner in which the offences of
keeping a ganm ng house and gaming in a gam ng house may be
proved against the respective offenders. It is contended
that this proof largely depends upon the suspicion of an
officer and the discovery on search of innocent articles
like playing cards and dice and that added to these
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lie on the prosecution, is reversed and the all eged offender

is required to clear hinself of the alleged guilt. It is

submitted that the sections are unconstitutional as they

offend Articles 19 and 13 of the Constitution. It is

further subnmitted that in these circunstances there is a
breach of Article 21 as well.
The argunent based on Article 21 need not be separately
noti ced because if the inmpugned provisions are found to be
constitutional, the curtailment of liberty would not be
except according to the procedure established by |[|aw. So
t he only point to consider is whether the i mpugned
provisions of the Act are so unreasonable as to lose the
protection of Causes (3). (4) and (5) of Article 19. The
Act is a pre-Constitution neasure and it can only be
declared void under Article 13. The Act is not challenged
on the ground that it was beyond the conpetence of the
Legi sl ature which passed it or that it has ceased to be |aw
ot herwi se- than by the -"all eged breach of Articles 19 and
21. Once it. is conceded that ganbling is an evil, and it
is rightly so conceded here, the interests of public order
norality or the general public requite that it be eradicated
and the only question which survives is whether the | aw made
to do this is unreasonable in its restrictions wupon the
guar ant eed rights. In this connection -what nust be
established by the appellants is that an object which is
legitimate in itself has been achieved in a manner which
amounts to an unreasonable curtail ment of ~the " guaranteed
l'i berties.
In order to find out whether the inpugned provisions can be
regarded as unreasonable in the sense -explained it is
necessary to consider themin some detail. W begin wth
the definitions. "’ Gaming" is defined to include wagering
and betting which are the commnest forns of ganbling but
the definition |eaves roomfor inclusion in the term other
forns which ganbling m ght take., There is nothing'in the
773
definition to make it unreasonable or to offend against any
of the qguaranteed rights. Next cones the definition  of
"gam ng house". A house becones a gam ng house if gam ng
takes place there or instruments of gaming are kept there or
used for gaming. The definition is no doubt wide and there
is not only along list of places which conme wthin the
expression ’'ganm ng house’ but the termincludes any place

what soever which answers the rest of the description. But
here again there is nothing which is unreasonable or which
does not subserve the central purpose "lInstrunents of

ganmng" are next defined to include articles used or
intended to be used as a subject or neans of ganming, also
docunents, registers, records, proceeds of gaming and | prize
noney etc. The word, "used or intended to be used ‘as a
subject or nmeans of gaming"” outline the circunstances in
whi ch the possession of articles becones incrimnatory under
the Act.

Havi ng defined ganbling, gam ng house and instruments of
ganmi ng, the Act provides saf eguards agai nst victinisation of
i nnocent persons by putting in certain checks when it
proceeds to provide for the detection and prosecution of
of fenders agai nst the Act. The offences are the keeping of
a gamng house (s. 3), gaming in a gam ng house (s. 4) and
ganing in places to which public have access (s. 12). We
are not concerned with the last. Section- 5 confers the
powers to enter and authorise police to enter and search
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pl aces believed to be gam ng houses. This power is given to
a District Magistrate, a sub-divisional nmagistrate or a
police officer riot below the rank of a sub-inspector. The
officer nust be satisfied, upon credible information and
after such inquiry as he may think necessary that there are
good grounds for belief that any place is used as a gam ng
house before he nakes a search. On entry the officer is
enpowered to take the persons present there into custody and
to search themand to search the
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pl ace and seize all things reasonably suspected to have been
used for the purpose of gamng. Pausing here, it is clear
that the power is -given to superior officers who are
expected to act reasonably and after due satisfaction. But
the matter does not end there. After the arrests and
sei zures have been made the officer who entered t e place
and seized the articles has to satisfy the Court that his
suspi ci.ons were based on reasonable grounds And it is only
then that the burden is shifted to the accused to prove his

i nnocence. ~Though the word used in's. 6 is "suspecting" in
actual proof ~this suspicion nust be denponstrated to be
reasonabl y based. The safeguards, thus, are-(a) t he

exi stence of «credible information, (b) the seizure of
articles suspected to be instrunments of gaming which bear
out the information on which action is taken, and (c) proof
to the satisfaction of the Court that there are reasonable
grounds for holding that the articles seized are instrunments
of gaming. Once the house is shown to the satisfaction of
the Court to be a gaming house the law | eaves any one found
init during any gaming, to explain his presence on pain of
bei ng presuned to be there for gam ng

Considering the fact that ganbling isan evil and it 1is
ranpant, that gam ng houses flourish as profitable business
and that detection of ganbling is extremely difficult, the
law to root out ganbling cannot but be in the public
interest. Such a |law nust of necessity provide for | specia
procedure but so long as it is not arbitrary and /contains
adequat e safeguards it cannot be successfully assai'l ed. In
our opinion the Act with which we are concerned contains
sufficient safeguards to ensure that there is no danger to
any one except to those who are proved to the satisfaction
of the Court to keep a gam ng house or who can be presuned
unl ess the contrary be proved to be there for the purpose of
ganing. W are
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satisfied that the inmpugned provisions are constitutional
The appeal fails and is dism ssed.

Appeal dism ssed.




