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ACT:

I.P.C. Sec . 302 read sec .149 and 34-Conviction of
four accused and acquittal of rest” -Wether unlawfu
assenbly Wet her convi ction under conmon . intention -
Vicarious liability- U P. Children Act, 1951-Sec. 29-Young
accused - Recommendati on-of rem ssion

HEADNOTE

The 4 appellants were tried along with 14 others for
the of fence of rioting in the course of which 2 nmurders were
conmtted at 6-30 a.mon 7-1967. The prosecution revealed a
long standing enmity between the tyo groups; one to which
the appell ants bel onged and the other to which the deceased
bel onged. The defence case was that people belonging to the
group of the deceased killed the deceased and that
thereafter they attacked the 3 injured appellants. At the
trial however, the defence wi tnesses stated that the 3
wi tnesses who were injured(l a(tenpted to save the deceased
and were therefore injured.

The prosecution evidence suffered from some quite
obvious infirmtied. Each of the 4 injured eye wtnesses
whil e nam ng each of the | X accused persons as participants
in the occurrence and specifying their weapons without any
contradiction had failed to assign any particular part of
any of them Each injured eye-witness said that  all 18
accused persons were assaulting the injured. 1 his was
hardly consistent with the medi cal evidence.

The Trial Court acquitted 11 accused giving themthe
benefit of doubt and convicted 7 including the 4 appellants
under section 302 read with section 149.

The Hi gh Court gave the benefit of doubt to all the
accused except the 4 appellants. The Hi gh Court cane to the
conclusion that the 4 appellants had taken part in The
attack in view of the adm ssion of the 4 accused about their
participating in the occurrence corroborated by the injuries
on the bodies of 3 of them

On appeal by Special Ileave it was contended by the
appel l ants that since 14 out of 18 accused persons were
actually acquitted the Court nust presume that total number
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of assailants was less than 5 and that they. therefore
cannot be convicted under section t 49
N

HELD: 1. It is true that the acquittal of an accused
person does raise in the eye of law, a presunption that he
is innocent even if he was actually guilty. but it is only
the acquitted accused person and not the convicted accused
person who can as a rule get the benefit of such a
presunption. The effect of findings on questions of fact
depends upon the nature of those findings 1 only five known
persons are alleged to have participated in an attack; and
the counts find that 2 of themwere falsely inplicated it
woul d be quite natural and logical to infer or presune that
the participants were less. than 5 in nunmber. On the other
hand if the court holds that the assailant were actually 5
i n nunber but there could be a doubt as to the identity of 2
of the alleged assailants and therefore acquits 2 of them
the others will not get the benefit of douht. so long as
there is 'a firm finding based on good evidence and sound
reasoni ng that the participants were 5 or nore in nunber.
Such a ease is one of doubt only “as to identity of sone
participants and not as to total nunber of participants.
[ 594A- C]

2. It is true that there are some unfirmties in the
prosecution evidence However the inpression of rustic
wi t nesses sought to he conveyed through their statenents
cannot be interpreted as though they were nade in carefully

drawn up docunents calling for a literal interpretation
[592 H
588

3. The nunber and location of injuries on both sides
al so indicate an attack by a group of persons which nust
have surrounded the party of the deceased persons travelling
inthe Buggi. Even is 2 persons are engaged in stopping the
Buggi and there are 2 on each 'side of the Buggi then the
nunber would be 6. Again, even if one person Is assuned to
be the assailant of each of the victins in a sinultaneous
attack upon themthe nunber of such assail ants alone woul d
cone to at least 6. The deceased had injuries with sharp
edged weapons and lathis. It is therefore clear that each
one was attacked by nore than one person. These facts were
enough to come to the conclusion that the total number of
assail ants could not conceivably have been |l ess than 5. [593
C E

4. Even if the nunber of assailants could have been
less than 5 (which can the facts stated was really not
possible) we think that the fact that the attacking party
was clearly shown to have waited for the Buggi to reach near
the field of Daryao in the early hours shows pre-pl anning.
Sone of the assailants had sharp edged weapons. They were
obviously lying in wait for the Buggi to arrive. A nore
convi nci ng evidence of a pre-concert was not necessary.
Therefor if necessary. we would not have hesitated to apply
section 31 of I.P.C. also to this case. The principle of
vicarious liability does not depend upon the necessity to
convict the required number of persons but it depends upon
proof of facts beyond reasonabl e doubt which nmakes such a
principle applicable. [594 F-H 595-A]

Yeshwant & Anr. v. State of Maharashtra [1973] 1 S.C R
291 It 302-303 at and Sukh Ram v. State of U P. [1974] 2
S.C. R 518 distingui shed.

5. The age of appellant OmPal at the time of trial was
IS years. Section 29 of the UP. Children Act 1951 was
applicable to the case. This question was not raised either
before the Trial Court or before the H gh Court. Al though Om
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Pal accused was said to be arnmed with a lathi no specific
part was assigned to himby the prosecution wtnesses He
nmust have been misled by the bad exanple of his elders. No
previous participation in such a case and no previous
conviction was shown against him The appropriate ac(ion
under section 29 of the Children Act coul d have been taken
in his case is the question had been raised in tine. The
Court recomrended the remi ssion of the renaining period of
On Pal to the authorities concerned. [548D H 599A-C

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
108 of 1971.

Appeal by Special Leave fromthe Judgnent and order
dated the 20th Novemnber, 1970 of the Allahabad H gh Court in
Crimnal Appeal No. 495 of 1968.

D. Mukherjee, “U K Jhaand U P. Singh: for the
Appel | ant'.

D. P._Unival and o. P. Rana for the Respondent.

The Judgnent of the Court was delivered by-

BEG J.-The four appellants Daryao Singh, aged 46
years. Birbal aged 50 years, Dharam Pal aged 29 years and Om
Pal , aged 15 years, were tried, alongwith 14 others, for the
of fence of rioting in the course of which two nmurders were
conmitted, on 7.6.1967, at about 6.30 a.m, on a path
adjoining the field of the appellant Daryao Singh | eading to
village Parsoli fromvillage Nrpura, in Police Station
Doghat, in the District of Meerut. The Trial Court acquitted
el even accused persons giving themthe benefit of doubt and
convicted seven including the four appellants. Each of the
accused persons was charged and convicted under Section 302,
read with Sections 149, |Indian Penal Code and sentenced to
l[ife inmprisonnent, in addition to charges and convictions
under Section 149/324 and 149/34 I'.P.C. and either under
Section 147 or Section 148 |.P.C. dependi ng upon the weapon
al | eged to have been used by an accused person
589

The prosecution case revealed a long standing ennmity
between two groups of village Nirpura: one to which the
appel l ants bel onged and another to which Mikhtara and
Raghubir, the nurdered nmen, and the four other _injured
persons belonged. As is not unusual, the origin of the
hostility between the two sides seens to have been a dispute
over cultivable |and between collaterals who had some joint
Khat as. Asa Ram P.W 1, claimed to be in separate
possession of some plots wth his two brothers, including
Raghubira (murdered), and his uncle Mikhtara (rmurdered) . It
was all eged by Asa Ram (P.W 1) that Daryao Si ngh appel | ant
wanted to take forcible possession of sone |and cultivated
by him Daryao Singh and others had already filed partition
suit which was pending at the tine of the occurrence. It
appears that Hargyan, the father of the appellant Daryao, a
first cousin of Mikhtara, the murdered man, had al so been
nurdered in 1923 over a simlar dispute. Asa Ram (P.W1),
and Raghubira (deceased), Bija (P.W 10) and Asghar (P.W4)
had been convicted and sentenced to life inprisonment. They
had been rel eased on parole after five years’ inprisonnent

On the date of occurrence, Miukhtara, the nurdered nan
was said to be proceeding with Raghubir, who was also
nurdered, and Asa Ram P.W1, and Bija, P.W10, all sitting
in a buggi driven by Asghar, P.W4, and Snt. Jahani, P.W3,
the wife of Asa Ram P.W1, was said to be follow ng the
buggi at a short distance with some food for the party. When
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this buggi reached the field of Daryao Singh, where a nunber
of persons, said to be eighteen altogether, whose nanes are
nentioned in the First Information Report |odged at Police
Station Doghat at a distance of three mles fromvillage
Nirpura at 8.30 a.m, were sitting on the boundary. These
persons are alleged to have surrounded the buggi and
attacked its occupants with bal anms and | at hi es shouting that
the whole party in the buggi should be killed. give
occupants of the buggi, and, after that, Snt. Jahani, who
soon joined them were injured. Two of them Mkhtara and
Raghubir, died very soon after the attack. It was alleged
that Dharam Pal, Birbal and Daryao, appellants, and Nahar

Ajab Singh, and Ram Kishan, acquitted persons, were arned
wi th bal ans, one Sal ek Chand was arnmed with a spade, and the
rest with lathis. A nunber of wtnesses are said to have
arrived in response to the shout of the injured occupants of

the buggi. The following injuries are shown to have been
sustained by the victins of the attack
1. MUKHTARA:

"1. Vertical abrasion, 1.1/2 in. x 1/2 in. On the
head, 4 in. above the mddle of the |eft eye-
br ow

2. Transverse abrasion, 1 3/4 in.x3/4 in. On the
head,” 5 in. above the right eye-brow

3. Round swelling" 2 in.x2 in. On the right side
of the head, 1/2 in. above the ear, there was
a depressed fracture 2 -in.x2 in. underneath
on the bone.

4, Transver se i nci sed wound 1 1/2in.x1/2
i n. xboneand brain- deep on the head 1 in.
behind the mddle of the right car. Brain
matter was coni ng out of the wound.

590

5. Transverse incised wund 1 1/4in.x 1/2 in. X
bone deep on the A head 3 in. behind the
upper part of the right car. The margins of
injuries Nos. 4. .and 5 were clear cut, snooth

and well defined and angles on both the end
wer e acute.
6. Round blue mark 2 in.x2 in.  On the right

shoul der portion. There was swelling all over
the head. There was no reference of injuries
Nos. 1 and 6 in the inquest report

2. RAGHUBI RA

1. Transverse abrasion 1/4 in.x1/2. On the left
ankl e i nner side.

2. Vertical punctured wound in.x1/3 in.x1/4 in.
On the back side, of the elbow, rmargins,
clean cut. smpoth and wall defined and
angl es were acute.

3. Transverse | acerated wound on the head, 1 1/2
in. X 2 in. bone deep on the right side 3 in
above the car.

4. Round wound on the head 4 1/2 in. above the
mddle of the right eye-brow wth margins
clean cut".

3. ASA

1. Punctured wound 1/2 in.x1/4 in.x1/4 in. On

the left side of the chest with abrasions on
the margins, 64 in. below the axile.

2. Abrasion 1/2 in.x1/4 in. On the left
shoul der.

3. Abrasion 1/2 in.x1/4 in. oblique, on the
right side of the chest extending towards
ri ght shoul der from epigastrium
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4.

5.

"1,

=W

Abrasion 1/4 in.x1/8 in. On the inner side of
the left hand | in. above the wist.

Abrasion 1/4in.x1/6 in. On the right arm back
side 3 in. above the el bow

Contusion 3/4 in.x1/2 in. On the right side 3
in. belowthe edge of the iliac crest.
Incised wound 1/2 in.x1/10 in. x skin deep
1/2 in. below the left eye."

SMI. JAHANI :

Lacerated wound 1 1/3 in. x 1/2 in. bone deep
fromfront to backward 3 1/2 in. above the
left ear.

Contusion 4 1/4 in.x1 in. On the left
scapul ar region. 2 1/2 in. below the
shoul der

Contusion 1 1/2 in.x1/4 in. parallel to the
earth extending -~ fromthe upper and inner end
of injury No. 2. These injuries were sinple
and had been caused by sonme blunt weapon,
like lathi and were about 6 hours old
(fresh). | had prepared the injury report Ex.
Ka 16 at the tine of exami nation. It bears ny
signature and is correct."

ASGHAR:

Contusion 2 in.x1/4 in.x1/4 in. going from
front to back 31 in. above the nose.

Punctured wound 1 in.x ' in.x-4 in. On the
| eft ‘hand, outer side 2 in. bel ow the el bow
Bl JAI SI NGH:

Contused wound-—1/2 in.x1/2 i n. x skin deep
at the part above the nail _of the thunmb of
right hand with contusion 1 1/4 in. x1/2 in.
in the inner part of the nail

Contusion 2 1/4.in.x3/4 in. extending from
the palm on the 1st and 2nd knuckl es
wher ebl ood had clotted in an area of 1/2 in
x1/4 . On the pal ner side.

Abrasion 1/2 in.x1/4 in. On the back and
anterior side of right hand, 31/2 in. above
the wist."

Injuries were found on the side of the
accused on 3 appellants only. They were as
foll ows:

OM PAL:

Lacerated wound 1/2 in.x4/10 in.x2/10 in. on
the inner side of left forearm 3 1/2 in.
above the left wist.

Lacerated wound 2/10 in.x2/10 in.x6/10 in. On
the inner side of |eft forearm

Abrasion 3/10 in.X21 10 in. On the upper r
side of left forearm 3 1/2 in. above the
left wist."

DARYAQO.

Abrasion in.x3/10 in on the left shoulder in
front side.

Wound with scab 4/10 in.x2/10 in. On the left
are outer side, 6 in. below | eft shoul der".

Bl RBAL:

Lacerated wound 2 in.x3/10 in. bone deep on
the front , side of head.

Abrased contusion 1 in.x2/10 in. On the left
side of head, 3 in. above the left ear
Contusion 1/2 in.x4/10 in. On the right side
of head, 2 in. above the right ear




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 10

4, Abrasion 1/4 in.x1/4 in. On the index finger
of the right hand upper side on the mddle
phal ux.

5. Abrasion 1/4 in.x1/4 in. On the upper side at
the root of the nmiddle finger of right hand.

6. Abrasion 1/2 in.x1/10 in. On the inner side
of the |ower portion of left fore-arm 3 in
above the wist.

7. Abrasion 3/10 in.x1/10 in. On the inner side
of left wist.

592
8. Lacerated wound 3/10 in.x1/10 in.x3/10 in. an
the Aright at a distance of 31 in. fromside
of thigh, anterior iliac spine"
It is significant-that in answer to the |last question
put to Daryao Si ngh, appellant, in t he Conmi tting

Magi strate’s Court, wunder Section 342 Crimnal Procedure
Code, whether he had  nothing else to say, the first thing
that canme’ tohis mnd was that Asa Ram P. W1, and Bij ai
P.W 10 ‘and Raghubir (deceased) had killed his father about
15 years ago.

The defense case seenmed quite absurd. It was that, Asa
Ram and Bijai and Asghar, after having killed Mikhtara and

Raghubir, haul cone and attacked the three injured
appel lants at the/tinme and place given by the, prosecution
Their defense w tness, however, in an obvious attenpt to

explain the injuries of the three appellants, put forward
the entirely new version that, when Asa, Bijai, and Asghar
were killing Mikhtara and Raghubir, the three injuries
appel l ants had attenpted to -save the nmurdered nmen and were
injured as a consequence. The accused had even filed a First
Informati on Report on these lines. They unsuccessfully tried
to prosecute Asa and Bijai and Asghar who could not, as the
Trial Court and the Hi gh Court had rightly observed, be
expected to run berserk suddenly and attack persons on their
own side for no explicable reason

The prosecution had, in addition to exam ning injured
wi t nesses, nentioned above, produced Rattan Singh P.W2,
Kalu, P.W9, and Lakhi, P.W7, whose testinony was discarded
by it on two grounds: firstly, because each one was shown to
have sone ennmity with sone accused person; and, secondly,
because they were said to have been standing at a Harat
nearly 400 paces away fromwhere' according to the High
Court, they could not have seen the occurrence. |f there was
no obstruction to the range, of vision, and none was shown
by evidence, these witnesses could at |east nmake out the
nunber of assailants from this distance as  sunlight was
there.

The prosecution evidence suffered from sone  quite
obvious infirmties. Each of the four injured eye wtnesses,
while naming each of the eighteen accused persons as
participants in the occurrence and specifying their weapons,
wi t hout any contradiction, had failed to assign any
particular part to any of them Each injured wtness said
that all the eighteen accused persons, nanmed in the First
i nformati on Report, were assaulting the injured. This was
hardly consistent with either the nedical evidence or the
very short time the whole occurrence was said to have
lasted. It was physically inpossible for all the eighteen
accused persons to attack sinmultaneously each of the five
victinms. However, we cannot interpret the inpressions of
rustic wtnesses, sought to be conveyed through their
statements’ as though they were nade in carefully drawn up
docunents calling for a literal interpretation. It was
likely that each of them had seen some acts of sone
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assailants, but, due to natural discrepancies in their
accounts, as each could only depose the part he had
observed, each had been instructed to omit this part of his
testinmony. That may explain how each consistently stated
that all the accused persons were attacking

593

his or her party although he or she could not specify which
accused attacked which victim Fromthe manner in which each
wi tness could, w thout naking any mi stake, nane each of the
ei ghteen accused persons, alnost in the same order, and
specify the weapon each carried, wi thout any discrepancy,
some tutoring could be suspected. Nevertheless, both the
Trial Court and the Hi gh Court had reached the definite
conclusion that the party of assailants consisted of nore
t han five persons. It also found that this party was
sitting on the boundary of the field of Daryao, apparently
waiting with their weapons for-the buggi, carrying Raghubir
and Mukhtara and others., to reach the spot where they
surrounded it -~ and attacked. It was <clear, fromthe nature
and nurmber ~of injuries of both sides, which we have set out
above in _extenso, that “the attacking party nust have
consi sted of nmore persons than the party of the male victins
who were five in nunber. Even if these five victins were
sitting in the buggi they were not all enpty handed. Sone of
them had | athis which they plied in self defence. The nunber
and location of injuries on both sides also indicated an
attack by a group of persons which nust have surrounded the
party traveling in the buggi. Even if two persons are
engaged in stopping the buggi and there are two on each of
the two sides of the buggi their nunber would be six. Again

even if at |east one person-is assunmed to be the assail ant
of each of the victins, in a simltaneous attack upon them
the number of such assailants alone would come to at | east
six. It is, however, clear fromthe injuries on Mikhtara and
Raghubir that each was attacked by nmore than one person
because each had injuries wth sharp edged weapons and
lathis. these facts were enoughto cone to the conclusion
that the total nunber of assailants could not conceivably
have been 1less than five. The H. gh Court however, after
giving the benefit of doubt to four of the accused persons,
on the ground that their cases did not differ fromthose of
the others acquitted, cane to the obviously correct
conclusion that at |east the four appellants before us nust
have taken part in the attack because they admitted their
participation in the occurrence which took placeat the tine
and place of the incident in which Raghubir and Mukhtara had
lost their lives. Three of the accused persons-as already
i ndicated, had received injuries. On their own version

these injuries were sustained in the sane occurrence. |f,
therefore, the prosecution version about the broad character
of the incident is correct, the only question which renained
was: Agai nst whi ch accused person was the case of
participation in the attack established beyond reason able
doubt ?

The High Court cane to the conclusion that the
adm ssions of the four accused, corroborated by the injuries
on the bodies of three OF them left no doubt whatsoever
that they were, in any case, anong the assailants. The
others had nerely been given the benefit of doubt |est some
injustice is done by relying inplicitly on partisan
Wi t nesses appearing in a type of case in which the innocent
ale not infrequently sought to be roped in with the guilty
who are, of course, not spared. This did not nean that the
total nunber of assailants was actually Iless than five as
the |l earned Counsel for the appellants asked us to presune
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fromthe fact that fourteen out of the eighteen accused
persons were actually acquitted.
594

It is true that the acquittal of an accused person does
raise, in the eye of law, a presunption that he is innocent
even if he was actually. guilty. But, it is only the
acquitted accused person and not the convicted accused
persons who can, as a rule, get the benefit of such a
presunption. The effect of findings on questions of fact
depends upon the nature of those findings. If, for exanple,
only five known persons are alleged to have participated in
an attack but the Courts find that two of themwere falsely
inmplicated, it would be quite nature; and logical to infer
or presune that the participants were less than five in
nunber. On the other _hand, if the Court holds that the
assailants were actually five in nunber, but there could be
a doubt as to the identity of two of the alleged assail ants,
and, therefore, ~acquits two of themthe others will not get
the benefit of doubt about the identity of the two accused
so long ‘as'there is a firmfinding, based on good evidence
and sound reasoni ng, that the participants were five or nore
in nunber. Such a case is one of doubt only as to identity
of some participants-and not as to be total numnber of
participants. It nay be that a definite conclusion that the
nunber of participants was at least five my be very
difficult to reach whale the allegation of participation is
confined to five known persons and there i s doubt about the
identity of even one. But, where alarge nunber of known
persons (such as eighteen, as is the case before us), are
alleged to have participated and the Court acts on the
principle that it is better to err on the side of safety, so
that no injustice is done to a possibly wongly inplicated
accused, and benefit of doubt is reaped by a |arge nunber
with the result that their acquittal, out of abundant
caution, reduces the nunber of those about whose
participation there can be no doubt to less than five, it
may not be really difficult at (all, as it not in 'she case
before us, to recall the conclusion that, having l'aggard to
undeni abl e facts, the nunber of  participants could not
possibly be less than five. W have, for the reasons given
above, also reached the sane conclusion as the |earned
Judges of the Allahabad Hi gh Court. W w sh that the Hi gh
Court had itself given such reasons, which are not at all
difficult to findin this case, so that its conclusion on
the nunber of participants nay not have ~appeared ratter
abrupt. Justice has not only to be done, but, as have been
often said, nust manifestly appear to be done.

Even if the nunber of assailants could have been | ess
themfive in the instant case (which, we think, on the facts
stated above, was really not possible), we think that the
fact that the attacking party was clearly showmn -to have
waited for the buggi to reach near the field of Daryao in
the early hours of 7.6.1967, shows pre-planning. Some O the
assailants had sharp edged weapons. They were obviously
lying in wait for the buggi to arrive. They surrounded and

attacked the occupants shouting that the occupants wll be
killed. W do not think that nore convincing evidence of a
pre-concert was necessary. Therefore, if we had thought it

necessary, we would not have hesitated to apply Section 34,
I.P.C. also to this case. The principle of vicarious
liability does not depend upon the necessity to convict a
requi red nunber of persons. It depends upon proof of facts,
beyond reasonabl e

595

doubt whi ch nmakes such principle applicable. (See: Yehwant &
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Anr. v. State of Mharashtra; (1) and Sukh Ramv. State of
U P.)(2). The nost general and basic rule, on a question
such as the one we are considering, is that there is no
uniform inflexible or invariable rule applicable for
arriving at what is really an inference formthe totality of
facts and circunstances which varies fromcase to case. W
have to examine the elect of findings given in each case on
this totality. It is rarely exactly identical with that in
another case. Oher rules are really subsidiary to this
basic verity and depend for their correct application OF the
peculiar facts and circumstances in the context of which
they are enunci at ed.

In Yeshwant’s case (supra), the question was whether
the acquit(ah of an alleged participant, said to be
Br ahmanand Tiwari, for the nurder of a nman called Sukal
could make it inpossible to apply the principle of vicarious
l[iability to convict, under Section 302/34 |.P.C., Yeshwant,
the only other participant in under. This Court observed (at
p. 303):

The benefit of this doubt can only go to the
appell ant-— Brahmanand Tiwari and not to the other
accused persons 13 who were known well to each eye-

Wi t ness. "

Di stingui shing Krishna Govind Patil v. State of
Maharashtra (3) this Court said in Yeshwant’'s case (supra)
(at p. 302):

"We do not think that this decision which depends
upon its own facts, as crimmnall cases generally do,

[ ays down any  general principle that, where the

identity of one of the participants i's doubtful, the

whol e case nust end in- acquittal. ~Such a  question
bel ongs to the real mof facts and not of law '

The following cases were also cited  before us: Dalip
Singh & v. State of Punjab (4) Bharwad Mepa Dana & Anr. v.
State of Bonbay;(5) Kartar Singh v. ~State of Punjab; (6)
Mohan Singh v. State of Punjab;(7) RamBilas Singh & Os. v.
State of Bihar(8)

In the case of Ram Bilas Singh (supra) previous
decisions of this Court on the question argued before us
have been considered at sone length and a passage from
Krishna Govind Patil’'s case (supra) was al so quoted. |In none
of these cases was it decided that where, out of abundance
of caution, a large nunber of accuse(l persons obtained an
acquittal with the result that the nunber of those whose
participation is established beyond reasonable doubt is
reduced to less than five, but, at the same tinme, it is
clear that the total nunber of assailants could not be |ess
than five, the convicted accused persons nmust necessarily
get the benefit of doubt arising in the case of the
acquitted accused persons. A case like the one before us
stands on the Sane footing as any other case where there is
certainty that the nunber of participants was not |ess than
five but there is doubt only as to

(1) [1973] | S.C.R p. 291 @302 & 303. (2) [1974)
2 S.C.R p. 518.

(3) [1964] (1) S.C.R 678. (4) [1954] S.C.R 145,
(5) [1960] 2 S.C.R 172. (6) [1962] 2 S.C.R 395.
(7) [1962] Suppl (3) S.C.R 848. (8) [1964] (1)
S.C.R 775.
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The identity of sone of the participants. It has to be
renmenbered that doubts nmay arise wth regard to the
partici pation of a particul ar accused per son in
circunst ances whose benefit can only be reaped by the
accused who raises such doubt. Doubts may al so arise about
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the veracity of the whole prosecution version and doubts
about the participation of individual accused persons may
contribute to the energence of such doubts which may cover
and engulf the whole case. Never the less, if, as in the
instant case, the Courts, whose duty is to separate the
chaff from the grain, does hold that the convicted persons
were certainly nenbers of an unlawful assenbly which nust
have consisted of nore than five persons, we do not see any
principle of law or justice which could stand in the way of
the application of Section 149 J.P.C for convicting those
found indubitably guilty of participation in carrying out of
the common obj ect of an unlawful assenbly.
The only remaining question arises fromthe age of Om
Pal Which, at the tinme of trial, was found by the Tria
Court to be about 15 years. This neans that Section 29 of
the Utar Pradesh Children Act, 1951, was applicable to the
case. This Section reads as follows:
"29. Comm tnment of child to approved schoo
(1) Were a child is found to have commtted an offence
puni'shable with transportation or inprisonnment, the
Court, if satisfied on inquiry that it is expedient so
to deal wth the child, may order himto be sent to an
approved school ~for such period of stay as wll not
exceed beyond ‘the time when the child will attain the
age of 18 years ~or for a shorter period, the reasons
for such period to be recorded in witing.
(2) Where prior to the conmencenment of this Act a
yout hful of fender has been sentenced to transportation
O inprisonment,  the State Governnment may direct that
inlieu of undergoing or conpleting such sentence he
shall, if under the age of sixteen years, be sent to an
approved school, and thereupon the offender  shall be
subject to all the provisions of this Act as if he had
been originally ordered to be detained in such school."
This question was not raised earlier so that the Tria
Court or the High Court nay take the action it was open to
the Courts to take after due inquiry. Such action, if
consi dered expedi ent, could only be to send the appellant to
an approved school. W nmay observed that, although the
appel l ant om Pal was said to be armed wth a lathi, no
specific part was assigned to him_ by any prosecution
witnesses. He was bound, wth the background of hostility
bet ween two si des and
597
the events nentioned above, to have been nisled by the bad
exanpl e of his elders. No previous participation in such a
case and no previous conviction was shewn agai nst him W,
therefore, think that appropriate action under Section 29 of
the Children’s Act could have been taken in his case if the
guestion had been raised in time. W hope that the
puni shment he has already undergone has had a salutary
effect in making him conscious of the gravity of the
consequences of joining an unlawful assenmbly. Al that we
can do now, in the circunmstances of On Pal’s case, is to
recormend the rem ssion of the renmaining period of omPal’s
sentence to the authorities concerned.
Subject to the observations nade above with regard to

omPal, we affirmthe convictions and sentences and di sm ss
this appeal
P.H P. Appeal dism ssed
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