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CASE NO.:
Appeal (civil) 3059 of 2006

PETI TI ONER
Vi krama Shanma Shetty

RESPONDENT:
State of Maharashtra & O's

DATE OF JUDGVENT: 20/07/2006

BENCH
ARI JI T PASAYAT & R V. RAVEENDRAN

JUDGVENT:
JUDGMENT
(Arising Qut of SLP (C) Nos. 23983-23984 of 2005)

ARI JI T PASAYAT, J.
Leave granted.

Challenge in this appeal is to the legality of judgnent
rendered by a Division Bench of the Bonbay H gh Court in
Appeal Lodgi ng No.75/2005 in Wit Petition No.2736/2004.

The question that arose for consideration in the wit

petition and the appeal therefromis whether the revisiona

aut hority under The Bonbay Prohibition Act, 1929

(hereinafter referred to as the "Act’) was right in refusing FL-11
license to the appellant on the ground that the distance

bet ween the establishnment of the appellant and the entrance

to a nosque is less than 75 netres. Learned Single Judge held
on the basis of the report given by the Court Commi ssioner

that the distance was | ess than 75 netres and, therefore, in
view of what is provided in Rule 45(1-C) of the Bonbay Foreign
Li quor Rules, 1953 (in short the "Rules’) the license could not
have been granted. The view was uphel d by the D vision Bench
by the inpugned judgnent.

Background facts in a nutshell are as foll ows:

Appel | ant applied for obtaining |icense (pernmt) to enable
himto sell foreign made |iquor since no objection certificate
was obtained fromthe nmosque trust for grant of such license
The Conm ssioner of Police raised objection to the grant of the
Iicense. The Collector of Bonbay City, State Excise

Departnment rejected the application on the ground that there
was a religious institution within the 60 netres fromthe
restaurant. An appeal was preferred under Section 137(2) of

the Act to the Comm ssioner of Prohibition and Excise. The
appeal was all owed by order dated 26.3.1999 on the basis of
certificate issued by the Chartered Architect certifying that the
di stance between npbsque and the restaurant was 75.43

netres. On the basis of the directions given by the Appellate
Authority license was granted on 1.4.1999. After grant of
license, appellant filed an application before the Collector for
i ssuance of public entertainnent |license. The Comm ssi oner of
Police filed revision before the Mnister of State for Excise for
revoki ng the order passed by the Comm ssioner granting FL-11
license. The revisional authority set aside the order of the
Commi ssioner and the order of the Collector rejecting the
license was confirned. A Wit Petition was filed before the
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Hi gh Court, which was heard by a | earned Single Judge.

Basic issue raised related to the distance, and the all eged
grant of license to simlarly situated persons whose
establishments were situated |l ess than 75 netres. A Court
Conmi ssi oner was appointed to find out the factual details.

On the basis of his report, l|earned Single Judge dism ssed the
wit petition holding that the distance of 75 nmetres is

mandat ory as prescribed by rule 45(1-C) of the rules. From
the report of the Conmm ssioner it is clear two entrances (first
and third entrance) to the nosque are within the nandatory

di stance of 75 netres. |In the appeal filed before the D vision
Bench stand was taken that the entrances are not frequently
used and, therefore, distance of second entrance only was to

be taken into consideration for the purpose of neasurenment. It
was pointed out that nmain entrance to the nmosque is from

Narsi Natha Street, which is at a distance of 98.47 netres, i.e.
nore than 75 netres. The Division Bench concurred with the
findings of the learned Single Judge. Reference was made to
the Commi ssioner’s report and certified photographs.

I n support of the appeal M. U U  Lalit, |earned senior

counsel submitted that the | anguage of Rule 45(1-C) mmkes

the position clear that reference is made to the path by which
pedestrian ordinarily reaches the religious institute. Since the
two entrances are not ordinarily used and are only sonetines
used, the distance has to be reckoned from the second

entrance gate which is adnmttedly beyond 75 netres. It was
further subnitted that the nmobsque managenment had no

objection to the functioning of the appellant’s restaurant. In
fact, they have given their consent. The Hi gh Court did not
take note of the fact that in-some other cases establishments
were functioning within the limt of 75 netres, and there is no
reason to nake a departure so far appellant is concerned. The
Conmi ssioner’s order is in essence final. After |ong |lapse of
time revision petition was filed by the police authorities and
the sane shoul d not have been entertained.

Learned counsel for the respondent-State and its
functionaries supported the order

Rule 45(1-C) is the pivotal provision and it reads as
fol | ows:

"(1-C) No licence under sub-rule (1B)

shall be granted in respect of any hotel or
restaurant which is situated within a distance
of seventy-five meters from any educational or
religious institution or from any bus stand,
station or deport of the Maharashtra State
Road Transport Corporation or fromthe
boundary of any National or State highway :

Provi ded that nothing contained in this
sub-rul e shall apply in respect of an existing
hotel or restaurant for which a licence in Form
FL-111 is held by the Manager or Proprietor
thereof inmmediately before comng into force of
t he Bonbay Foreign Liquor (Amendnent)

Rul es, 1990.

Expl anation :- For the purposes of this
sub-rul e \026

(i) "educational institution" nmeans any
pre-primry, primary, or secondary schoo
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managed or recogni zed by any | ocal authority
or the State Governnent or the Centra
Covernment and any college affiliated to any
University established by |Iaw, but does not

i ncl ude any private coaching institution

(ii) "religious institution" nmeans an
institution for the pronotion of any religion
and includes a tenple, math, nosque, church,
synagogue, agiary or other place of public
religious worship which is managed or owned
by a public trust registered under the Bonbay
Public Trusts Act, 1950 (Bom

xx/ x of 1950) and included such other
religious institutions as the State Governnent
may by order specify in this behalf;

(iii) The distance referred to in clause (a)
of this sub-rule shall be measured fromthe
m d- poi nt'_of the entrance of the hotel or
restaurant along with the nearest path by
whi ch the pedestrai an ordinarily reaches, -

(a) the md point of nearest gate of

the institution if there is a conpound
wall and if there is no conpound wall, the
m dpoi nt of the nearest entrance of the
institution, or

(b) the m d-point of the nearest gate

of the bus stand, station or depot of the
depot of the Maharashtra State Road
Transport Corporation if there is a
conpound wall and if there is no

conpound wal |, the nearest point-of the
boundary of such bus stand, station-or
depot, or

(c) the boundary of the National or
State hi ghway".

A bare reading of the provisions nakes the position clear
that the distance requirenent is mandatory.

Initially in pursuance of an order dated 17th Decenber

2003 passed by a | earned Single Judge of the Hi gh Court, joint
nmeasurenments were taken and the report of the joint

measur enent dated 19t h Decenber 2003 is that the distance

is less than 75 meters. Again when the matter was before the
Hi gh Court for adm ssion, an order was passed on 3rd

Novenber, 2004, by a | earned Single Judge by which the

Prot honotary and Seni or Master was directed to appoint ‘an
Architect fromthe panel of Architects nmaintained by the Court
to carry out a nmeasurenent in terms of Rule 45(1-C). The
Architect submitted his report together with a plan before the
H gh Court.

The report of the Architect shows that the Hote

bel onging to the Petitioner abuts Abhaychand Gandhi Marg
and the nosque is | ocated across the road at the junction of
Abhaychand Gandhi Marg and Narsi Natha Street. The

nosque has three entrances out of which two are froma
conmon passage having access to Narsi Natha Street. The
third entrance is from Abhaychand Gandhi Marg.
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The Court Conmi ssioner has reported that distance from

the first entrance to the nosque from Narsi Natha Street upto
the establishnent of the appellant is 68.45 neters. Though
the door to the nbsque was cl osed when the Conmi ssi oner

went for inspection, the report records that the door was
opened on the request of the Conm ssioner and it was found
that it directly opened into the prayer hall of the nopsque.

The second entrance to the nosque from Narsi Natha

Street is at a distance of 98.47 neters. The third entrance to
the nmosque from Abhaychand Gandhi Marg is at a di stance of
60.06 nmeters. The report of the Comm ssioner notes that this
door is generally closed and is occasionally used as an exit.
The Conmi ssioner has further recorded that during the course
of inspection, he was informed that generally people enter the
nosque through the second entrance.

Fromthe report of the Comm ssioner appointed by the

Hi gh Court it is clear that two entrances to the nbsque are
within the nandatory distance. It nmay be that, as rightly
noti ced by | earned Single Judge, on a particul ar occasion one
of the entrances may be closed. It has al so been noted that
one of the entrances is used as an exit. The stress is on the
near est di stance and not the nobst used distance. An attenpt
was made to show that' the second entrance i s npbst used one.
Though there was an earlier report, we find that the same was
not accepted by the Hi gh Court at sone stage and, therefore,
the Court Comm ssioner was appointed. There is no challenge
to the correctness of the Court Conm ssioner’s report. That
bei ng so, the |l earned Single Judge and the Division Bench
were justified in their viewthat the restaurant is situated
within the prohibitory distance of 75 metres.

Anot her pl ea which was enphasized was the exi stence of
some restaurants to whomlicences have been granted.

"As highlighted by |earned counsel for the appellants,

even if it is accepted that there was any inproper pernission
that may render such perm ssions vulnerable so far as 32
vessel s are concerned. But it cannot cone to the aid of
respondents. It is not necessary to deal with that aspect
because two wongs do not nake one right. A party cannot
claimthat since sonmething wong has been done i n anot her

case; direction should be given for doing another wong. It
woul d not be setting a wong right, but would be perpetuating
another wong. In such matters there is no discrimnation

i nvol ved. The concept of equal treatnent on the l[ogic of Article
14 of the Constitution of India, 1950 (in short 'the
Constitution’) cannot be pressed into service in such cases.
What the concept of equal treatnent presupposes is existence

of sinmilar legal foothold. It does not countenance repetition of
a wong action to bring both wongs or par. Even if
hypothetically it is accepted that wong has been conmitted

on sone ot her cases by introducing a concept of negative

equal ity respondents cannot strengthen their case. They have
to estal bish strength of their case on sonme other basis and not
by claimng negative equality." (See Union of India and Anr. v.
International Trading Co. and Anr. (2003 (5) SCC 435).

Stand that the revision was at the instance of police

authorities is clearly undi sputed. Section 148 of the Act

enpowers State Governnment to call for and exam ne records of

any proceedi ng before any Prohibition O ficer for the purpose

of satisfying itself as to correctness, legality or propriety of any
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order passed in and as to the regularity of any such

proceedi ngs. The power of suo noto revision is clearly vested
inthe State Governnment. If it acted on the basis of petition
filed by police authorities, it cannot be said that the exercise
was beyond jurisdiction.

Looked at fromany angle the orders passed by | earned
Si ngl e Judge and Division Bench do not suffer from any
infirmty to warrant interference.

The appeal fails but in the circunstances w thout any
order as to costs.




