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Leave granted.
The first appellant is an Institute incorporated under a
statute entitled the Post-G aduate Institute of Medical Education
and Research, Chandigarh Act 1966 (referred to as the ’'1966
Act’). The object for setting up the Institute is reflected in the
nane. The Institute has, broadly speaking, three Departnents,
nanel y, Education, Hospital and Engi neering Departnents. W
are concerned with the Engineering Departnent. The
Engi neering Departnent deals primarily wi'th nmaintenance works
of the Institute and includes diverse activities from nai ntenance
of mechani cal equi pment such as operation tables to collection
and distribution of linen. According to the appellants, there are
di stinct sections dealing with the different kinds of activities,
each section having its separate adm nistrative hierarchy. The
guestion to be decided in this appeal is whether in 1980
pronotions within the Engi neering Departnent were to be nade
section wise or cadre w se.

Section 31 of the 1966 Act enpowers the Centra
Governnment, after consultation with the Institute, to make rules
to carry out the purposes of the Act by notification in the Oficia
Gazette. Some of the matters that the rules may provide for
have been listed in Section 31. These include under clause (f) of
Section (2) to Section 31:
"t he nunber of officers and enpl oyees
that may be appointed by the Institute
and the manner of such appoi ntnent”;

Section 32 enpowers the Institute to frame Regul ati ons
with the prior approval of the Central Governnent providing
inter-alia for:

"the tenure of office, salaries and

al | owances and ot her conditions of

service of the Directors and other officers
and enpl oyees of the Institute including
teachers appointed by the Institute".

On 29th March 1967, the Central Governnent, by
notification in the Oficial Gazette made the Post-G aduate
Institute of Medical Education and Research, Chandigarh, Rules,
1967 (referred to hereafter as the Rules). Rule 7, sub-sections
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(1) and (5) (as it stood after an amendment in 1984) read:
"7. Creation of Posts and
Appoi ntrrents thereto: -

(1) The Institute nay create posts,
subj ect to specific provisions in the
budget, on such scal es of pay as are
approved by the Centra

Governnment, classify theminto

grades and specify their

desi gnati ons:

Provi ded that no post above
the Associate Professor |evel shal
be created except with the prior
approval of the Centra
gover nnent .

(5) The nethod of recruitnment, the age
limt, the educational qualifications

and other matters relating to the

appoi ntnent to various posts in the
Institute shall be determned in the
manner provi ded for ‘by regul ati ons.

According to the appellants under Rule 7, posts were duly
designated in Schedule V to the Rules together with, inter-alia,
the met hod of recruitnent and qualifications for each post. It is
not clear when this was done as the docunent nanely ' Schedul e
U, relied upon in this connection itself has no date. As it stands
today, the third and fourth post in the prescribed hierarchy in
the Engi neering Department are described as Technol ogi st G ade
I/ Assi stant Engi neer and Technol ogist Geade Il. The nethod of
recruitment prescribed to the former is "50% by promotion and
50% by direct recruitment in the respective field".  Pronotion is
to be by selection from "anongst Technol ogi st Grade /Il having 8
years experience in the respective field". As far as the post of
Technol ogi st Grade Il posts are concerned the only nethod of
appoi ntnent prescribed is by direct recruitnent and the eligible
criteriais "three years diploma with 5 years’ experience in
respective field of Engineering".
On 18th April 1967, Regul ations called the Post-G aduate
Institute of Medical Education and Research, Chandigarh
Regul ati ons, 1967 were brought into force. ~ O these regul ations,
regul ation 32(1) and the quoted extract of regulation 34 are
rel evant:

"32. Qualification for appointnent:
(1) Age, experience and ot her
qualifications for appointnment to a post
shal | be as specified by the Institute
keeping in view the qualifications and
experience prescribed by the Centra
CGovernment for simlar posts before
applications of candidates are called for
subject to the conditions that non-
nmedi cal personnel shall not be appointed
to the posts of Director and Medica
Superi nt endent .

34. Seniority : - Seniority of

enpl oyees of the Institute in each
category shall be determ ned by the
order of nmerit in which they were
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sel ected for appointnment to the grade in
guestion, those selected on earlier
occasi on being ranked senior to those
sel ected later:

Provided that the seniority interse
of enpl oyees, other than the teaching
staff of the Institute shall be determ ned
by the length of continuous service on a
post in a particular service."

In the background of these provisions, we nmay now

consider the facts of this case. The respondent No.1l was

appoi nted on 16th July 1975. He was recruited to the post of
Technol ogi st Grade Il (Electrical). The letter of appointnent
stated, "while enployed in the Institute you will be liable to be
posted at ~any place at any time under the control of this

Institute”. The respondent No. 1 was transferred as
Technol ogi st Grade Il (Estate) in 1976. R K Wadhwa,
respondent. No. 3 was appointed as Technol ogist Gade Il in

January 1975. Shri K. S.” Sharma (the respondent No. 4) joined

the post of Technol ogist Grade Il on 13.11.75. Respondent No.

5, R K Coel joined the post of Technol ogist Grade Il on 1.6.78
On 7th August 1976 a decision was taken by the Governing

Body of the appellant’ to convert 25 existing technica

supervi sory posts into 22 posts. The technical supervisory posts

were those of Overseers, Forenen, Linen Bank Manager

Foremen Grade | and Foreman Grade |1, Foreman Stores and
Horticulturist. The converted posts were initially designated as
Foreman Grade Il (12 posts), Foreman Grade | (6 posts) and
Foreman, Sel ection Grade (4 posts). The posts of Foreman

were re-designated as Technol ogi sts on 17t h August 1978.
Consequently with effect from 1978 there were 12 posts of
Technol ogi st Grade |1, 6 posts of Technol ogists Grade I, and 4
posts of Technol ogi sts (Sel ection Gade).

On 13th Decenber, 1979 the respondent No. 1 wrote to
the appell ant requesting that his nanme be considered for further
promotion to the post of Technol ogist Gade | as he was the
seni or nmost Technol ogi st Gade Il. The respondent No.1's
application was rejected on 21st Decenber 1979 on the ground
that there was no vacancy of Technol ogi st Grade | (Estate)

agai nst which the respondent No. 1 could be considered for
pronmotion. The respondent No. 1 stated that he did not seek
promotion in the Estate Branch and shoul d be consi dered as and
when any vacancy of Technol ogi st Grade | arose.

In 1980, the Departnental Pronotion Commttee (DPC)

met to consider the suitability of Technol ogi st Grade |1

candi dates for 4 posts of Technologist Gade | in the follow ng
sections of the Engineering Departnent of the appellant:

1. El ectrical Section

2. Public Health Section

3. Civil Section

4. St ores Managenment Section

The m nutes of the DPC of the neeting held on 8th January
1980 show that the follow ng qualifications/experience were
taken into consideration while assessing the suitability of the
candi dat es:
i) Di pl ona in respective trade of
Engi neering froma recogni sed
University/ Institute or its
equi val ent qualification

ii) 8- 10 years experience in the
respective field. Preference wll
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be given to those who have
worked in a big hospital/
Uni versity.

The DPC consi dered three candi dates for pronotion to
Technol ogi st Grade | (Electrical Section), nanely, R K Wdhwa
the respondent No. 1 and one I.C. Sharma. It was found that
R K. Wadhwa was found suitable for the post and that the
service records of the other two candi dates were not superior to
the extent that would justify supersession of R K Wadhwa. As
far as R K. CGoel was concerned, he was pronoted to the post of
Technol ogi st Grade | (Public Health) as he was "the only eligible

candi date". K. S. Sharma was selected out of two candi dates for
pronmotion to the post of Technologist Gade | in the Stores
Managenment Section. 1t is clear fromthe ninutes that the DPC

did not consider the respondent-No. 1's candi dature for
promotion to any of the other Sections apart fromthe Electrica
Secti on.

Pursuant -to the reconmendations of the DPC, orders were
i ssued to R K.~Wadhwa, K. S Sharma and R K. Goel pronoting
them as Technol ogist G ade | at the appellant/Institute with

i medi ate effect. |Innone of these orders of pronotion was it
mentioned that the pronotion was made within any particul ar
section.

The respondent No. 1 and respondent No. 2, one R K

Sareen, filed a wit application on 26th May 1980 in the High
Court of Punjab and Haryana. It was clained that since 1976

there was one single cadre of Technol ogi st Grade Il and that the
seniority list had to be worked out on the basis of such single
cadre. Their grievance was that despite their seniority, they were
not consi dered agai nst the avail abl e vacancies in the post of
Technol ogi st Grade | and that the respondents Nos. 4 and 5 who
were admittedly junior to the wit petitioners had been pronoted
supersedi ng them They prayed for the quashing of the

promoti on of R K. Goel and K. S. Sharma and for a directive on

the appellant to consider their claim for pronotion to the post of
Technol ogi st Grade |.

The writ application was di sposed of by the | earned Single

Judge on 17th February 1989 who accepted the reasoning of the

wit petitioners and held that promotions from Technol ogi st

Grade Il and Grade | were to be made cadre wise and not
section wise. However, the wit petition was allowed only as far
as R K. Sareen was concerned. The claimof the respondent

No. 1 was rejected on the ground that his candi dature had in
fact been considered by the DPC. The appellant/ Institute did
not chall enge the decision of the | earned Single Judge and R K
Sareen was duly pronoted to the post of Technol ogi st G ade |
An appeal was preferred by the respondent. No. 1 before
the Division Bench. On 7th January 1999, the D vision Bench
al l owed the respondent No. 1's appeal. It noted that the finding
of the Single Judge that pronotion was to be nmade cadre wi se
and not section-w se had not been chall enged by the
appel lant/Institute. It also noted that the appell ants had
refused to consider the pronotion of the respondent No. 1 only
because they were of the view that he was serving in a

particular Section. It was held that the stand of the
appel l ant/Institute was erroneous particularly when no rules to
support the stand were produced by the appellant/Institute. It

was found that R K Wadhwa and K S. Sharma were both seni or

to respondent No. 1 and therefore, the respondent No. 1 could
not have a legitimte grievance as far as their pronotions were
concer ned. However, as far as R K GCoel was concerned, it was
found that he was definitely junior to the respondent No. 1 and
since it had not been shown that R K Goel’s service record was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

9

superior to that of respondent No. 1, the respondent No. 1
shoul d have been considered for pronotion along with R K Goel

It was further directed that even if the respondent No. 1 was not
found to be nore neritorious than R K CGoel, he was entitled to
be considered for pronotion fromthe date his other juniors were
consi dered for pronotion.

It may be nmentioned that during the pendency of the wit
application, R K Wdhwa |eft the Institute in 1981. In 1982, the
respondent No. 1 was transferred fromthe Estate Branch to the
Engi neering Departnment and was subsequently posted on

tenmporary basis as Technol ogist Gade Il responsible for the
foll owi ng secti ons;

1. El ectrical Section

2. Public Health Section

3. Air Conditioning Section

4. Lift Section and Qther Engi neering Services

The respondent No. 1 was then shifted as Technol ogi st

Grade I Planning Division and then again fromthe Pl anning

Division to the Stores Sub Division

According to the respondent No. 1 despite the H gh Court’s
order, pronpotions continued to be nmade by the appellants from
Technol ogi st Grade Il personnel to the post of Technol ogi st
Grade | but the respondent No. 1 was not considered for any of
the pronotions. It has been clained that since R K Wdhwa | eft
the service, the respondent No. 1 should have been pronmpted in
the vacancy so created. According to the respondent No. 1,

I.C. Verma who was junior to the respondent No. 1 by three
years and who was below the respondent No. 1 iin the 1980

panel for Technol ogist Grade | (Electrical) as considered by the
DPC, has been pronoted as Technologi st Gade 1 on 11th August
1988 wi t hout considering the respondent No. 1's case. O her

i nstances have al so been given. On theallegation that the
appel l ants had flouted the order of the Hi gh Court, the
respondent No. 1 filed an application before the H gh Court

i nvoking its contenpt jurisdiction.

The Speci al Leave Petition challenging the decision of the

Di vi sion Bench of the Hi gh Court was filed before this Court on

7th March 2001 by the appell ants. This Court by an order dated
10t h August 2001 stayed the operation of the Hi gh Court’s
order. An application for intervention has been filed by M. Arun

Vohra, R C. Tuli, Rajnish Puri and R K. Cupta. The application is
all owed and the matter disposed of after hearing them

The appel |l ants, the respondents Nos. 4 and 5 and the

i nterveners have nmade subm ssions which are substantially
simlar. As they have all in effect inmpugned the Hi gh Court’s
deci sion, they are, for the sake of convenience, referred to
collectively as the appellants. They claimthat pursuant to the
decision of the Building Commttee constituted under the 1967
Regul ati ons the posts of Technologist Grade | and Il were

bi furcated into different sections such as Mechanical, Electrical
Cvil, Laundry etc. Thus they say for the post of “Technol ogi st
(CGivil) the qualification prescribed was a Di ploma in G vi

engi neering; for the post of Technol ogi st (Public Health) the
qualification was a Diploma in Cvil or Mechanical Engineering,
for the post of Technol ogi st (Bio-Mdical), the diplom required
was Bi o/ Mechani cal /I ndustrial Engineering; for the post of
Technol ogi st (Refrigeration), the requisite diploma was in the
field of Mechanical/Refrigeration & Air-conditioning; for the post
of Technol ogi st (Laundry), the dipl oma required was

Mechani cal / El ectrical / Laundry Technol ogy and that for the post

of Technol ogi st (Stores) and Technol ogi st (Purchase), three
years di pl ona was required in any branch of Engineering. The
only distinction between Technol ogi st Grade | and G ade |1
according to the submission, is a difference in the |ength of
servi ce/ experience. Separate section wise seniority lists were
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mai nt ai ned whi ch have been updated fromtine to tine and
circulated to all the enployees of the appellant/Institute. It is
enphasi sed that the qualification and experience in a particular
field has been considered for pronotion to Technol ogi st G ade
posts which were in respect of those particular sections. They

say that the respondent No. 1 was recruited to the post of

Technol ogist Grade Il (Electrical) and could not be considered for
any post other than Technol ogist Grade | (Electrical) since a

di stincti on has been drawn between the Technol ogi st G ade |

posts on the basis of the workload in the different sections. It is
said that in 1980 only four posts of Technologist Gade | in the
field of Electrical, Public Health, Civil and Stores were sought to
be filled up and that the respondent No. 1 was duly considered

for pronotion to the post of Technol ogist Gade | (Electrical) but
R K. Wadhwa was found nore neritorious. As far as the post of
Technol ogi st Grade | (Stores)  was concerned, it is clained that

K. S. Sharma who was pronoted in 1980 was in fact senior to the
respondent, No. 1. It i's stated that the respondent No. 1 was

consi dered again by the DPC for pronpotion to the post of
Technol ogi st Grade | (Electrical) on 2nd August 2001 but his
juniors were found better suited for pronotion. It is said that
since 1983 there has been a restructuring of the Engi neering
Department and the ol d cadres have been abolished and new

cadres created under four different Divisions viz. Cvil, Bio-

Medi cal, Electrical and Air conditioning. They have relied upon
advertisenents issued by the appellants for recruitnent to the
posts of Hospital Engi neers/Assistant Engi neer, Junior Engi neer
etc. The interveners have an added grievance. They say their
career prospects have been jeopardised by the decision of the

Hi gh Court wi thout their being given any opportunity of being

hear d.
The argurments of the appellants appear plausible but do
not bear close scrutiny. It was not necessary for the respondent

No. 1 to have inpleaded the interveners nor can the H gh
Court’s decision be criticized because they were not made
parties. The grievance of the respondent No. 1 was agai nst the
appel lant/ Institute and its alleged policy to pronpte
Technol ogi st Grade-I11 section-wise. It was for the
appel lant/Institute to have justified its action.. The justification
woul d serve to protect the interests of other enployees if it were
legally sustainable. |If it is not legally sustainable it mnust be
negat ed and not hearing of enployees who may be affected as a
result of the rejection of the justification, would not vitiate such
negation. See CGeneral Mnager, S.C Railway V. Siddhantti

1974 (4) SCC 335 , A Janardhana V. Union of |ndia and
QO hers @ 1983 (3) SCC 601 at 626 and V.P. Shrivastava v.
State of MP. : ( 1996) 7 SCC 759, 763. Furthermore, both
K. S. Sharma and R K. Goel whose stand on the promotiona
policy of the Appellant Institute coincides with those of the
i nterveners, were partners and had the opportunity of presenting
their case. Besides. the Division Bench had nerely reiterated
the view taken in 1989 by the | earned Single Judge when he
granted relief to R K Sareen hol ding that pronotions should be
made cadre wi se and not section wise. No protest was made by
the interveners at that stage. They were content to allow the
appel lant/Institute to appoint R K Sareen on such basis. They
cannot now nake a grievance that they were not heard before
the Division Bench granted the respondent No. 1 the same relief.
I ndeed even the appellant/Institute did not inpugn the
Singl e Judge’s decision in which it was hel d:
"After converting 25 technical posts, 22
posts of Technol ogi sts were carved out.
Thus bringing all the incunmbents of
techni cal posts in Engineering
Department at par.
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If the respondent no. 1 and 2 are left to
adopt the criteria of pronotion section-
wi se, then there is every possibility of
favourtismand arbitrariness in as much
as the persons of choice can be easily
posted in the sections where there are
chances of pronotion.

| am of the considered view that nerely
by posting a particular person in a
particul ar section, his chance of
pronoti on cannot be marred if he is

ot herwi se suitable and eligible for the
hi gher post particularly when it is not in
di spute that seniority of Technol ogi st
Grade Il is comon. Mre so, the

di stribution of posts of Technol ogists
shows that there are some sections
where thereis no post of Technol ogi st
G ade Il but there exists post of
Technol ogi st Grade | vice versa.

Hence fromthis angle al so pronotion
cannot be branchwi se. ~So the
respondents were duty bound to consider
all the incunmbents falling within
consi deration zone for pronotion from
the post of Technol ogist Grade LI to
Technol ogi st Grade | irrespective of their
posting in a particul ar selection.™
( Enphasi s-supplied)

The direction on the appellants as far as R K Sareen was
concerned was to consider his claimalong with other suitable

and eligible candidates "for the post of Technologist Gade | wth
reference to DPC for which respondents Nos. 3 to 5 'were

sel ected".

According to the appellants although they did not prefer a
counter appeal, which they could have done under the

Expl anation to Order XLI Rule 22 of the Code of Civil Procedure,
they coul d neverthel ess challenge the finding in the respondent
No.1's appeal to the Division Bench. It may be, as has been

hel d i n Ravi nder Kumar Sharna V. State of Assam 1999

(7) SCC 435 that the Explanation inserted by the 1976

amendment to Order XLI Rule 22 the Code does not nake it
obligatory to file a cross-objection against an adverse finding of
a lower Court and that the respondent could attack such finding
inits submssions to the appellate forum But in this case,
there is nothing to show fromthe records that the appellants did
in fact challenge the finding of the Single Judge before the

Di vision Bench. |If they had and the Division Bench had not
recorded it, it was incunbent on the appellants to have had the
matter clarified before the Division Bench particularly when the
Di vi sion Bench expressly recorded that the appellants had not
chal l enged the finding. [See Chitra Kumar V. Union of India
2001(3) SCC 208, 220].

Additionally, it was not open to the appellants to have
chal | enged the finding because it would have effectively resulted
it upsetting the relief granted to R K. Sareen by the Single
Bench. This they could not do without preferring a substantive
appeal. Not only did the appellants not raise the issue before
the Division Bench, but they acted on the basis of the finding of
the Single Judge by appointing R K. Sareen as Technol ogi st
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Gade | as directed. The order as far as R K Sareen is concerned
has becone final. It is not open to the appellants nowto re-
open the issue on the basis of which R K. Sareen was granted
relief. This finding should be sufficient to have disnissed the
appeal , but since several other points have been raised we will
deal with them briefly.

The reasoning contained in the decision of the |earned

Si ngl e Judge and that of the Division Bench, appear to us to be
unexceptionabl e. Furthernore the Hi gh Court had observed that

the appellant/Institute had not produced any rules for pronotion
before it. W allowed the relevant Rules, if any, to be produced
before us. The relevant extracts have been set out earlier to this
judgrment. There is nothing to show that Schedule 'U referred to
by the appellants, did in fact operate in 1980. As has been noted
earlier when the respondent No. 1 was appointed, his letter of
appoi ntnent stated quite clearly that while the respondent was
enployed in the Institute he was |iable to be placed "at any

pl ace at any tine under the control of the Institute"”. There was
nothing in the letter of appointnent which limted the

respondent No.1's posting only to the Electrical Section in the
Depart ment _of Engineering. It is also not in dispute that the
respondent No. 1 was in fact posted as Technol ogi st G ade |
(Estate) and his application for further pronotion was rejected
by the authorities solely on the ground that there was no

vacancy to the post of “Technol ogist Grade | (Estate).
Subsequently, the respondent No. 1 has been posted in different
sections other than the Electrical Section as noted above. The
subm ssi on of the appellants that he was | ooking after the said
sections only for verifying the bills is unacceptabl e having regard
to the | anguage of the posting orders. Even if there were rules

governi ng pronotions from Technol ogi st Grade |l to Technol ogi st
Gade |, it is clear that the practice followed by the
appel lant/Institute was to treat the Technol ogi st Grade || cadre

as one cadre. The two ot her posts which were filled on the
recomendati on of the 1980 DPC, nanely, Public Health and
St ores Managenent. Accordingly for the post of Technol ogi st
Grade-1 (Stores) no particular kind of engineering degree or
ot her academic qualification was necessary. That the respondent
No. 1 was not considered for the posts has not been disputed.
Yet it is also not disputed that respondent No. 1 has
subsequently been asked to discharge functions relating tothe
Public Health section and Stores Managenent. In view of the
inter-sectional transferability of Technol ogi st Grade 11 posts,
there was no sense in nmaking the pronotion to the post of
Technol ogi st Grade | dependant upon the initial point of entry
into a particular section. And, as has been recorded earlier, the
orders of appointnent to the post of Technol ogi st Grade | which
have been relied upon by the respondent No. 1 do not nention
that pronotions to the post of Technologist Grade | were in
respect of a particular section.

According to the respondents, the post of Technologi st
Grade | in a particular section has been created having regard to
the workl oad. |Indisputably, R K Wadhwa who had been
appoi nted as Technol ogi st G ade | (Electrical) in 1980 has left
the services in 1981. It has not been shown to this Court how
this particular vacancy was nmet or how the supposedly separate
El ectrical section was manned in the absence of an incumbent in
the post of Technol ogist G ade | (Electrical).

The reliance on the advertisenments issued by the
appel lant/Institute is msplaced as they were in respect of direct
recruitnments to the post of Technologist Gade |I. It does not deal
with the requirenents for pronotion from Technol ogi st G ade |
to the post of Technologist Grade |I. Apart fromthe fact that the
advertisenents relied upon expressly state that the
qual i fications/experience were relaxable in case the candi date
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was exceptionally qualified, it is clear fromthe facts as narrated
that the appellant Institute did not rely on the prescribed
qualifications for posting persons to different sections.

Therefore, the placenent in a particular section was fortuitous.
Since, according to the respondents all sections of the

Engi neering Departnent did not have a Technol ogi st G ade

post, a person's clains of pronotion could be effectively

curtailed by such fortuitous circunstances.

The so called seniority lists have been produced by the
appel l ants before this Court for the first tine. It has not been
shown how the seniority lists were prepared or under which
statutory provision. No |l eave was obtained prior to the
subm ssi on of these docunents, nor do they formpart of the
Court records nor are they supported by any affidavit. They
cannot be taken for consideration by this Court in the
circunst ances. The respondent - No. 1's wit petition was filed
about 23 years ago. On 30th April, 1983 an office order was
passed -abol i shing the previously sanctioned posts in the cadre of
t he Engi neering Department which were:

Sr. No. Nane of the post No. of posts
1. Superi ntendi ng Hospital  Engi neer 1
2. Hospi tal Engi neers
Mechani cal 1
El ectrical “Air-conditioning 1
Bi o nedi cal 1 5
MVat eri al- Managenent 1
G vil 1
3. Technol ogi sts G ade | 14
4. Technol ogi sts Grade 11 16

It is noteworthy that the posts of Technol ogists Grade | and
Il were not described with reference to any particular section
I ndeed even in the revised cadre the absence of any description
continued. There may be a new nonencl ature for the post of
Technol ogi st Grade-1, but this should not deprive himof the
right that he had to be considered in respect of the vacancies
whi ch existed in 1980 and subsequently in the post of
Technol ogi st Grade | or its equivalent.
For all these reasons, we are of the view that the order of
the Hi gh Court does not suffer fromany infirmty. The appeal is
di sm ssed with costs.




