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ACT:

Bi har Excise Act, 1915 : Section 42 and 43.

Li quor shops- Ri ght of vend- Mode of settl enent -
Governnment policy-Gant of licence for ~five years-Licence
subject to change'in policy of Governnent-Change of policy
to auction-cumtender et hod-Change in policy held valid and
not violative of Article 14-Section 42 and 43 hel d
i nappl i cabl e.

HEADNOTE

The State of Bihar took a policy decision to nmmke
settlenment of |iquor shops for five years subject to yearly
renewal on fulfilling certain conditions in terns of change
in policy. The said policy was approved by Cabinet on 25 th
January, 1990. Rul es were anended accordingly and published
in the official gazette. |In pursuance to the said policy
the appellants deposited six nmonths |licence fee for the
first vyear of settlenment on 7th March, 1990. The said
policy was challenged and the H gh Court granted interim
stay of the policy directing the Governnent-to grant licence
on yearly basis through public auction. |In the neanwhile
the State Governnment changed the policy wunder ~which the
settlenent of |liquor shops was to be nmade by  auction-cum
tender nethod for the next year and the new policy was
approved by the Cabinet on 16th August, 1990. The
appel lants field wit petitions in the Patna High Court
chall enging the new policy of auction-cumtender for the
year 1991-92 which were di snm ssed.

In appeal to this Court, it was contended on behalf  of
the appellants that (i) the period of licence already
granted cannot be curtailed wi thout conpliance of section 42
and 43 of the Bi har Excise Act; (ii) CGovernnent’'s action was
arbitrary and violative of Article 14 and the Govt. was
estopped from adopting the new policy on the principle of
prom ssory estoppel; and (iii) the inpugned order was not a
change of policy but was nerely an executive order passed on
the wong assunption as if the Hi gh Court had

409
directed the Governnent to reviewits policy.

Di sm ssing the appeal, this Court,
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Held : 1. The Governnent was fully conpetent to change
its policy under the ternms of the grant of licence itself.
The Menmorandum and the sale Notification on the basis of
which the appellants clainmed the right to continue the
licence for a period of five years, clearly mentioned that
the grant of |icence was on annual basis and such renewa
after every year was subject to the conditions nentioned
therein and al so subject to any change in policy. Secti ons
42 and 43 of the Bi har Excise Act have no application in the
case of change of policy by the Governnent. [412E-G 413E]

2. It is also well settled that the right of vend of
excisable articles is exclusively and absolutely owned by
the State Governnent. [412G

3. The new policy of adopting the nethod of auction-
cumtender is certainly a change of policy. The reason for
change of policy is that the CGovernnent realised that nmaking
settlenent for five years would give rise to nonopolistic
tendency and the interest of revenue was not fully protected
in the former policy. There is nothing wong in taking such
a view by the State Governnent and to change its policy in
public interest. The appellants as such have no right to
chal | enge the new policy. [413A-D

4. There was neither any promse nor there is any
justification to hold that the appellants altered their
position on the basis of promse. The contention based on
the ground of prom ssory estoppel or under Article 14 cannot
be accepted. [413D E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1205 of
1992.

From the Judgment and order dated 6.9.91 of the | Patna
H gh Court in CWJ.C No. 2102 of 1991

Kapil Sibal, Harish N Salve, Ranjit Kumar, GD.
Bhandari and S.C. Patel for the Appellants.

M L. Verma, B.B. Singh, Vikash Singh and L.R “Singh for
the Respondents.
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The Judgrment of this Court was delivered by

KASLI WAL, J. Special |eave granted.

This appeal is directed against the judgnment of the
Pat na H gh Court dated 6th Septenber, 1991. Initially Mhd.
Fi da Kari mand Dasrath Das had fil ed special |eave petition
chall enging the disnissal of their wit petition, CWJ.C
No. 2102 of 1991 by a Division Bench of the Patna H gh Court
by order dated 6th Septenber, 1991. 1In view of the  fact
that by a comon decision, the Patna Hi gh  Court’ had
di smi ssed nmany other identical writ petitions, t he
petitioners in those other wit petitions also “submtted
i ntervention applications before this Court and such
i ntervention applications have been al | owed. 35
applicants/interveners are also supporting the present
appeal filed by Mhd. Fida Karimand Dasrath Das.

The controversy in this case relates to the node of
settlenent of the right of vend of country [liquor, Indian
made foreign |liquor and spiced country liquor wunder the
provisions of the Bihar Excise Act, 1915 (hereinafter
referred to as the ’'Excise Act’) and Rul es franmed
thereunder. The Governnment changed its policy fromtinme to
time. Prior to 1984, settlenent of country |iquor shops was
done by renewing the |icence according to the sliding scale
of system |In 1984, the State Governnent decided to rmake
settlenent of country |iquor shops by public auction. Thi s
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was done on annual basis for a period conmencing from 1st of
April to 31st March of the next following year. Thi s
practice continued upto 1989-90. During the currency of the
above licensing period 1989-90, the State CGover nirent
appointed a high power conmttee and according to its
recomendati ons made a policy to make settlement of |iquor
shops for five years by renewing the existing |Iicences,
subject to fulfilling certain conditions |ike, satisfactory
record of performance and enhancenent of l|icence fee at the
rate of 10 per cent every year and al so enhancenment of the
m ni mum guaranteed quota at the rate of 5 per cent every

year. The above policy decision was taken by a Cabinet
Menor andum dated 25th January, 1990. In pursuance to the
above policy deci sion, the Exci se Conmi ssi oner by
conmuni cati on dated 8th February, 1990 i nf or med t he

licensing authorities to take steps for settlenent of excise
shops as per the anended policy of the Governnent. On 17th
February, = 1990, necessary anendnments were also nmade in the
Rul es framed under Section 89 of the Excise Act
411

i nconsonance w th the new policy of the Governnent. The
amendments were duly published in the official Gazette on
7th March, 1990, to conme into force with effect from 1st
April, 1990. The case of the apellants is that in pursuance
to the aforesaid policy, the appellants agreed to the new
terns and conditions and necessary agreenents were also
executed. The appellants al so deposited six nonths’ |icence
fee for the first year of settlenent, on 7th March, 1990.
According to the appellants a concluded contract cane into
effect on 7th March;, 1990 itself, which was to cone into
force with effect fromist April, 1990.

Sone of the persons not satisfiedwith the aforesaid
CGovernment policy, challenged the same by filing four wit
petitions in the High Court. The Hi gh Court passed ' interim
orders on 9th March, 23rd March, and 13th April, 1990 in
these wit petitions. The High Court in the interim orders
granted stay on the new policy of the Government and in its
pl ace gave directions to grant the |licence on yearly / basis
through public auction. Initially, it was directed’ that
the period of such settlements shall not exceed four nonths,
but subsequently it was made on nmonthly basis. |t was also
directed that the aforesaid orders will not stand in the way
of the State Government in review ng the policy decision. W
have only nmentioned the substance of such interim orders
passed on 9.3.1990, 23.3.1990 and 13.4.1990, as the sane
have been quoted in extenso by the Hgh Court in its
i mpugned order dated 6th Septenber, 1991. It appears that
the aforesaid interimorders were passed by the H gh Court
under the vain hope that the main wit petitions would be
di sposed of soon. However, before the wit petitions /could
be heard finally, the Government started the process of
reviewing the policy decision dated 25th January, 1990/8th
February, 1990. By Menorandum dated 7.7.1990 placed before
the Council of Mnisters, it was proposed that the
settlenent of the country liquor shops, spiced country
liquor shops and foreign liquor shops should be nade by
auction-cumtender method, according to which the persons
interested were required to submit their sealed tender and
also to participate in the public auction. The settlenent
was to be made finally in favour of the person making the
hi ghest offer whether by way to tender or at auction. The
Cabi net approved the aforesaid policy on 16th August, 1990.
The Exci se Comm ssioner al so sent necessary instructions to
all licensing authorities by letter dated 25th February,
1991 in regard to the proposed node of settlenent by
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auction-cumtender for the year 1991-92.

412
The present appellants as well as the interveners filed wit
petitions challenging the aforesaid new policy of auction-
cumtender for the year 1991-92.

Simlar contentions have been raised before us on
behal f of the appellants, which were made before the High
Court. The challenge to the new policy has been nade on the
following three grounds. Firstly, it has been subnitted
that there is no provision in the Excise Act or the Rules to
review or revoke the grant of licence or to curtail or
reduce the period of licence except as provided under
Sections 42 and 43 of the Excise Act. The licence already
granted for a period of five years from 1990 to 1995 cannot
be made ineffective by the so-called new policy of auction-
cumt ender. A further Ilinb of this ground is that the
period cannot be curtailed w thout conpliance of t he
mandat ory . provisions - of Sections 42 and 43 of the Excise
Act. The second ground of challenge is that the Governnent
is estopped fromdoing so on the principle of pronissory
est oppel . The third ground is that in any events, the
exercise of power, in the facts of the case is arbitrary,
irrational and patently unreasonable as such is violative of
Article 114 of the Constitution. The Hi gh Court has dealt
with all these contentions in detail and has rejected the
same by giving cogent’ reasons. W fully agree with the view
taken by the H gh Court.

It is inportant to note that the Menorandum dated 25th
January, 1990 and the letter dated 8th February, 1990 and
the sale Notification on the basis of whichthe appellants
are claimng the right to continue the |icence for a period
of five years, clearly nentioned that the grant of ' licence
was on annual basis and such renewal after every year was
subject to the conditions nmentioned therein and al so subject
to any change in policy. Thus, the Government was fully
conpetent to change its policy under the ternms of the grant
of licence itself. It is also well settled that the right
of vend of excisable articles is exclusively and absolutely
owned by the State CGovernnent.

M. Kapil Sibal, Learned Senior Counsel —appearing on
behal f of the appellants did not dispute the aforesaid |egal
position, but his contention was that the inmpugned order of
the Governnent nmde in August, 1990 cannot be ternmed a
change of policy, but in fact was nerely an executive order
passed on a wong assunption as if the Hgh Court in its
interim

413
orders had given a direction to the Government to reviewits
policy. We do not find any substance in this contention

The new policy of adopting the nethod of auction-cumtender
is certainly a change of policy. The reason for change of
policy given by the Governnent is that it realised that
maki ng settlement for five years would give rise to
nonopol i stic tendency, which will not be in public interest,
at the same tine the interest of revenue was not fully
protected in the forner policy. This clearly goes to show
that the Governnent wanted to adopt a new policy in public
interest to be nade applicable from the year 1991-92.
Learned Counsel appearing on behalf of the State of Bihar
submitted in clear ternms that the earlier policy was wong
and the Governnent realised its m stake and thus adopted a
new policy to augnment its revenue and to avoid nonopolistic
t endency. W do not find anything wong in taking such
view by the State Governnent and to change its policy
considering the same to be in public interest. It is not
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di sputed that the appellants have continued the business of
sal e of liquor for the whole year 1.4.1990 to 31.3.1991. The
appel l ants as such have no right to challenge the new policy
which has to apply for the year 1991-92, even under the
terns of their agreenent. W do not find any force in the
contention rai sed on behalf on the appellants on the ground
of prom ssory estoppel or under Article 14 of the

Constitution. There is no basis at all nade out in the
pl eadi ngs in support of the above grounds and the H gh Court
has rightly rejected the sane. There was neither any

promise nor there is any justification to hold that the
appel lants altered their position on the basis of prom se.
Section 42 and 43 of the Excise Act have no application in
the case of change of policy by the Governnent.

Lastly, it was contended on behalf of the appellants
that the licensees who had taken the I|icence under the
earlier policy of the Government of 25th January, 1990/8th
February, 11990 had submtted National Saving Certificates by
way of security and in case the Governnment had changed its
pol i cy, it was bound to return the National Savi ng
Certificates to the respective licensees. W consider this
submi ssion to be just and proper. Learned Counsel for the
State appearing before us also conceded that such Nationa

Saving Certificates would be returned to the |icensees. We
accordingly direct the State Governnent to return to the
li censees. We accordingly direct the State Governnent to

return all the National Saving Certificates taken by way of
security to all the licensees who had entered in agreements

under the old policy of five years license, wthin two
nont hs

414
from the date of the communication of ~ this order. Thi s
direction will not apply in case of such |icensees who have

filed civil suits for the recovery of such ampbunts and their
cases would be governed by the ultimte decision in those
civil proceedings.
In the results, we dismss this appeal with no /order as
to costs.
T.N A Appeal di smi'ssed.
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