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ACT:

I ndustrial Disputes Act, 1947: ss. 10(1) and 33C(2)-
Wrknmen-'C Grade /'Fitters doing work of "B Grade Fitters-
Claimfor higher wages-Admissibility of-Not entitled to
relief unless duly pronoted or reclassified.

HEADNOTE:

The appel | ant engaged as 'C Gade Fitters ina Centra
CGovernment Undertaking filed applications under s. 33-C(2)
of the Industrial Disputes Act, 1947 for conputation of
wages payable to them for certain periods. Their case before
the Central Governnent Industrial Tribunal-cum Labour Court
was that since they were doing (the same duties which were
performed by a 'B' Grade Fitter, they were entitled to/'claim
wages payable to "B G ade Fitters. The Managenent contended
that since the principal question_ involved in all the
applications related to re-classification of the worknen
concerned, a relief which could not be claimed under s. 33-
C(2) of the Act, these were not nmintainable. The Tribuna
rejected the applications by a common order

In this appeal by special |eave, it was contended for
the worknen that they should be classifiedas 'B G ade
Fitters even though they had been appointed as~ 'C G ade
Fitters because they had been performing the duties which
were simlar to the duties of "B Grade Fitters.

Di sm ssing the appeal
N

HELD: 1.1 A worknman cannot put forward a claim in an
application filed under s. 33-C(2) of +the Industria
Di sputes Act, 1947 in respect of the relief which is not
based on an existing right and which can be appropriately
the subject-matter of an industrial dispute requiring a
reference under s. 10 of the Act. [475C D

1.2 By nerely doing the sanme kind of work which is done
by a senior grade workman, a junior grade workman will not
be entitled to claimthe wages of senior grade unless he is
duly pronoted. Such a workman cannot conplain that he is not
being paid the salary and allowances due to a senior grade
wor kman, since he does not possess an
472
existing right to claim it. If on an adjudication mde on
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the said question on a reference made under s. 10(1) of the
Act, it is held that he should be deened to be a nmenber of
the senior cadre, then only he would be able to claimthe
salary and allowances payable to senior grade worknen.
[474G H; 475A- B]

Central Rank of India Ltd. v. P.S,. Rajagopalan etc.,
[1964] 3 S.C. R 140; State Bank of Bikaner and Jaipur v.
Khandelwal (R L.). [1968] | L.L.J. 589 and State Bank of
Bi kaner and Jai pur v. Gopal Sahal Pareek. [1968] 1 L.L.J.
593, referred to.

R B. Bansilal Abirchand MIls Co. Ltd. v. Labour
Court, Nagpur & Os., [1972] 2 S.C R 580 and V.M Vankar
(Macwana) v. Indian Farnmers Fertilizer, [1984] Lab. 1I.C
1342, di stingui shed.

1.3 In the instant case, the appellants had been
enployed as 'C Gade Fitters and in order to get the salary
and al l owances payable to 'B - Gade Fitters they had to be
promoted to the cadre of 'B (rade Fitters on their passing
certain trade tests. They had not been so pronoted. The
claimof the appellants, therefore, \is not tenable. [473D E]

2. It _is open to the worknen, if they are so advised,
to seek a reference of the question whether they are
entitled to be treated as 'B (grade Fitter Under s. 10 of
the Act. [476E]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI.ON.~ G vil Appeal No. 2640(L)
of 1980

Fromthe Judgnent and order dated 14.2.1978 of the
Central Govt. Industrial Tribunal Cum Labour Court New Del hi
in L. C A Nos. 389. 391-393, 395-406 of 1978.

Ms. U mla Kapur Advocate, for the Appellants.

V. C. Mahajan, Mss A Subhashini, R P Srivastava and
C. V. Subba Rao for the Respondents.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. This appeal by special leave is filed
by 16 worknmen of the Small Arnms Factory, Kanpur -against the
conmon order dated 14th February, 1979 passed by the Centra

CGovernment I ndustrial Tri bunal - cum Labour Court, Alipur
Road, Del hi in applica-
473

tions bearing L.C A Nos. 389, 391 to 393 and 395 to 406 of
1978 filed wunder section 33-C(2) of the Industrial Disputes
Act, 1947 (hereinafter referred to as 'the Act’) rejecting
their claims.

The appellants filed the applications under section 33-
C(2) of the Act for conputation of the wages payable to them
for certain periods as detailed in the respective petitions.
Their case was that even though they had been engaged as 'C
Grade Fitters, they were entitled to the salary and
al | owances payable to 'B Gade Fitters, since they were
doing the same duties as 'B Gade Fitters. The Managenent
contested the applications filed by the appellants stating
that they were not nmintai nable since the principal question
i nvolved in all the applications related to the re-
classification of the worknen concerned and that such a
relief could not be clained under section 33-C(2) of the
Act. The Central Governnent |Industrial Tribunal-cum Labour
Court upheld the objection of the Managenent and rejected
the applications by its comopn order dated 14th February,
1979. Aggrieved by the said conmobn order the appellants
filed this appeal by special |eave.

It is not disputed that the appellants had been
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enployed as 'C Grade Fitters and in order to get the salary
and all owances payable to 'B' Gade Fitters they had to be
promoted to the cadre of 'B' Grade Fitters on their passing
certain trade tests. Admittedly, the appellants had not been
so pronoted. But, their case before the Central Governnent
I ndustrial Tribunal-cum Labour Court was that since they
were doing the sane duties which are performed by a ’'B
Grade Fitter, they were entitled to claimthe wages payabl e
to'B Gade Fitters wunder section 33-C(2) of the Act.
Section 33-C(2) of the Act reads thus:
"33-C(2). Where any workman is entitled to receive
fromthe enployer any noney or any benefit which
i s capabl e of being conputed in terns of noney and
if any question arises as to the anobunt of nopbney
due or as to  the.ampunt at which such benefit
shoul d be conputed, then the question may. subject
to any rules that may be made under this Act, be
deci ded by such Labour Court as may be specified
in this “behalf by "the appropriate Governnent
wi'thin a period not exceeding three nonths.

Provided that where the presiding officer of
a Labour Court considers it necessary or expedient
so to do he nmay, for reasons to be recorded in
witing extend  such period by such further period
as he may think fit."

474

The above provision came up for —consideration before
this Court Ain the Central Bank of India Ltd. v. P.S
Raj agopal an etc., [1964] 3 S C/R140. At pages 150-151 of
the said Report this Court observed thus:

"The Legislative history to which we have
just referred clearly indicates that. having
provi ded broadly for the i nvesti gation and
settlenent of industrial disputes on the basis of
col l ective bargaining, the legislature recognised
that individual worknen should be given a speedy
renmedy to enforce ‘their exi sting individua
rights, and so, inserted s. 33-A inthe Act in
1950 and added s. 33-C in 1956. < These two
provi si ons illustrate t he cases in whi ch
i ndi vi dual wor kmen can enforce their rights
wi t hout having to take recourse to s. 10(1) of the
Act, or wthout having to depend upon their Union
to espouse their cause. Therefore, in construing
s. 33-C we have to bear in mnd two relevant
consi derations. The construction should not be so
broad as to bring within the scope of s. 33-C
cases which would fall wunder s. 10(1). \Where
i ndustrial disputes arise between enployees acting
collectively "and their enployers, they nust be
adj udi cated upon in the manner prescribed by the
Act, as for instance, by reference under s. 10(1).
These disputes cannot be brought wthin the
purview of s. 33-C. Simlarly, having regard to
the fact that the policy of the Legislature in
enacting s. 33-Cis to provide a speedy renedy to
the individual workmen to enforce or execute their
existing rights, it would not be reasonable to
exclude from the scope of this section cases of
exi sting rights which are sought to be inpl enented
by individual worknmen. In other words, though in
determ ning the scope of s. 33-C we nust take care
not to exclude cases which legitimately fal
within its purview, we nust also bear in mnd that
cases which fall under s. 10(1) of the Act for
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i nstance, cannot be brought within the scope of s.
33-C."

It is obvious fromthe facts narrated above, which are
not in dispute, that by nerely doing the same kind of work
which is done by a 'B Gade Fitter, a workman appointed as
a’'C Gade Fitter wll not be entitled to claimthe wages
of a "B Gade Fitter unless he is duly pronoted after
getting through the prescribed trade tests Such a workman
cannot conplain that he is not being paid the salary and
all owances due to a 'B Gade Fitter, since he does not
possess an
475
existing right to claim it. If on an adjudication made on
the said question on a reference nade under section 10(1) of
the Act, it is held that he should be deemed to be a menber
of the cadre of 'B Grade Fitters, then only he would be
able to claimthe sal ary and allowances payable to 'B G ade
Fitters. The case before wus is analogous to the claimmade
by a Junior Clerk,  who can becone a Senior Cerk only on
pronmotion, to the salary attached to the post of Senior
Clerk on ~the ground that both the Junior Cderk and the
Senior Clerk are engaged in clerical work.

The | earned counsel for the appellants, however, relied
upon two ot her decisions of this Court-State Bank of Bi kaner
and Jai pur v. Khandelwal (R L.), [1968] 1 L.L.J. 589 and
State Bank of Bi kaner and Jaipur v. Copal Sahal Pareek
[1968] 1 L.L.J. 593 which were decided on the sane day. On
goi ng through those two decisions we feel that they are of
no assistance to the appellants. In the said cases this
Court clearly laid down that a workman coul d not put forward
aclaimin an application filed under section 33-C(2) of the
Act in respect of arelief which was not~ based on an
exi sting right and which could be appropriately the subject-
matter of an industrial dispute requiring a reference under
section 10 of the Act.

The decision of this Court in R B. Bansilal Abirchand
MIlls Co. Ltd. v. Labour Court, | Nagpur & Os., [1972] 2
S.CR 580 is clearly distinguishable fromthe present case.
In the said case the only dispute was whether worknen were
not entitled to | ay-off conpensati on. The Managenent in that
case contended that the business had been closed and the
wor kmen were not entitled |ay-off compensation. This Court
held that fromthe facts and circunstances of the case, it
was clear that the business of the conpany was conti nui ng
and that the Labour Court’s jurisdiction could not be ousted
by a nmere plea denying the worknmen's claim to the
conputati on of benefit in terms of noney. It was al so held
that the Labour Court in the circunstances had to go into
the matter and come to a decision as to whether there was
really a closure or a lay-off. |If in the present case the
claimof the appellants was that they had been - actually
promoted to 'B' Grade Fitters cadre and that the Managenent
had denied that there was such pronotion, the Labour Court
woul d have been under an obligation to determ ne whether
there was such a promption or not. But the case of the
wor knmen before wus is that they should be classified as 'B
Grade Fitters even though they had been appointed as 'C
Grade Fitters nerely because they had been perforning the
duties which were simlar to the duties of 'B Gade
Fitters.

476

The decision of the Gujarat High Court rendered by
Thakkar, C. J. (as he then was) in V.M Vankar (Macwana) v.
Indian Farmers Fertiliser, [1984] Lab. |.C 1342 is again of
no assistance to the appellants. In that case there was a
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settlenent arrived at between the Managenent and the worknen
and under the said settlenment persons working as Conveyor
Attendants, Bag Stitchers, Bag Fillers and Pointsnmen were
entitled to the pay-scale of Rs.225-9-333. The conpl ai nt of
the wor kman concerned was that even though he was performn ng
the duties of persons in the above category, he was being
paid as per the pay-scale of worknen in a | ower category,
i.e., the pay-scale of Rs.210-8-314. In that case the High
Court rightly cane to the conclusion that the Labour Court
was required to decide whether the worknman concerned was
doing the work of an enpl oyee who was in the category which
carried a higher pay-scale or was doing the work of an
enpl oyee in a category which carried a | ower pay-scale for
the purpose of granting relief to the workman. The question
of promotion froma |lower post to a higher post or of the
passing of a trade test for the n purpose of securing such
promoti on was not involved in that case.

Inany viewof the matter we feel that there is no
ground to set aside the order  of the Central Governnent
I ndustrial ~Tribunal -cum Labour Court against which this
appeal is filed. The appeal fails and it is dismssed. There
will be no order as to costs.

It is open to the worknen, if they are so advised, to
seek a reference off the question whether they are entitled
to be treated as /'B Grade Fitters under section 10 of the
Act and if such a reference is sought” we hope that the
appropriate Government woul d deci de expeditiously the
guestion whether a reference should be nade accordingly or
not. If a reference is made, the Tribunal or the Court to

which the reference is  nade shall dispose of the case as
early as possible.
P.S. S Appeal di sm ssed.
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