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ACT:
Rai | way Est abl i shment Code- Par agraph 216- Scope of.

HEADNOTE

The nine petitioners before the H gh Court were selected for
the post of conputers and were enpanell ed. After a few
nonths the panel was cancelled. In a wit petition under

art. 2 of the Constitution the petitioners contended that
there were no procedural irregularities or defects in the
sel ection and as such the cancel l'ationof the penal, was
i mpr oper . The Hi gh Court held that since there were only
four vacancies only five persons could be selected forthe
panel after taking into account 25 per cent
unf oreseen vacanci esand rejected the contention of ~ the
petitioners that work-charged shortterm vacanci es
shoul d al so have been taken into account.

Di sm ssing the appeal

HELD : The Hi gh Court was right in holding that work-charged
short term vacancies were not such as should be said to
arise due to normal wastage during the currency of the
panel . Vacanci es arising due to normal wastage during the
currency of a panel are such as could generally be foreseen
because they occur on account of retirenent  of  those at
present holding the posts or for other simlar| cause. A
short termvacancy for a work-charged job cannot tic said
to arise due to nornal wastage. [159C]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 654 of 1972.
Appeal by Special |-cave fromthe Judgnent & Order dated
theld4th July, 1471 of the Delhi Hi gh Court in L.P.A No. 44
of 1971.

B.R L. Ilyengar, S. K Mhta, K R Nagaraja and M
Qamaruddi n for the appellants.

P. P. Rao and G rish Chandra, for the respondents.

KHANNA, J. This appeal by special |leave by K K  Wahi and
two, others is directed against the judgment of the Delhi
H gh Court affirm ng on appeal the decision of the |earned
single Judge whereby petition under article 226 of the
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Constitution of India filed by nine petitioners, including
the three appellants, to challenge an order about the
cancel |l ation of a penal by the Railway Board was only partly
al | owed.

The Seni or Personnel O ficer, Northern Railway notification
May 11, 1970 the names of nine wit petitioners as having
been selected’ for the posts of conputers in the grade of
Rs. 335-485. Prior to that date, four of the petitioners

were officiating as computers on ad hoc basis. The fifth
petitioner was officiating as head draftsman and t he
remai ning four petitioners were working as draftsmen. The
post of computer was a selection post. The procedure for
filling of such,

158

a post is given in paragraphs 213 to 216 of the Indian
Rai | way Establishnment Mnual. Paragraph 216, which is

material for our purposes, reads as under
"216. After the conmpetent authority has
accepted the recommendati ons of the Selection
Board, the nanes of the candidates selected
will be notified to the candidates. A Pane
once approved should normally not be cancell ed
or anended. If after the formation and
announcement of the panel with the approval of
the conpet ent aut hority, it is f ound
subsequent |y that there wer e procedur a
irregularities or other defects and it is
considered necessary to cancel or anend such a
panel ;. this shoul d be done after obtaining the
t he approval of -authority next higher than the
one that approved the, panel."
The Senior Personnel Oficer notified on OCctober 30, 1970
the ,cancellation of the panel relating to the ni ne
petitioners by the Railway Board.
Feeling aggrieved against the order of the Railway Board,
the nine petitioners filed wit petition in the H gh Court
praying for the issuance of a wit for quashing the order
dated Cctober 30, 1970. It was urged on behalf of the
petitioners that the power to cancel the panel” could be
exerci sed under paragraph 216 reproduced above if it was
found that there were procedural irregularities or other
defects. There was, it was further submtted, no procedura
irregularity or other defect in the selection of the
petitioners and as such the cancellation of the panel was
not proper. As against that, it was stated on behal f of the
railway administration that there bad been procedur a
irregularities and other defects in the selection of the
petitioners for the panel. The cancellation of  the pane
was in the circunstances stated to be not inproper.
It was not disputed before the | earned single Judge that
there were only four vacancies when applications - for the
selection of the panel were invited on May 21, 1969. In
vi ew of those four vacancies and 25 per cent for unforeseen
vacancies, only five of the petitioners, it was held, could
be selected for the panel. The contention on behalf of the
petitioners that, in considering the nunber of vacancies for
the selection of panel, work charged short-term vacancies
shoul d al so have been taken into account as they constituted
anticipated vacancies was rejected. In the result the
| earned single Judge quashed the order for cancellation of
the panel in so far as it related to five out of the nine
petitioners. The cancellation order was, however, upheld in
respect of the remaining four petitioners including the
three appel |l ants.
On cross appeal s having been filed by the appellants and
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the railway adm nistration, the Division Bench of the Hgh
Court affirmed the decision of the | earned single Judge and
di smi ssed both the appeal s.

Before us M. lyengar on behalf of the appellants has
submitted that apart fromthe vacanci es which were taken
into account by the
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Hi gh Court, there were workcharged short-term anticipated
vancanci es. It is submtted that t hese short-term

anticipated vacancies too should have al so been taken into
account in considering the total nunber of vacancies for

which selection was to, be made for the panel. W are
unabl e to accede to the above subm ssion. According to the
instructions contained in letters dated November 12, 1968
and April 30, 1969 anticipated vacanci es could be only those
vacancies which were likely to arise due to normal wastage

during the currency of the panel. A panel under paragraph
217 was to be current for two years from the date of
approval by the conpetent authority or till its exhaustion

whi chever. % as earlier. W agree with the High Court that
wor kchar ged short-term vacanci es are not such as can be said
to arise due to normal wastage during the currency of the
panel . Vacanci es ari'sing due to normal wastage during the
currency of a panel” are such as can generally be foreseen
because they occur on account of the retirement of those at
present holding the posts or for other simlar cause. A
short-term vacancy for a workcharged job cannot be said to
ari se due to normal wastage.

The result is that the appeal fails and is disnissed, but in
the circumnmstances wi thout costs.

P.B.R Appeal dism ssed
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