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Cl TATI ON
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1989 SCC  Supl. (1) 302 JT 1989 (1) 361
1989 SCALE (1) 461

ACT:

Di spl aced Persons (Conpensation & Rehabilitation) Act,
1954: Exenption in respect of gallantry award | and-Wether
avail able in respect of land allotted under this Act.

Punjab Security of Land Tenures Act, 1953: Sections 9,
14A, 18 and 19DD--Grant of land for gallantry before January
26, 1950--Whether to be taken in account in computing sur-
pl us area.

Practice and Procedure: Wether equities are equal --Law
shoul d prevail

Wrd and Phrases: 'In aequali jure, nelior est conditio
possi denti s’ --Meani ng of .

HEADNOTE

The father of the appellant was conferred a gallantry
award posthumously by the Governnent wherewith a piece of
land situated in Lyallpur district was granted to him and
was allotted to the appellant who took possession on July
24, 1947. Consequent to the partition of the country the
famly migrated to India where the Governnent allotted about
69 standard acres of land in Jullundur district as conpensa-
tion for the land left behind in Pakistan. Qut of this [|and
19 standard acres cane under the possession of the respond-
ent as a tenant.

On  February, 1961 the respondent filed an  application
under s. 18 of the Punjab Security of Land Tenures Act, 1953
to the Assistant Collector stating that he was a tenant in
respect of the aforesaid |and and should be granted perms-
sion to purchase the same. The Assistant Collector granted
the requisite permssion subject to the paynent of
Rs.21,007.88P in ten equal half vyearly instalnents. The
appel | ant appealed to the Collector who upheld the perms-
sion to purchase, but enhanced the anobunt payable to the
appel | ant as | andl ord.

During the pendency of these proceedings the appellant
noved an application under s. 9 read with s. 14A of the Act
for ejectnment of the

818
respondent and obtai ned an order an 27th Septenber, 1961

The respondent noved a revision petition before the

Conmi ssioner in the proceedings initiated under s. 18 of the
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Act, and the Commi ssioner nade a reconmendation to the
Fi nanci al Conmi ssioner for setting aside the orders of the
Assi stant Collector and the Collector allowi ng the purchase
of land by the respondent on the ground that the application
of the appellant for the ejectment of the respondent had
since been allowed. The Financial Comm ssioner, set aside
the order of purchase. The respondents’ wit petition chal-
lenging this order was allowed and the H gh Court quashed
that order on 30th August, 1966.

On July 3, 1970 the appellant filed a suit against the
respondent for possession of the land contending that the
respondent had entered on a part of land as tenant and
subsequently applied for the purchase of the I and under s.
18, but by virtue of s. 19 DD of the Act inserted on August
3, 1968 with retrospective effect, the suit property of
gal lantry award was exenpted from the provisions of the Act.
The Trial court dismssed the suit. The order was affirmed
in appeal by the Additional District Judge, and the second
appeal 'to /the H gh Court was also dismssed holding that s.
19 DD of the Act was applicable to the suit land and the
tenant could purchase it under s. 18.

In the appeal to this Court, it was contended on behalf
of the appellant that the Hgh Court was in error in holding
that the land in question having been granted to the appel-
lant, the landlord inthe year 1946 the same could not be
said to be covered by the provisions of s.. 19 DD of the
Punjab Security of Land Tenures Act, 1953. It was also
contended that equity is in favour of the appellant as the
 and was as conpensation for the gallantry award land |eft
by the awardee fam |y at Layallpur as a result of  partition
of the country, and that the privil ege of exenption should
be acquired by the conpensation | and, and that the appellant
has acquired the right to purchase as a tenant in occupation
after a long tine.

Di sm ssing the appeal, the Court,

HELD: 1.1. Fromthe | anguage of s. 19 DD of the Punjab
Security of Land Tenures Act, 1953 which was inserted by the
Punjab Act No. 12 of 1968 and fromthe fact that the date of
the award of the grant of the land for gallantry having been
before the 26th day of January, 1950 so |long-as such |and
or, any portion thereof, had not passed from the origina
grantee into nmore than three successive
819
hands by inheritance or bequest, and was held by the gran-
tee, or any of such hands, such land or portion, as the case
may be, should not be taken into account in_ conputing the
surplus area wunder the Act, nor shall any tenant of such
land or portion have the right to purchase it under s.. 18.

[ 822C- D]
1.2. There is no basis for holding that the exenption in
respect of the gallantry award land will be available in

respect of the land given under the Displaced Persons
(Conpensati on and Rehabilitation) Act, 1954 as conpensation
for the 1loss thereof. There is no infirmty in the High
Court judgnment on this Court. [823A-B]

1.3. Equity is being clainmed by both the parties. Under
the circunmstances there is no other alternative but to |et
the loss lie where it fails. As the nmaximis, ’'in aequal
jure, nelior est conditio possidentis’ Wiere the -equities
are equal, the law should prevail the respondent’s right to
purchase nmust, therefore, prevail. [823B-(C

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 2 193 of
1982.

From the Judgnent and Order dated 29.5.1980 of the
Punjab and Haryana Hi gh Court in Regul ar Second Appeal No.
706 of 1973.

Dr. Y.S. Chitale and Ashok Grover for the Appellant.
R K Garg and D.K. Garg for the Respondents.
The Judgrment of the Court was delivered by

K.N. SAIKIA J. This appeal by special leave is fromthe
judgment of the H gh Court of Punjab and Haryana in the
appel l ant’ s regul ar second appeal No. 706 of 1973 di sm ssing
the appeal and allowi ng the respondent’s civil wit petition
agai nst the order passed by the Assistant Collector.

Late Wy. Cdr. K K Mjundar, of the Indian Ar Force
father of the appellant laid down his life during the second
worl d war. He was conferred a gallantary award posthunously
by the Governnent wherewith 442 Kanals and 10 Marl as of |and
bearing® Chak Nos. 535-G V situated in Tehsil and District
Layal | pur ‘'was granted to himand was allotted to the appel-
ant Shri ~S. K. _Majundar who took possession on July 24,
1947. Consequent to the partition of ‘the country the famly
of

820

late Wj. Cdr. K K ‘Majundar had to mgrate to India where
the Governnment allotted 69 standard acres and 2 wunits of
land to the appellant' in Village Dhogri, Tehsil and District
Jul I undhur as conpensation for theland left behind at
Layal | pur, Pakistan. Qut of this |and 19 standard acres cane
under possession of the respondent  Malik Labhu  Masih (now
deceased) as a tenant:

On February 26, 1961 Malik Labhu Masih filed an applica-
tion under section 18 of the Punjab Security of Land Tenures
Act, 1953, hereinafter referred to as 'the Act’, to the
Assi stant Collector stating that he was a tenant in | respect
of the land in question and shoul'd be granted permission to
purchase it. As per order of the Assistant Collector G ade
I, Jul l undhur dated 15th January, (1962 the said Labhu Masih
was granted the requisite perm ssion subject to the paynent
of Rs.21,007.88 P. in 10 equal half yearly instalnents of
Rs. 2100. 80 P. each. The appell ant appealed therefromto the
Col  ector Jul | undhur who upheld the permission to purchase
but enhanced t he anobunt payable to the appellant as |andlord
to Rs.23,133.53 P. During the pendency of the said proceed-
i ngs the appellant noved an application under section 9 read
with section 14A of the Act for ejectnent of the  respondent
and obtai ned an order on 27th Septenber, 1961. The respond-
ent noved a revision petition before the Commissioner in the
proceedings initiated under section 18 of the Act and the
Comm ssioner nmade reconmendation to the Financial Conm s-
sioner for setting aside the orders of the Assistant Collec-
tor and the ColleCor allow ng the purchase of |and by the
respondent on the ground that the application of the appel-
lant for ejectnment of the respondent had since been allowed.
The Financial Conm ssioner accordingly set aside the order
of purchase. The respondent inpugned that order in the High
Court of Punjab and Haryana in wit petition No. 1158 of
1963 and the Hi gh Court quashed that order on 30th August,
1966. On July 3, 1970 the appellant filed a suit against the
respondent for possession of the | ands contending that the
respondent had entered on a part of the |land as tenant and
subsequently applied for purchase of the | and under section
18 of +the Act but by virtue of section 19 DD of the Act,
which was inserted on August 3, 1968 with retrospective
effect, the suit property of gallantry award was exenpted
from the provisions of the’ Act and as such the respondent
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could not purchase the | and under section 18 of the Act and
the orders passed by the Assistant Collector as also of High
Court were nullity and the respondent was consequently
liable to be ejected. The trial court dismissed the suit.
The appellant’s appeal therefromwas al so having been dis-
mssed by the Additional District Judge Jullundhur, the
appel | ant preferred second appeal to the Hi gh
821

Court of Punjab and Haryana which al so di smssed the appea
hol di ng that section 19 DD of the Act was not applicable to
the suit land and the tenant could purchase it under section
18.

Dr. Y.S. Chitale the |earned counsel for the appellant
submits that the High Court - was in error in holding that the
land in question having been granted to the appellant S. K
Maj undar, the landlord, inthe year 1946 the sane could not
be said to be covered by the provisions of section 19 DD of
the Act. W are inclined to agree. Though the Menorandum No.
2354- C Lahore, dated the 30th March, 1946 fromD.S.D. to the
Conmi ssi oner, Lahore, Rawal pindi and Multan Divisions on the
subj ect Award of land in the Punjab for acts of gallantry in
the field wth reference to Punjab GCovernment Menorandum
No. 3583-C dated 30th Novenber, 1944- contained the instruc-
tions to allot two squares rectangles of land to the heir of
the grantee noted in the margin in accordance wth the
orders contained in the aforesaid Menorandum and showed the
appel lant Shri S. K. Mjundar, it could not been said that
the grant itself was to the appellant. The said Menorandum
No. 3583-C dated 30th Novenber, 1944 clearly showed that the
CGovernment had deci ded that in'the case of posthunpus grants
allotments would be nmade to the heirs in the follow ng
order:

“"(a) the male lineal descendants of 'the de-
ceased in the nale line of descent."
I, having not been in dispute that the appellant S. K Mjum
dar was the nmale |ineal descendant of the deceased Wj. @ Cdr.
K. K. Majundar, the allotnment was to be nade in his nane and
hence it was done so.

Section 19 DD of the Act which was inserted by the
Punjab Act No. 12 of 1968 and was to be deemed always to
have been inserted said:

"Notwi t hstandi ng anything contained in this
Act, where any land is granted for gallantry
at any tine before the 26th day of ~January,
1950 to any nenber of the arned forces, wheth-
er maintained by the Central Governnent or by
any Indian State, then, so |l ong as such |and
or, any portion thereof, as the case may. be,
has not passed fromthe original grantee /into
nore than three successive hands by inheri-
tance or bequest, and is held by the" grantee,
or any of such hands, such land or portion, as
the case may be, shal
822
not be taken into account on conputing the
surplus area wunder this Act, nor shal
any tenant of such land or portion have the
right to purchase it under section 18.
Provided that where such Iland or
portion has passed into nore than three such
hands and the person holding such land or
portion, immediately before the 3rd August,
1967, is a person to whomit has passed by
i nheritance or bequest, the exenption under
this section shall apply, to such land or
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portion thereof, as the case may be, during
the life tine of such person.”

Fromthe | anguage of this section and fromthe fact that
the date of the award of the grant of the land for gallantry
havi ng been before the 26th day of January, 1950 so |long as
such land or, any portion thereof, as the case may be, had
not passed fromthe original grantee into nore than three
successive hands by inheritance or bequest and was held by
the grantee, or any of such hands, such land or portion, as
the case may be, should not be taken into account on conput -
ing the surplus area under the Act. nor shall any tenant of
such land or portion have the right to purchase it under
section 18.

M. RK Garg the | earned counsel for the respondents,
while not refuting the proposition of |law, points out that
the land in respect of which the respondent has obtained the
order of purchase-as tenant is not the land granted to Wg.
Cdr. K'K. Mjundar for gallantry award. That land was in
Layal | pur ‘and-the suit land in respect of which the respond-
ent acquired socially beneficial right of purchase is situ-
ate at village Dhogri Tehsil and District Jullundhur in the
State of Punjab and as such- it cannot be exenpted under
section 19 DD. Dr. Chitale answers that this land was given
as conpensation for ‘the gallantry award land | eft behind by
the awardee fam |y /at Layall pur as a result of partition of
the country and as such equity demands that privilege of
exenption should be acquired by the conpensation |and.
Besides, Dr. Chitale submits, that equity is in favour of
the appellant who has acquiredthe right to purchase as
tenant in occupation after a long tinme.

W are referred to the provisions of the D splaced
Persons (Conpensation and Rehabilitation) Act, 1954. It is
an Act to provide for the paynent of conpensation and reha-
bilitation grants to displaced persons and for matters
connected therewi th. W have not been shown in it any provi-
sion to the effect that any | and given as conpensation to

823

a displaced person for loss of gallantry award |and may
i mbi be the convent of exenption avail able under section 19
DD of the Act. We are consequently of the viewthat there is
no basis for holding that the exenption in respect of the
gallantry award land will be available in respect of the
land given under the Displaced Persons (Conpensation and
Rehabilitation) Act, 1954 as conpensation for the Jloss
thereof. We find no infirmty in the H gh Court judgment on
this count.

Equity is being clained by both the parties. Under the
ci rcunstances we have no other alternative but to let the

loss lie where it falls. As the maximis, 'in aequali ~jure,
nelior est conditio possidentis’. Were the equities are
equal, the |aw should prevail. The respondent’s “right to

pur chase must, therefore, prevail

In the result, this appeal fails and hence dism ssed,
but w thout any order as to costs. The stay order stands
vacat ed
N. V. K. Appeal dism ssed.
824




