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ACT:

Sal es Tax--' Deal er’ - - Meani ng of - < Appeal by speci a
| eave- - When avai |l abl e- - Bonmbay Sal es” Tax Act, 1953 (Bom 111
of 1953), ss. 27(1), (b), (o), 30(1), 34(1) and
(2)--Constitution of India, Art. 136.

HEADNOTE

One Nanal al Karsandas, who was a brick manufacturer, held a
priority certificate for purchasing coal under the Colliery
Control Order and purchased a certain quantity of coal @ from
Ms. S. G Rungta Colliery through the respondents who were
conmi ssion agents. The respondents applied to the Coll ector
for determ ning whether they could be described as "deal ers"
under the Bombay Sal es Tax Act, 1953. . The Collector held
that they were dealers but the Sales Tax Tribunal held
otherwise. No step was taken thereafter for a reference to
the High
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Court under ss. 34(1) and 30(1) of the Act.. On appeal by
the State of Bombay by special |eave,

Held, that the respondents could not be described as
"deal ers" under the Act as the nature of their business as
di scl osed by themdid not show that they were carrying on

the business of selling goods in the State of Bonbay but
were only commission agents arranging sales to ot her
per sons.

The proper course for the appellant was to nmove the  Hi gh
Court and exhaust all his renedies before invoking the
jurisdiction of this court under Art. 136 of t he
Constitution.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 429 of 1959.
Appeal by special |eave fromthe judgnment and order dated
Decenmber 6, 1957 of the former Bonbay Sal es Tax Tribunal in
Appeal No.6 of 1956.
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C. K. Daphtary, Solicitor-General of India, H R Khanna
and R H. Dhebar, for the appellant.

N. A. Pal khivala, S. P. Mehta, J. B. Dadachanji, Rameshwar
Nath and P. L. Vohra, for the respondents.

1960. Novenber 15. The Judgnent of the Court was delivered
by

Hl DAYATULLAH, J.-The State of Bonbay has appealed to this
Court with special |eave, against an order of the Sales Tax
Tri bunal, Bonbay, dated Decenber 6, 1957, by which the
Tribunal allowi ng the appeal before it, set aside an order
of the Collector of Sales Tax passed under s. 27 of the
Bonbay Sal es Tax Act, 1953.

The respondents, Ratilal Vadilal & Bros., are conm ssion
agents doi ng business as clearing and transport contractors.
On June 25, 1954, they applied to the Collector of Sales
Tax, Bonbay, wunder ~ss. 27(a), (b) and (c) of the Act
descri bing the nature of their business, citing one instance
thereof, for determination of the question whether they
could be called "dealers " within the Act. The Collector by
his order held that they were deal ers, and were required to
regi ster thenmsel ves under the Act. On appeal, the Tribuna
held otherwi se, and hence this appeal by the State of
Bonbay.
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It appears that no /action was taken to ask for 'a reference
to the H gh Court of Bonbay under s. 34(1) read wth ss.
30(1) and (2) of the Act. W have frequently noticed that
all the renedies which are open to an appellant are not
first exhausted before noving this Court. Odinarily, this
Court wll not allowthe H gh Court to be bypassed in this
manner, and the proper course for an appellant is to exhaust
all his renedi es before invoking the jurisdiction of this
Court under Art. 136. |In the present case, however, the
matter is sinple, and the |earned counsel for the respondent
requested us to determne the question, stating that his
client who was a snall trader and who nade the application
for the clarification of the | aw, woul d be dragged through
Courts once again, if we were to decide this appeal on this
short point. In view of this, though we decide this appeal
we must not be held to lay down a cursus curiae for this
Court.

The matter relates to atinme after the Colliery Contro
Order, 1945, cane into force. Under that Order, no ~person
could acquire or purchase coal froma colliery except under
authority of the Central CGovernnent for which purpose he had
to obtain a priority certificate from the State Coa
Controller. Under the schene of the Oder, del «credere
agents were allowed to act and to charge a conmm ssion of one
rupee per ton of coal

One Nanal al Karsandas, a brick manufacturer, was allotted a
priority certificate in respect of 22 tons of coal-on June
17, 1954. He dealt with Ms. S.C Rungta Colliery, Burhar
through the respondents. The consignnent was in the nane of
Karsandas, but the bill was sent by the Colliery to the
respondents, and the respondents, in their turn, nade out a
bill in which they charged, in addition to the anmount of the
bill of the Colliery, a sumof Rs. 22 as their comm ssion
The liability to pay the Colliery rested upon the
respondent s, but they clained to be acting as nere
"mddlenren " between the Colliery and Karsandas. The
respondents stated that their business was al ong these |ines
with other constituents also, and asked the Collector to
determ ne whether they could be described as "dealers"
within the Act, and required registration.
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"Dealer " in the Bonbay Sal es Tax Act, 1953, is defined as
fol |l ows:
"dealer " means any person who carries on the business of

selling goods in the State of Bonbay, whet her for
conmi ssi on, remuneration or otherwise..." (Expl anati on
omtted).

It would appear that to be a dealer, the person nmust carry
on the business of selling goods in the State of Bonbay.
The short question in this case, therefore, was whether the
respondents were carrying on such a business in respect of
coal

The schene of the Control Order shows that no sale of coa
could take place except to a person holding a certificate.
A sal e otherwi se was in contravention of the Control Order.
The certificate which has been produced in the case, though
made out in the nane of the respondents, shows the consuner
as the consignee. It is thus plain that there was no sale
by the Colliery to the respondents, but directly to Karsan-
das, though through the agency of the respondents. The

respondent s al so, when they nade out the bill to Karsandas,
mentioned that he was the consi gnee, "and that they were only
charging their " niddlenen " comm ssion. In these
circunmstances, it is difficult to hold that the Colliery

sold coal to the respondents, and that they, in turn, sold
it to Karsandas. /'There were no two sales involved; there
was only one sale, and that was by the Colliery to the
consuner. The respondents never becane owners by purchase
fromthe Colliery, because the Colliery would not have sold
coal to them nor could they have bought it unless they had
obtained a certificate. The position of the respondents was
nerely that of agents, arranging the sale to -a disclosed
purchaser, though guaranteeing paynent to the Colliery on
behal f of their principal. In view of what we have said, no
busi ness of selling coal was disclosed in the instance cited
before the Collector, and the order of the Tribunal was
correct on the facts placed before it.
In the result, the appeal fails and will be dismssed wth
cost s.
Appeal dism ssed
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