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The Judgrment of the Court was delivered by

BHARUCHA, J. The election to the 11th Karnataka Legi slative Assenbly from
167 Shi karipura constituency was held on 11th Septenber, 1999. Respondent
No. 1 was decl ared el ected. The appellant was one of the candidates at the
el ection and he filed an election petition.in the Hi gh Court of Karnataka.
he prayed therein that the election of the first respondent be declared
void and that he, the appellant, be declared duly elected. To the el ection
petition were inpleaded the other two contesting candi dates, nanely,
respondent nos. 2 and 3, and the Returning Oficer and the District

El ecti on Comm ssioner, as respondent nos. 4 and 5. The latter two were

i npl eaded because of the allegations nmade agai nst themin the election
petition.

Respondent nos. 4 and 5 noved an interimapplication in the election
petition praying that their names be deleted fromthe array of parties
thereto. An application to the sane effect was made by the first

respondent; he al so noved an application praying that the election petition
be di sm ssed because of the inpleadnent of respondent nos. 4.and 5. By the
judgnent and order under challenge, a | earned single Judge of the High
Court allowed the latter application. He disnissed the election petition
under the provisions of Section 86(1) of the Representation of the People
Act, 1951 ("the said Act") because parties other than those nentioned in
Section 82 of the said Act had been inpl eaded thereto.

The el ection petitioner is in appeal

Qur attention has been drawn to the judgment of this Court in Miraka Radhey
Shyam Ram Kumar v. Roop Singh Rathore & O's., [1964] 3 SCR 573. A
Constitution Bench considered the very situation wth which we arc now
concerned. It noted that the foundation of the argunent before it was that
there had been non-conpliance with the provisions of Section 82. Wat had
happened there, as here, was this : Al the parties whomit was necessary
to join under the provisions of Section 82 were joined as respondents to
the petition, but other respondents, in excess of the requirenents of
Section 82, were also Joined. The question, therefore, was did this anount
to non-conpliance with, or contravention of, the provisions of Section 82.
Learned counsel for the appellant in that case wanted the Court to read
Section 82 as though it said that the persons naned therein and no others
shoul d be joined as respondents to the petition. He wanted the Court to add
"and no others" to the Section. The Court found no warrant for such a
readi ng of Section 82. It held that if all the necessary parties had been
joined to the election petition, the circunstance that a person who was not
a necessary party had al so been inpleaded did not anpbunt to a breach of
provi sions of Section 82 and no question of disnissing the election
petition arose. It was open to the Tribunal (or, here, the Court) to strike
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out the name of the party who was not a necessary party within the neaning
of Section 82. The position, it was noted, would be different if a person
who was required to be joined as a necessary party under Section 82 was not
i npl eaded as a party to the petition

Thi s judgnent in Maraka Radhey Shyam Ram Kumar was not noticed by the

| earned Single Judge in the judgnment under chall enge but was distingui shed
on the ground that it was confined to its own facts. W find it difficult
to agree. This is not a judgnment that is confined to its own facts but is
an elucidation of the law set out in Section 82 of the said Act.

In Mobhan Raj v. Surendra Kumar Taparia & Ors., [1969] 1 SCR 630 the sane
position was reiterated. It was held that in an election petition the court
can strike out a party who is not necessary but, by reason of the

provi sions of the said Act, the power of inpleadnent, cannot be used if a
necessary party has not been joined.

In Jyoti Basu & Ors. v. Debi Ghosal & Os., [1982] 1 SCC 691, this Court
dealt with Section 82 of the said Act, and it is this judgnent which the
Hi gh Court principally relied upon. The ratio of this judgnment, is that a
person who i s not a candi date cannot be joined as a respondent to an

el ection petition. The High Court, however, failed to notice that, having
so held, this Court ordered the deletion of the superfluous party fromthe
array of parties.

It is, therefore, clear, on the authorities of this Court, that those who
are mentioned in Section 82 of the said Act nmust be made parties to an

el ection petition and, if they are not, the election petition is one which
does not conply with the provisions of Section 82 and nust, therefore, be
di sm ssed by reason of the ternms of Section 86( 1). It does not, however,
followthat if to an election patition parties other than those who are
necessary parties under Section 82 have been inpleaded, the el ection
petition is one that does not conply with the provisions of Section 82 and
must be di smissed. Such a petition can be amended by striking out fromthe
array of parties those additionally inpleaded.

The appeal is, accordingly, allowed. The judgnent, and order under appea

is set aside. The nanes of respondent nos. 4 and 5 are deleted fromthe
array of parties’ to the election petition. The election petition (No. 16
of 1999) is restored to the file of the H gh Court of Karnataka to be heard
and di sposed of on merits. Having regard to the time that has el apsed, this
shal | be done very expeditiously.

No order as to costs.




