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ACT:

I ncome Tax-Debtor and Creditor (Cccupation Period) O dinance
(Malaya Ord. No. XLII of 1948)-Scope of-Liability to tax on
principle of estoppel.

HEADNOTE

The Japanese currency introduced into Malaya during the
Japanese occupation began to depreciate after January 1963,
so that debts paid off and received in that /currency
resulted in loss to the creditors.  The Governnent of |ndia,
by a notification issued in 1947, propounded a schene to
give relief to Indian nationals carrying on business in
Mal aya, and the Central Board of Revenue issued further
instructions on the schene. One of the —instructions  was
that if any creditors opted to accept the schene, a recovery
subsequently nade by them wth respect to the debt due to
them was to be taken as their income. [In 1948, the Debtor
and Creditor (Cccupation Period) Odinance No. XLII of 1948,
of Mal aya was passed by the Ml aya Legi slature. Under that
Ordi nance, paynents made in Japanese currency were to be
val ued and scal ed down in accordance with its Schedule, so
that a paynent in Japanese currency would be a /'valid
di scharge of a debt only to the extent of such revaluation

A creditor could enforce his debt to the extent not
di scharged and the debtor was wunder an obligation to
di scharge it to that extent. On the questions as to (i)
whet her anmpunts, recovered by creditors who had accepted the
schenme, fromtheir debtors, in terns of the O dinance, were
liable to income-tax; and (ii) whether the debtors could
claim the paynents made by them as deductions, the High
Court held, (i) that the assessees who had recei ved paynments
would not he liable to tax in respect of ampunts they had
received towards principal, but they would be so liable in
respect of noneys which they had received towards interest;
and (ii) that those assessees who had nade paynents towards
the debts, would be entitled to deduct from their incone,
and claimexenption fromtax only such anbunts as they had
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pai d on account of interest, but they would not be entitled
to deduct any paynent nade on account of principal. The
H gh Court al so gave directions that open paynents shoul d be
appropriated according to the law of appropriation of
paynent s. The Conmi ssioner and a debtor-assessee appeal ed
to the Supreme Court.

HELD : The appeal s shoul d be di sm ssed.

(i) The creditor-assessees were not’ precluded on the
principle of "approbate and reprobate" from pleading that
the incone they derived subsequently, by realisation of the
revived debts, was not taxable income. The doctrine was
only a species of estoppel and cannot operate against the
statute. If a particular inconme is not taxable wunder the
I nconme-tax Act, it cannot be taxed on the basis of estoppe
or any other equitable doctrine. [822 F-H

(ii) Under the Ordinance, the discharged debts becane

enforceable to the extent of the bal ance of the ampunt due
after the scaling down of the
816
paynments,. and the contention of the Revenue that the State
provi ded for ~conmpensation for the'loss incurred by the
creditor-assessees coul d not be accepted. [825 B-FE]
(iii) The Incone-tax Oficer could only inpose incone
tax on the income recovered by the assessees thereafter
towards their debts if such income was taxable wunder the
provisions of the Act. So too in regard to the paynents
nade by the Assessees towards such debts, they could claim
relief by way of deduction only if ~such deductions were
perm ssi bl e under the Act. [825 F-(F
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The Judgnent of the Court was delivered by

Subba Rao J. These 16 appeals are filed agai nst the Judg-
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ment of the High Court of Judicature at Madras and raise the
guestion of the effect of the Debtor and Creditor
(Cccupation Period) Odinance No. XLII of 1948 of Ml aya,
hereinafter called the Ordinance, on the liability of the
assessee to pay incone-tax in respect of pre-occupation
debts revived thereunder

During the last World War Japan occupi ed Ml aya. Duri ng
the period of their occupancy i.e., fromFebruary 1942 to
Septenber 1945, they introduced their own currency in

dol | ars. During that period both the currencies were in
vogue though there was a progressive depreciation of
Japanese currency in its relation to Mal ayan currency. On

Septenber 5, 1945, the British Governnent re-occupi ed Ml aya
and introduced the Mal ayan currency as |egal tender in place
of Japanese currency. The Indian nationals, who were
carrying on business in- Malaya during the; period of
Japanese occupation, were hit adversely and suffered | osses.
The CGovernnent ~of India cane to their rescue and by
Notification dated August 14, 1947, they propounded a schene
to give themrelief by allowing themto set off the |osses
incurred by them during the 5 vyears relevant to the
assessnment years 1942-43 to 1946-47 against the profits of
the assessment years 1942-43 and 1941-42. W shall consider
the schene in sone detail at a later stage of the judgnent.
On Decenber 16, 1948, the Ml ayan Legi sl ature passed the
Ordi nance decl aring that paynents nade i'n Japanese currency
by debtors to their creditors in respect of debts incurred
prior to and during the Japanese occupation were to be
valued and scaled down in accordance wth the schedule
appended to the Ordinance. W shall deal with Odinance in
sone detail at the appropriate place but the broad effect of
the Odinance was that though a debt had been discharged
fully by paying the anmount due in Japanese currency, the
debt was revived in proportion to the depreciation of
Japanese currency in relation to the Ml ayan currency as
laid down by the schedule. The creditor’'s right to recover
the debt to the said extent and the liability of the debtor
to pay the sane revived.
As the question raised is one of l'aw and does not ~depend
upon the peculiar facts of each case, we think'it is  enough
if we
818
state briefly the facts of two cases, one illustrating the
claimof an assessee against the inposition of incone-tax in
respect of the income he realized by the ~revival of the
debts and the other illustrating that of an assessee to an
al l owance on the ground that he paid the scaled down debts
over again.

The respondent in Cvil Appeal No. 722 to 735 of 1963 s
a firmcarrying on business of nmoney-lending in Kanpar in
Federated Malaya State. It applied for relief wunder the
speci al schene. It incurred loss for the aforesaid four
years of Rs. 1,33,125. For the years 1941-42 and 1942-43 it
had a profit of Rs. 53,010 and Rs. 35, 753 respectively. The
said profits were set off against the |osses and the taxes
paid by it for the years 1941-42 and 1942-43 were refunded
to it. After the Ordinance was passed, in terns of that
O di nance the respondent recovered 6,437 dollars during the
previous year ending April 12, 1952 corresponding to the
assessnment year 1952-53.

Cvil Appeals Nos. 518 to 520 of 1963 deal wth the
converse case. The appellant therein is a H ndu undivided
famly carrying on, inter alia, a noney-Ilending business in
its own village in Kaula Kubbu Bharu and Parit Buntar in the
Federated Malaya States. |In the course of its business it
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had taken noneys as deposits fromvarious persons before
April 12, 1942, During the period of occupation it
di scharged its liability to various creditors but after the
publication of the Odinance it had to pay again to
creditors 6,214.58 dollars in the previous year ending Apri
12, 1950; 28,586 dollars for the previous year ending Apri
12, 1951; and 11,547 dollars for the previous year ending
April 12, 1952. The aforesaid anounts were clainmed by the
appel l ant as deductions respectively for the assessnent
years 1950-51, 1951-52 and 1952-53.

The follow ng tabular format a glance gives the clains
of the assessees as creditors or debtors, as the case may be
819
1. civil Appeal No.

R C. No.

appel | ant

Respondent
Assessnent year

Cl aim

| ssue for determnation
722 t0 735 of 1963 & 55 of 1962
33 of 1955

Comm of |.T., Mdras

O RMSP. SV. Firm
1951-52
$ 57395-69

Creditor claims that the receipt is capital and not
evenue.

Ni

52 of 1955

do
V. MR Firm Miar

1951-52
$39, 851

do

Ni

58 of 1955

do
VP. AL. CT. Chidanmbaram chetti ar
1951-52
$9889

do

Ni

59 of 1955

do

RM P. Al agappa Chettiar
1951-52
$355000

do

Ni

60 of 1955

do

M RM SP. V. Venkatachal am Chetti ar
1951-52
$9006

do

Ni
. 64 of 1955

do

RM P. Al agappa Chettiar
1951-52
$$35500

do

Ni

65 of 1955

NENOORWNENOORWNENOORWONENOUORONENOORWONE S NOOTRWNENOOTEWN
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do

M RM SP. SM Swani nat han Chetti ar
1951-52
$ 9006
do

Ni
97 of 1956
do

Ms AL A Firm

1951-52
$8388
do

ni
98 of 1956
do
AR M M Firm

1951-52
6770
do

Ni

102 of 1956
do
S M RM Meyyappa Chettiar & sons
1950-51, 1951-52
$1119, $3214
do

Ni

112 of 1956
do
AR M M Firm(Penang) AR M M Arunachal am
1953-54
. $2445

do

Ni

113 of 1956
do

P. SS R M Annanmal ai Subranmaniam Chetti ar
1951-52
$ 12004
do

Ni

115 of 1956
do

Ms L. AR Firm

1951-52
$1979. 62
do
518 to 520 of 1963

115 of 1956
O V. R SV. AP. Arunachal am Chetti ar
Commi ssi oner of | nconme-tax, nmdras
1951-52, 1952-53
$ 28, 586 $11, 574

Debt or cl ai ms deduction , On account of this paynent
888 & 889 of 1962
90 of 1955
Commi ssi oner of | nconme Tax, nmdras
O R M O M A M Chidanbaram Chetti ar
1951-52 & 1952-53
$ 6, 746 $664

Creditor <claims that the receipt is capital and not
revenue.
Supp/ 64-9
820
The Incone-tax Officers held that during the period of

NOORWNENOORWNPENOORWONPENOORWNRENOUORWNENOORWNENOORWONENOORWNENOOEW
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Japanese occupation the debts were discharged and that the
recei pt of additional ampbunts under the Ordinance was in
fact assessable to tax. They also held that in the case of
an assessee who was a debtor no deduction was perni ssible on
the ground that the anpbunts paid represented only repaynent
of capital and not business expenditure. On appeal the
Appel |l ate Assistant Commi ssioner held that the receipts by
the assessee in respect of the revived debts were only
realization of the original anpbunts lent and, therefore,
could not be regarded as incone. |In the case of the claim
for deduction, he agreed with the view of the Income-tax
Oficer. On further appeal to the Tribunal, in the case of
receipts it held that the assessee by <claimng benefits
under the scheme and inincluding all its cash and Bank
bal ances in the Malayan business as part of the |osses
incurred therein in effect indirectly wote off the debts
due to them and, therefore, the recoveries under the O din-
ance were only a subsequent realization of the witten off
bad debts and, therefore, assessable to incone-tax. In
those appeal's relating to deductions, the Tribunal confirnmed
the orders of the Appellate Assistant Conmi ssioner
The High Court answered the questions referred to it as
foll ows:
(1) VWher e an assessee has recei ved
repaynents, he will not be liable to tax in
respect’ of anmpunts he has received as or
towards principal, but hewill ‘be so liable in
respect of mnoneys which he has received as or
towards interest.. Were only part of the debt
has been recovered, the assesse will be at
liberty, subject to the law relating to
appropriation of paynents, to appropriate the
noney he has received either towards principa
or interest. The assessment in respect of
such receipts will proceed on this basis, that
is to say, if the payment has been |awfully
appropriated towards interest, will be liable
to pay tax thereon. But if he has lawfully
appropriated it towards principal, he wi'll not
be liable to pay tax on it.
(2) VWere an assessee has made paynments, _he
will be entitled to deduct them from his
income and claimexenption fromtax for only
such ampunts as he has paid on account  of
i nterest. He will not be entitled to deduct
any paynents on account of principal.
821
The Tribunal was directed to review the assessnent in._ the
light of the said directions. The main reason given by the
High Court for giving the said answers was that the result
of the Odinance was to revive the old debts -and the
guestion of the exigibility of the said income to tax can
only be decided on the provisions of the Income-tax Act and
not by the ternms of the schene of the Ordinance. Hence the
appeal s.

The | earned Solicitor-General, appearing for the Revenue,
rai sed before us the following three points: (1) Sub-s. (2)
of s. 4 of the Ordinance on which reliance was placed by the
Hi gh Court applies only to pre-occupation capital debts and
the debts with which the appeals are concerned are not pre-
occupation capital debts and, therefore, they are not
revived thereunder. (2) The assessees having taken benefit
under the schenme propounded by the Governnent of India which
contained a condition that if any recoveries subsequently
made woul d be taken as income,, they are now precluded from
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contending that the, amounts realized towards the revived
debts are not taxable on the principle of approbate and
repr obat e. And (3) on a reasonable construction of the
rel evant sections of the Ordinance it should be held that
there was no revival of the debts but only that the State
had provi ded for conpensation for the |losses incurred during
the occupation period by the assessees.
The first question had not been raised at any stage of the
proceedi ngs before the Tribunal and the H gh Court. Nor
does it find a place in the statement of case. W cannot,
therefore, allow the learned Counsel to raise it for the
first tine before us.
Nor has the second question been raised in the High Court in
the form in which it is presented before us. The schene
propounded by the Government of India, inter alia, contains
the follow ng provisions :
(1) No assessee was under any obligation to
accept the scheme. If he desired to opt for
the schene be was required to give option with
one nmonth after he was informed of the schene.
(ii) An assessee was pernmitted to include in
his expenses certain itenms which would be
i nadm ssi bl e under the Indian I ncome-tax Act.
(iii) The 1osses suffered by an assessee
during the five years relevant to the
assessnment years 1942-43 to 1946-47 were to be
aggregat ed.
822
(iv) "An assessee-was permitted to carry the
aggregated | oss backward and set it of f
against his profits for the assessnent year
1942-43.
(v) Any loss still ~unabsorbed could be
carried backward to the year 1941-42.
(vi) Any excess tax found to have been paid
after reconputing the income of an assessee by
carrying his |oss backward coul d be  /refunded
to him
(vii) The loss could not be carried forward.
The Central Board of Revenue issued further instructions on
the above schenme by its letter dated Decenber 1, 1947. One
of the instructions was that debts due to the assessee if
paid in Japanese currency would be taken to have been
satisfied to that extent and excluded fromthe asset side in
the balance sheet, provided that iif any recovery was
subsequently nade, it was to be taken as incone. Briefly
stated, under the schene the |osses suffered by an assessee
during the assessnent years 1942-43 to 1946-47 were set. off
against his profits for the assessnment years 1942-43 and
1941-42 and any unabsorbed loss could not be carried
f orward. The debts discharged in Japanese currency were
excluded fromthe assets side in the bal ance sheet but the
authority reserved for itself the right to treat any
recoveri es subsequently made as income. The contention is
that the assessees having opted to accept the scheneg,
derived benefit thereunder, and agreed to have their
di scharged debts excluded fromthe asset side in the bal ance
sheet subject to the condition that subsequent recoveries by
them woul d be taxable incone, they are now precluded, on the
principle of "approbate and reprobate", from pleading that
the inconme they derived subsequently by realization of the
revived debts is not taxable incone. The doctrine of
"approbate and reprobate" is only a species of estoppel; it
applies only to the conduct of parties. As in the case of
estoppel, it cannot operate against the provisions of a
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statute. If a particular inconme is not taxable wunder the
I nconme-tax Act, it cannot be taxed on the basis of estoppe
or any other equitable doctrine. Equity is out of place in
tax law, a particular income is either exigible to tax under
the taxing statute or it is not. |If it is not the Income-
tax O ficer has no power to inpose tax on the said incone.
The decision in Amarendra Narayan Roy v. Conmi ssioner of
I ncome-tax, West Bengal (1) has no bearing on the question
rai sed

(1) AIl.R 1954 Ccal. 271

823

before us. There the concessional schene tenmpted the
assessee to disclose voluntarily all his concealed incone
and he agreed to pay the proper tax upon it. The agreenent
there related to the quantification of taxable income but in
the present case what is, sought to be taxed is not a
taxabl e incone. The assessee in such a case can certainly
rai se the plea that his incone is not taxable under the Act.
We, therefore, reject this plea.

To appreciate the third argunment it is necessary to notice
the relevant ~terms of the O dinance. The Ordinance was
i ssued by the Ml ayan Governnent to regul ate t he
relationship betweenthe debtor and creditor in respect of
debts incurred prior to-and during the period of the eneny
occupation of the/territories conprising the federation of
Mal aya. The rel evant’ sections of the Ordi nance read:

Section 4. Discharge during occupation period
of preoccupati on debts :

(1) Subj ect to the provisions of sub-s. (2)
of this section, where any paynent  was nade
during the occupation period in Mal ayan
currency or occupation currency by a debtor or
by his agent or by the Custodian ' or a
liquidation officer  purporting to act on
behal f of such debtor, to a creditor, or to
his agent or to the Custodian or a Liquidation
O ficer purportingto act on behalf /of such
creditor, and such paynment shall be a /valid
di scharge of such pre-occupation debt to the
extent of the face value of such paynent.

(2) In any case-

(a) where the acceptance of such paynent in

occupation currency was caused by duress or
coercion; or

(b) where such paynment was nade  after the
thirtyfirst day of Decemnber 1943, in
occupation currency in respect of a pre-
occupation capital debt, exceeding two hundred
and fifty dollars in anpount, which-

(i) was not due at the tine of such paynent;
or

(ii) if due, was not demanded by the creditor
or by his agent on his behalf and was not
payable w thin the occupation period under a
ti ne essence contract;

824

(iii) if due and denanded as aforesaid was not
paid wthin three nmonths of demand or wthin
such extended period as was nutually agreed
between the creditor or his agent and the
debtor or his agent; or

(c)....... .. such paynment shall be revalued in
accordance with the scale set out in the
Schedule to this Odinance and shall be a

valid discharge of such debt only to the
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extent of such reval uation
THE SCHEDULE
1. (a) : Wuere any such paynent as it
mentioned in sub-section (2) of section 4 of
this Ordinance was nmade in occupation currency
during any nonth or on any day nentioned in
the first colum of the scale set out in
paragraph 3 of this Schedule, such paynent
shall be revalued by taking the nunber of
dol l ars in occupation currency set out
opposite such nmonth or day in the second
colum of the said scale as equivalent to one
hundred dollars Ml ayan currency, and so in
proportion  for any portion of such paynent
amounting when revalued, to less than one
hundr ed dol | ars Mal ayan currency.
(b) VWere any ~such paynent was nade in
occupation currency on or after the thirteenth
day of August 1945, the value of such paynent
shal'l be taken to be nil
2. (a) : In the case of an wunsatisfied
occupati on debt or part thereof which falls to
be revalued under section 6 of this Odinance
such debt or part thereof shall be reval ued at
the /appropriate date as provided in the said
section or sub-section by taking the nunber of
dol lars in occupation currency nent i oned
opposite such nonth or day in the second
colum of the scale set out in paragraph 3 of
this Schedule -as-equivalent to one hundred
dol I ars Malayan currency, and so in proportion
for any portion of such debt ampunting, when
reval ued to | ess t han one hundred dollars
Mal ayan currency.
(b)When any such debt or part of a debt fel
due for paynment on or after the thirteenth day
of August 1945,its value shall be taken to be
nil.
3. Sliding scale of the value of occupation
currency 1942-45.
We have not allowed the Solicitor-General to contend that
sub-s. (2) of S. 4 of the Ordinance does not apply to the
debts in
825
guestion as throughout the proceedings of this case it was
assuned that it applies to the said debts. During the
Japanese Cccupation both the Japanese currency and the
Mal ayan currency were in vogue. In January 1943 the
Japanese currency began to depreciate and by August’ 13,
1945, it ceased to be of any value. During that process of
deval uati on debts were paid off and received in. Japanese
currency which resulted inloss to the creditors. To
regulate the relationship between creditors and debtors.
during that ©period the said Ordinance was passed by the
Mal ayan Legislature on Decenber 16, 1948. Under the said
Ordi nance paynents in Japanese currency were to be valued
and scal ed down in accordance with the Schedul e appended to
the Ordinance. |If a debtor had paid his debt in depreciated
Japanese currency, he was required to pay over again a
certain ampunt to be ascertained by the application of the

provisions of the Schedule. |In terns sub-s. (2) says that
the paynment in Japanese currency shall be a valid discharge
of such debt only to the extent of such reval uation. When

the paynments made towards debts were scal ed down, the debts
were revived in regard to the balance of the debt. After
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the making of the Ordinance, the creditor could enforce his
debt to the extent not discharged and the debtor had the
obligation to discharge the same. On the express terns of
the Ordinance it is inpossible to accept the contention that
the State provided for conmpensation for the losses incurred
bY the assessees. indeed the State did not pay any
conpensation at all. The legal relationship of the creditor
and debtor was not created by the Ordinance but it was
regulated on the basis of the pre-existing relationship

We, therefore, hold, agreeing with the H gh Court, that
under the Ordinance the di scharged debts became enforceable
to the extent of the balance of the anbunt due after the
scal i ng down of the paynents. |If so, the Income-tax O ficer
could only inmpose tax on the incone recovered by the
assessees thereafter towards their debts if such income was
taxabl e under the provisions of the Act.

So too, in regard to the paynent nade by the assessees
towards” such debts they could claim relief by way of
deductions only if such deductions were permssible under
the Act.

The High Court held that the assessees who had received
repaynents woul d not be liable to tax in respect of anmounts
they had received towards principal but they would be so
liable in respect of nobneys which they had received towards

interest. It further held that those assessees who had made
paynments towards the
826

debts would be entitled to deduct from their income and
cl ai mexenption fromtax only such amunts as they had paid
on account of interest but they would not be entitled to
deduct any paynent nade on account of principal.  The H gh
Court also gave a direction that in~ the “case of open
paynments the respective anounts paid towards principal or
i nterest should be ascertained in accordance with the |aw of
appropriation of paynments. Neither the |learned Solicitor-
CGeneral, who appeared for the Revenue, nor the |earned
counsel, who appeared for the assessees, questioned the
correctness of the said directions if the construction we
pl aced on the Ordinance was correct. The directions’  given
by the High Court will, therefore, stand. |In-our view, the
Hi gh Court gave correct answers to the questions referred to
it.

In the result the appeals are dism ssed with costs. One
hearing fee.

Appeal s di sni ssed

827




