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PETI TI ONER
STATE OF RAJASTHAN

Vs.

RESPONDENT:
R DAYAL & CRS

DATE OF JUDGVENT: 17/ 02/ 1997

BENCH
K. RAMASVWAMY, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted.

Thi s appeal by special |eave arises fromthe judgenent
of the Division Bench of the Rajasthan H gh Court, Jaipur
Bench, made on August 30, 1996 in Wit Petition No. 3759/95.

The admitted position is that for nine ‘wvacancies

exi sting and anticipated as on April 1, 1995, the
Departnmental Promotion Conmittee (for short, the "DPC') was
convened including respondent Nos.” 12 and 13, viz., B.S

Bhatnagar and H. L. Meena (ST) respectively. The other
respondents filed the wit petition in the H gh Court
i mpugni ng their appointnments based on Rule 24-A of the
Raj ast han Service of Engineers (Building and the / Roads
Branch) Rules, 1954 (as anended) (for short, the 'Rules’).
The only question is : whether the appointment of the said
respondents, viz., B.S. Bhatnagar and H.L. Meena, i s made in
accordance with the Rules.

Shri Aruneshwar Gupta, |earned counsel appearing for
the State, contends that under Rules 9 of the Rules, subject
to the provision therein, the appointing ~authority shal
deternmine as on the first day of the financial year, i.e.
commencing from 1st April of ensuing year and ending with
31st March of successive vyear, the nunber of| vacancies,
actual or anticipated, occurring during the financial year
They are required to be considered by the DPC constituted in
that behalf as per the criteria prescribed in Rule 23 of the
Rules. In accordance therewith, for the nine existing and
antici pated vacancies, the DPC considered the clains of al
the eligible candidates, as per the Rules then existing and
selected them A list of selected candidates is contained in
the minutes of the DPC held on April 13, 1995. As per the
criteria then existing, B.S. Bhatnagar (CGeneral) and H L.
Meena (Reserved), were selected on nerit. As a consequence,
they were appointed by pronotion in accordance wth the
Rul es, though Rule 23-A and Rule 24-A cane to be introduced
by statutory anendnent w.e.f. July 24, 1995. Shri Jayant
Das, |earned senior counsel appearing for respondent No. 13,
pronot ee-respondent, contends that under Rule 23 of the
Rules, the criteria prescribed as on the date of the
selection by the DPC is required to be applied. Since the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

existing criteria had been applied, their selection was
correct in |aw Consequently, the vacancies which arise
during that financial year were required to be filled up
from anmongst the respondents.

Shri P.P. Rao, |earned senior counsel appearing for the
contesting respondents, who had filed the wit petition,
contends that in view of the fact that anendnent of Rules
has been nade effective by clause 1 (ii) wth inmediate
effect, the anended Rules having cone into force fromJuly
24, 1995, public policy demands and the Government is
required to apply the criteria prescribed in the anended
law. It should be applied as indicated in colum in Rule
2(iii) thus:

"2.(iii) in colum nunbers 2 and 4

agai nst serial No.2 after the words

" Addl . Chi ef Engi neer" and

" Superi nt endi ng Engi neers" t he

expression " (Cvil)" shall be added

an in colum No.5 the fol lowing new

entry shall be inserted:-

" Must hol d a~ degree in

Engi neering (Civil) of a University

established by law in India or

qualification -decl ared qui val ent

thereto by Governnent with 5 years

service as Suyperintendi ng Engi neer

(Cvil)"

(iv) After serial nunber 2, the

following new serial nunber  and

entries thereto shall beinserted,

nanely : -
1 2 3 4. 5 6 7
"2-A Addl. 100% by Superi ntendi ng Must hold a
Chi ef promoti on Engi neer degree in
(Mechani cal ) (Mechani cal ) Engi neeri ng
(Mechani cal ) of
a University
establ i shed by
law in I ndia or
qualification
decl ared
equi val-ent
thereto by
Government with
5 years service
as
Superi nt endi ng
Engi neer
(Mechani-cal "."
As a consequence, any appointnent nade as on that
should be consistent with the above Rule. |In support

thereof, he placed reliance on the decision of this Court in
V.V. Rangai ah vs. J. Sreenivasa Rao [(1983) 3 SCC 284].

The question, therefore, is: whether the view taken by
the Hgh Court in the inmpugned judgnent is correct in |aw?
It is true, as contended by Shri Aruneshwar Gupta, that the
determ nati on of vacancies is required to be done under Rule
9 of the Rules and the selection has to be made in
accordance with the criteria prescribed under Rule 23 of the
Rul es. Even Rule 23-A of the Rules prescribes the sane
procedure and the criteria thereunder was al so foll owed. The
revised criteria of eligibility and procedure for pronotion
of the officers has been prescribed under Rule 24-A of the
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Rul es. Sub-rule (2) of Rules 12 envi sages as under:

"The persons enunerated in Colum 5

or the relevant Colum regarding

‘posts from which pronotion is to

be made.’” as the case may be of

the relevant Schedul e shall be

eligible for promtion to posts

specified against themin Colum 2

thereof to the extent indicated in

Col um 3 subj ect to their

possessing mninmum qualifications

and experince on the first day of

the nmonth of April of the year of

sel ection as specified in Colum 6

or in the rel evant Col um regardi ng

"m ni mum qual'i fication and

experience for pronotion"; as the

case may be:"

Therefore, it “is not in dispute and cannot be disputed
t hat whi | e sel ecting of ficers, mnimum requisite
qual i fications and experience for pronotion specified in the
rel evant columm, shoul d be taken into consideration against
vacanci es existing as-on 1st April of the year of selection.
But since the Rules cane to be anended and the amendednent
becanme effective w thinrediate effect and cl ause (11-B) of
Rul e 24-A indicates that options have  been given to the
CGovernment or the appointing Authority, as the case may be,
to revise the select 1list as existing as per the law as on
the date of the appointnent or as may be directed by a
conpetent court, selection is required to be nmade by the
concerned DPC. An appointnment made, after selection as per
the procedure, to the vacancies existing prior to the
amendment, is valid. But the question is: whether selection
woul d be made, in the case of appointnment to the vacancies
which admttedly arose after the anendment of the Rul es cane
into force, according to the amended Rules or in terns of
Rule 9 read with Rules 23 and 24-A, as nmentioned
her ei nbefore? This Court has considered the simlar question
in paragraph 9 of the judgnent above cited. Thi's Court has
specifically laid that the vacanci es which occurred prior to
the amendment of the Rules woul d be governed by the origina
Rul es and not by the anended Rul es. Accordingly, this Court
had held that the posts which fell vacant prior to the
amendnment of the Rules would be governed by the origina
Rules and not the amended Rules. As a necessary corollary,
the vacancies that arose subsequent to the anendrment of the
Rules are required to be filled in in accordance with the
law existing as on the date when the vacancies arose.
Undoubtedly, the selection came to be nmade prior to the
amendnment of the Rules in accordance with | aw then existing
since the anticipated vacancies also nust have been taken
into consideration in the light of Rules 9 of the Rules. But
after the anended Rules cane into force, necessarily the
amended Rules canme into force, necessarily the anmended Rul es
would be required to be applied for and given effect to .
But, unfortunately, that has not been done in the present
case. The two courses are open to he Governnment or the
appointing authority, viz., either to make tenporary
promotions for the ensuing financial year wuntil the DPC
nmeets or in exercise of the power under Rule 24-A (11-B),
they can revise the panel already prepared in accordance
with the Rul e and make appoi ntnments in accordance therewth.

It is contended by Shri Das that one of the persons,
nanely, H L. Meena was appointed against a carried forward
post as per the existing Rules and, therefore, his
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appoi nt nent cannot be challenged. W find it difficult to
gi ve acceptance to the contention. Even a carried forward
vacancy is required to be considered in accordance with the
| aw existing unless suitable relaxation is nade by the
CGovernment. As on that date, when the appointment cane to be
made, the selection was required to be made on the basis of
the Rules as existing on the date the vacancy arose. Since,
admttedly, that has not been done, the appointnent of Shri
Bhatnagar and H L. Meena mnust be treated to be only
tenmporary appoi ntnments pending consideration of the clains
of all the eligible persons belonging to GCeneral and
Reserved quota separately as per Rules.

Equal |y, one B. L. Kankas (Schedul ed Tri be) was
appoi nted by pronotion on July 28, 1995, after the anended
Rules cane into force, and retired fromservice on July 31,
1995, Since he has already retired, his appointnment has not
been chal | enged, though direction to the contra was given by
the Division Bench. To that extent, the judgment of the Hi gh
Court stands set aside and his pronotion is ordered to
remai n undisturbed. As regards others, the Governnent is
required to constitute the DPC which would consider the
claims of eligible candidates as per Rules. It would make
fresh selection and appointments in accordance wth |aw
VWhat ever benefits have been given under the inpugned order
cannot be taken away although the orders are being hereby
guashed. But seniority and other criteria would be subject
to the decision that would be taken by the Governnment. The
CGovernment is directed to constitute the DPC within a period
of eight weeks from the date of the receipts of the order
and take speedy action accordingly.

The appeal is accordingly disposed of. No costs.




