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CASE NO.:
Appeal (civil) 2657-2658 of 2005

PETI TI ONER
Ms. S. V. Tank & Vessel Pvt. Ltd.

RESPONDENT:
Engi neering Wirkers Associ ation

DATE OF JUDGVENT: 18/ 04/ 2005

BENCH
Arijit Pasayat & S.H Kapadia

JUDGVENT:
JUDGVENT

ARI JI T PASAYAT, J.
Leave granted.

The appell ant (hereinafter referred to as the ‘Enployer’) calls in question
legality of the judgnent rendered by a Division Bench of the Bonmbay Hi gh
Court directing it /to furnish security/bank guarantee of a Nationalised
Bank to the extent of 50% of the anount of wages as per the calculation to
be made on the basis of the order passed by the Industrial Court,

Mahar ashtra at Thane.

The background facts as projected by the appellant are as follows :-

The enpl oyer retrenched 33 enpl oyees after giving notice of retrenchnent

al ongwi t h cheques covering the notice pay and retrenchnent conpensation
Sone of the workers refused to accept the sane. On account of financia
stringency and reduction of work force, Voluntary Retirenent Scheme was
announced which was avail ed by 72 enpl oyees. The respondent - Associ ati on
however, instigated some of the enployees not to opt for the schene. Sone
of the enpl oyees took law into their own hands and 'tried to destroy the
appel l ant’ s properties and this created chaotic conditions for which the
appel  ant was forced to | odge conplaint in the Industrial Court and orders
wer e passed prohibiting sone workmen from com ng within a radius of 100
meters of the appellant’s establishment. Wth a viewto be charitable to
the enpl oyees, letters were addressed to workers to join work, who refused
to work and continued with the strike. Conplaint was filed by the
respondent - Associ ation in the Industrial Court questioning retrenchnment.
Appellant filed a Witten Statenent and claimed that the relief clained
could not be adjudicated by the Industrial Court and it has no jurisdiction
to deal with the matter. According to the appellant, it was only the Labour
Court which could deal with the matter. The Industrial Court passed an
order holding that the retrenchment of the concerned workers to be illegal
The Industrial Court, inter alia, gave the follow ng directions :

"(a)..... Rei nstate 33 workmen in Annexure-C with full back wages. Their
retrenchnent order is set aside.

(b) They are directed to pay bonus at the rate of 22% for the year 1990-91
to the worknen except the persons who are not collected including 33
retrenched wor knen.

(c) Respondent to provide as per the ternms of settlement pair of safty
shoes and uni forns.

(d) Allow other non-retrenched enpl oyees on duty and to pay themthe dues
fromthe days when they are not allowed to do the work i.e. from
24.10. 1991.
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(e) They are directed to pay salary and wages of the worknmen on the due
dates i.e. 7th of every nmonth."

The stand of the appellant is that in terms of The Maharashtra Recognition
of Trade Unions and Prevention of Unfair Labour Practices Act, 1971 (in
short the ‘Act’) the proceedings before the Industrial Court were clearly
not mai ntai nabl e and order passed by the Industrial Court is wthout
jurisdiction.

A Wit Petition was filed by the enpl oyer before the Bonbay H gh Court. A
| earned Single Judge passed an interimorder, and stayed operation of
directions 3(c) to 3(e).

The interimorder was challenged in a wit appeal before the Division Bench
by the respondent - Associ ation and the direction for furnishing
security/ bank guarantee as noted above was given.

In support of the appeal |earned counsel for the appellant submtted that
wi t hout indicating as to howlearned Single Judge's interimorder was in
any way illegal or deficient, a Division Bench should not have directed
furni shing of security/bank guarantee. The proceedi ngs before the
Industrial Court were-clearly without jurisdiction and this aspect has not
been consi dered by the Division Bench

In response, |earned counsel for the respondent-Association submtted that
bl anket order of stay was passed by | earned Single Judge. Division Bench
was justified in protecting the interest of the workman in whose favour the
I ndustrial Court had decided. Therefore, this is not a fit case which calls
any interference as dispute revolves round interimprotection given to the
successful enpl oyees.

Di vi si on Bench has thought it proper to nake the interimorder conditional
Basic issue relates to jurisdiction of the Industrial Court. Additionally,
the justifiability of the orders of retrenchnent has to be gone into. It is
poi nted out by the | earned counsel for the appellant that the back wages on
the basis of the Industrial Court’s order have to be paid from 1991 and if
the i npugned order is maintained, the appellant who is not in good
financial state would be required to provide nearly rupees 40 | akhs for the
pur pose of obtaining bank guarantee. Taki ng peculiar facts into account we
feel interest of justice would be best served if the appellant pays each of
the concerned enpl oyees an ampunt equivalent to two years’ wages on the
basis of the |ast wages drawn within eight weeks fromtoday, wthout
prejudice to the clains involved in the Wit Petition. Considering the
l[imted nature of the controversy, the H gh Court is requested to explore
the possibility of early disposal of the wit petition

The appeal s are accordingly di sposed of. No costs.




