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PETI TI ONER
FERRO ALLOYS CORPN. LTD. & ANR

Vs.

RESPONDENT:
UOIl & ORS

DATE OF JUDGVENT: 22/ 03/ 1999

BENCH
S. B. Mpj nudar, A. P.Msra

JUDGVENT:

S. B. Mpj nudar, J.

Leave granted.

We have heard | earned counsel for the parties finally
in this appeal and accordingly, this appeal is being
di sposed of by this judgnent. The short question requiring
a long answer in this appeal is whether the wit petition
filed by the appellant Corporation before the Orissa High
Court was naintainable. The High Court in the  inpugned
judgrment has taken the viewthat it was not nmmintainable

being barred by the principle of resjudicata. In order to
appreciate the grievance of the appellant against the
i mpugned judgnment, it is necessary to note a few relevant

i ntroductory facts.

| NTRODUCTORY FACTS : The appellant put forward its
claim for grant of mining | ease for extracting an inportant
mneral - chromite in Sukinda Valley situated in the State
of Orissa. The State of Oissa is having substantia
reserves of the aforesaid mineral. Oiginally, Tata Iron &
Steel Co. Ltd. (for short TISCO was granted mning
| ease for 50 square kilonmetres of area in Sukinda Valley by
order of the Collector, Cuttack sonetine in Septenber, 1952.
Oiginally, nmining |ease over 1813 hectares of area was
granted to TISCO for chromite extraction after prelimnnary
exploration for a period of 20 years on 12.1.1953. After
the Orissa Estates Abolition Act, 1951 (for short the OE A
Act) cane into force, the rights of erstwhile Zam ndar
(Raj a of Sukinda) were vested in the State which granted the
lease to TISCO In 1973, renewal was granted for an area of
1261.476 hectares subject to the condition that TISCO wl |
establish a beneficiating plant as to the friable and | ean
ore in the |easehold area for the purpose of inproving the
quality for use in the indigenous plants, nanel vy,
Ferro-Chrome and Refractories. Before the aforesaid |ease
could expire by efflux of tinme on 3rd Cctober, 1991 TI SCO
applied to the State authorities for second renewal of the
mning |lease for 20 nore years under Section 8(3) of the
Mnes and Mnerals (Regul ation and Devel opnent) Act, 1957
(for short the MVRD Act). The State Government of Oissa
recommended to the Central Govt. for approval of the said
second renewal for the entire area in which TI SCO was havi ng
earlier |ease. The aforesaid recommendati on was made in
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conpliance with the requirenent prescribed under the MVRD
Act read with M neral Concession Rules, 1960 (for short the
Rul es). It may be noted that the said recommendati on was
for re-grant of mining | ease for 10 years to TISCO for the
entire area of 1261.476 hectares though the demand of TI SCO
for second renewal of this |lease was for 20 years. It was
suggested by the State Govt. to grant |lease for a period of
10 years wth effect from12.1.1993 subject to certain
conditions nentioned in the reconmendatory letter. On 3rd
June, 1993, the Governnment of India with reference to the
recormendation of the State Government dated 28.11.1992
conveyed its approval under Section 8(3) in relaxation of
Section 6(1)(b) of the MVRD Act. On 11.6.1993, a Menber of
Parlianment conplained to the Mnistry that during the |ast
fifty years, TI SCO_~ had not done much  for t he
industrialisation of  the State of Orissa and the mning
areas granted to it were hardly exploited for nore than
three  decades. He indi cated that renewal of |ease of the
entire. chromte mning area in favour of TISCO once again
woul d not' be in the interest of devel opnent of the State and
also would not be in national interest. The nmatter was
| ooked into by the Central Govt. afresh. It reviewed its
earlier order of 3rd June, 1993 and granted approval for
renewal of |ease to TISCO confining it to only half the area
i.e. 650 hectares. The said order dated 5.10.1993 further
directed that rest of the area of approxi nately 600 hectares
be deleted from the existing |lease of TISCO and nmade
avail abl e to other industries by the State Governnent as per
the MVRD Act and Mmneral Concession Rules, ~ 1960 in the
interest of mneral  and industrial developnent in the
country. The aforesaid order of the Central Government was
chal l enged by TISCO before the Orissa H gh Court  in Wit
Petition QC No.7729/93 filed on 19.10.1993. The riva
claimants, Jindal Strips Limtedand Jindal Ferro Alloys
Limted, Respondent Nos. 3 and 4 respectively herein, filed
a cross petition being QJC No.7054/94 in the Oissa High
Court praying for a suitable wit or order directing the
authorities concerned not to grant renewal of ‘lease to
TI SCO. It may be nentioned that in the aforesaid wit
petition of TISCO the present appellant Ms. Ferro Alloys
Corporation Ltd. (for short FACOR) was nmade a party
Respondent on its request for intervention.—Indian Charge
Chronme Limted (for short ICCL) and Indian Metals Ferro
Alloys Limted (for short | MFA) Respondent Nos. 5 and 6
respectively herein, in their turn also filed Wit Petition
QIC No.5422/94 in the Oissa High Court opposing the grant
of renewal of mining |lease to TISCO  The present Respondent
No. 7 Ms. Ispat Alloys (for short |SPAT) had not filed
any Wit Petition in the Orissa High Court though it is also
a claimant for mning |l ease for the very sane m neral

The High Court of Orissa, after hearing the 'parties
concerned in the wit petitions, by its order and judgnent
dated 4.4.1995, took the viewthat the entire matter was
required to be re- considered by the Central Government. It
held that the order dated 3rd June, 1993 of the Centra
Government granting approval for renewal of |lease to TISCO
for the entire area and the subsequent order dated 5th
Cct ober, 1993 could not be sustained in law. The matter had
got to be reconsidered by the Central Government as to the
proposal of subsequent renewal of the |ease of TISCO and as
to whether the Central CGovernnent woul d authorise renewal of
such |ease by formng an opinion in the interest of minera
devel opnent . The High court did not observe anything as to
the nerit of TISCOs claimfor subsequent renewal of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 27

| ease. Regarding |ocus standi of the other wit petitioners
before the H gh court whose wit petitions were being
di sposed of by the aforesaid common judgnent, it was
observed that their apprehension was without justification
and their interest was of contingent nature and that in the
event the Central Covernment found it not prudent to
aut hori se subsequent renewal of TISCOs |ease, the area

eventually would be available and the State Government of
Oissa would take steps for nmeki ng necessary advertisenents
and inviting applications for grant of mning |lease. It was
al so suggested that the other petitioners were opposing
renewal of TISCOs | ease and hence they deserved to be given

hearing by the Central Government by way of fair play and in
conpliance with the principle of natural justice and to
enable themto place necessary record for consideration by
the Central Government. ~The applications of enployees of
TISCO as intervenors were found to have no nerit and were
rej ected.

Agai nst the aforesaid order of the Hi gh Court, TISCO
filed special leave petition in this Court being SLP (C No.
10830/ 95, other cognate SLPs arising out of the common order
of the H gh Court on10th My, 1995 were also filed. By an
interimdirection, this Court clarified in TISCOs SLPs that
the pendency of /'the proceedings in the special |eave
petitions would not' stand in the way of the Centra
CGovernment in disposing the matter in accordance with |aw.
In the nmeantime,  on 3rd My, 1995 appel |l ant FACOR nade a
representation to the Central CGovernment staking its claim
for being granted mning lease for the entire area of
1261. 476 hect ares.

The Central CGovernnent in its turn and in conpliance
with the decision of the High Court and as a follow up
action appointed a H gh Power Expert Committee under the
Chairmanship of Shri S.D. Sharma, Joint Secretary in the
Mnistry of Mnes, to consider the subnissions filed before
the Central Governnment by parties in the H'gh  Court
proceedi ngs in pursuance of the directions of the H gh Court
of Orissa in its Judgnent dated 4.4.95. The Committee was
directed to submt its report to the Governnent within two
weeks fromthe date of the order of the Central GCovernnent
i.e. 24th May 1995. The Conmittee was also required to
give a personal hearing to all the parties concerned  as
stipulated in the judgnent of the Oissa H gh court. The
aforesaid expert committee known as Sharma Committee,
after hearing the parties concerned gave a detailed report
on 16th August, 1995. As per the said report second renewa
of TISCGCs | ease was recommended for a smaller area, nanely,
406 hectares. The Sharna Conmittee also gave persona
hearing to other claimants for mning |l ease in the area and
who were opposing renewal of |ease clainmed by TISCO The
Sharma Conmmittee after hearing them assessed the needs of
these rival claimants and cane to its own estimtes
regarding the requirenents of these rival clainmants. The
Conmittee made it clear that it was not undertaking the task
of granting any lease to any of these rival claimants in
connection with the remaining area which mnight becone
avai l abl e after reducing the occupied mning |l ease area with
TI SCO In other words, after confirmng TISCGCs renewal of
| ease of 406 hectares, the balance of 855 hectares |and
which was to be available with the State of Oissa for
granting mning |leases to other claimants had to be
processed by the State authorities in accordance with |aw.
The Sharma Committee, however, in the light of the clains




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 27

put forward by rival <claimnts before it and the data
submitted by themin support of their respective cases for
allotment of leases in their favour, nade the assessnent of
their requirenents as noted earlier

In the light of the aforesaid report of Sharma
Conmittee, the Central Governnment by its detailed order
dated 17th August, 1995 requested the State Governnent of
Oissa to take necessary steps to issue orders granting
subsequent renewal of mining | ease for chrome ore in favour
of TISCO for 406 hectares for a period of 20 years over a
conpact and contiguous area. It was also directed that the
State of Oissa should take further action on the mning
| ease applications of other 4 applicants other than TI SCO
i.e., (1) Jindal StripsLinmted/Jindal Ferro Alloys Linited,
(2) the present appellant FACOR (3) |ICCL/I MFA and (4) | spat
Alloys Limted. These other clainmants are Respondents 3, 4,
5, 6 and 7 respectively in this appeal. 1In the said order
the Central Government further directed the State CGovernnent
of Oissa to grant nmning leaseto the aforesaid four
applicants as per |aw over the ballance area of 855.476
hect ar es to be released by TISCO on the basis of
proportionate requirenments  of the chrome ore for these
parties as assessed by the commttee, in a fair, just,
equi tabl e and contiguous manner in consultation with Indian
Bureau of Mnes within a period of 30 days fromthe date of
issue of the order of the Central Government. The State
CGovernment was also directed by the Central Governnent to
seek its approval - for grant of mning | eases as per the
provisions of the MVRD Act and the Rul es. It was also
observed that since the other four parties were in dire
necessity of the raw material (chrome ore) and had set up
m neral based industries and were suffering for ‘want of
chrome ore, the Central CGovernment in conformty with the
observations of the High Court-of Oissain its Judgment
dated 4.4.1995 and in exercise of powers conferred by sub
rule (1) of the said Rule 59 rel axed the provisions of sub
rule (1) of Rule 59 with a viewto expedite the process for
maki ng available the raw naterial, nanely, chrome ore, to
the needy industries in the interest of the minera
devel opnent. The requirements of chrome ore of° these 4
parties, besides TISCO which appeared before the comm ttee,
as finally accepted by the Central Governnent were |isted as
Annexure | to Appendix A of the aforesaid order  of the
Central CGovernnent. In the said order it-was also stated
for information of the State Government that in the pending
SLP filed by TISCO in the Suprene Court against  the Hi gh
Court Judgnent, the Suprene Court on 17th July, 1995 had
granted six weeks tine to the Governnent to pass appropriate
orders and the matter was to be listed after 8 weeks. The
aforesaid order of the Central Governnent which was partly
in favour of TISCO and partly in favour of the present
appel lant as well as the aforesaid contesting Respondents 3
to 7 was al so produced before this Court in the pendi ng SLPs
of TISCO and Industrial Devel opnent Corporation of Oissa
Ltd. (for short |DCQ). The present appellant and
Respondent s 3 to 7 in this appeal were also party
Respondents to the said proceedi ngs before this Court. In
addition to these contesting Respondents, the State of
Oissa and the Union of India were also party Respondents.
After hearing the contesting parties in their respective
cases, relevant points for determnation were franmed by this
Court after granting |leave to appeal in the SLPs and by its
decision in the case of Tata Iron & Steel Co. Ltd. VS.
Union of India And Another, (1996 (9) SCC 709), a Bench of
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two | earned Judges, speaking through A M Ahmadi, CJ, after
considering the main grievance of the respective contesting
parties, upheld the findings reached by the Sharma Committee
and the consequential order of the Central Governnent dated
17th August, 1995. It accordingly dismssed the appeals
filed by TISCO and IDCOL. As we have noted, the inpugned
order of the Central Governnent dated 17th August, 1995
which in its turn was an of f-shoot of Sharna Comittees

report had directed the State of Orissa to grant mning
| eases to four applicants other than TISCO in the remaining
area of 855.476 hectares of land. The appellant herein was
one of those four applicants found eligible for being
granted | ease for extracting chromium However, the Centra

CGovernment had observed that so far as the appellants

requi renent of chrome ore was concerned, it had accepted the
assessnent of the Sharma Committee to the extent of 6.40
nmetric tones for the first 20 years of |ease and for the
remaining. 30 years its requirement of chrone ore was
assessed ‘at 14.13 netric tones, totalling to 20.53 netric
tones in__all. For Respondent Nos. 3 to 7, different
assessnments of the requirenment of chronme ore as nade by the
Sharma Conmmittee were accepted by the Central CGovernnent in
its order dated 17th August, 1995. That order got confirned
by this court in'the aforesaid decisionin TISCOs case

(Supra).

In the nmeanwhile, the appellant ~being dissatisfied
with the aforesaid order of the Central GCovernnent dated
17th August, 1995 nade a detailed representation to the
State Government on. 26th May, 1996 spelling out its own
requirenment of chrome ore which, according toit, was not
correctly assessed by Sharma Committee and which assessnent
was accept ed by the Central Governnent. The sai d
representation was forwarded by the State CGovernnent to the
Central Governnent on 12th June, 1997. The appellants
representation reiterated its claimfor grant of mning
lease for chrone ore over theentire area of /1261.476
hectares in Sukinda Valley as earlier applied for on
19. 10. 93. However, subsequently. on 29th June, 1997 the
State Government of Oissa reconmended to the Centra
CGovernment for granting |eases to four claimnts, nanely,
| MFA/ I CCL, Jindals, Ispat and FACOR over 50% of the left
over area totally adneasuring 855.476 hectares on the basis
of 50% of their respective requirenments as assessed by the
Sharma Conmmittee, the renaining 50% of the bal ance area out
of 855.476 hectares was sought to be thrown open for
consi deration of clains of other claimants for such nining
| eases along wth aforesaid four claimants to (the extent
their requirements were not fully met by reduction of their
estimated requirenents by 50% as per the said recomendati on
of the State CGovernnent.

Being aggrieved by the aforesaid order of the State
CGovernment dated 29th June, 1997 and the earlier order  of
the Central Governnent dated 17th August, 1995 the appel I .ant
filed a fresh Wit Petition being QIC No.12032/97 in the
Oissa H gh Court out of which the present appeal arises.

The Hi gh Court after hearing the parties concerned,
took the viewthat the wit petition filed by the appell ant
after the decision rendered by this Court in TISCOs case
(supra) challenging the very sane order of the Centra
CGovernment dated 17th August, 1995 which was confirnmed by
this Court in the aforesaid decision was not naintainable on
the ground of res judicata. It was also held that the order
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of the Central Govt. dated 17th August, 1995 was legally
justified and the subsequent order of the State Governnent
dated 29th June, 1997 could also not be said to be suffering
from non-application of mind and the decision making process
of the State CGovernnent was not suffering from any
infirmty. As seen earlier, this order of the H gh Court is
the subject-matter of the present appeal noved by the
di ssatisfied wit petitioner FACOR

Rl VAL CONTENTI ONS: Lear ned Seni or Counsel, Shri
F.S.Nari man for the appellant, vehenently contended that the
Hi gh Court had patently erred in lawin dismssing the wit
petition as barred by res judicata. He took us to the
rel evant pleadings of  the parties, the judgment of this
Court in TISCOs case (supra) and also relied upon the
rel evant documents for submtting that in TISCOs appea
there was no occasion for the appellant to raise the inter
se dispute between the contesting Respondents nor has the
Court adjudi cated wupon the present grievance of the
appel l ant- that assessnent of its need by the Sharma
Conmittee as accepted by the Central Government was
erroneous and an under-estimate. That there was no express
decision of this Court on this aspect nor was the appell ant
required to put forward this contention earlier. Hence,
neither res judicata nor constructive res  judicata would
apply to the facts of the present case. He alternatively
submitted that, in any case, the High Court could have held
that the present grievance was premature as the appellants
earlier application for grant of mning | ease which was
di smssed as premature by the State Governnent was pending
scrutiny in revision before the Central Governnent and
hence, this issue could have been kept open

Learned senior counsel Shri Shanti Bhushan, appearing
for Respondent nos. 3 and 4, on the other hand, submtted
that the appellant itself invited the Sharma Committee to
assess its needs for chronme ore and also invited the Centra
Covernment not only to accept the said assessnent but al so
to exercise powers under Rule 59 sub-rule (2) for dispensing
with the procedure under Rule 59, sub- rule (1) of the
Rul es. That when the question of legality of the order of
the Central Governnment was being considered by this Court in
TI SCCs appeal the appellant as Respondent therein did not
think it fit to challenge the assessnent of its need by the
Conmittee as accepted by the Central Government. Thus, at
| east on the principle of constructive res judicata, if not
actual res judicata, the appellants present grievance is
barr ed. It is also barred on the principle of estoppel and
acqui escence. Shri  Shanti Bhushan, in this connection
invited our attention to rel evant provisions of MVRD Act and
submitted that the Central CGovernnents order was perfectly
justified and binding on all parties especially when it was
whol |y approved by this Court.

Shri  Vai dyanat han, |earned Addl. Solicitor General
appearing for Respondent No.l1 - Union of India, subnitted
that the Sharma Conmittee was appointed by the Centra
CGovernment in the light of the directions issued by the Hi gh
Court in TISCOs wit petition. That the Centra
Gover nnent s order of 17th August, 1995 was nerely
recormendatory in nature and it was for the State Governnent
to pass appropriate orders. He, however, subnitted that the
Central Governnent would request this Court to issue
appropriate directions in the light of the earlier decision
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of the Central Governnent |aying down the scope and anbit
t her eof .

Learned counsel for Respondent no.2 - State of Oissa,
contended that the order of the Central Governnent dated
17th August, 1995, as confirmed by this Court, left it to
the State Governnment to pass appropriate orders regarding
grant of lease to rival cl ai mant s. That the State
CGovernment in exercise of its own independent jurisdiction
under the Act had passed its order dated 29th June, 1997
whi ch was not chall enged by any of the parties before this
Court and hence must be held to be binding on all ©parties
and consequently, the appellants wit petition was rightly
di sm ssed by the H gh Court.

Ms. Indra Jaisingh, appearing for Respondent no.5, in
her turn, subnmitted that the appellants wit petition was
clearly barred by res judicata or constructive res judicata
and, in ‘any  case, it was barred by delay, I|aches and
acqui escence as well as on the ground of estoppel. That the
appel lant-_itself invited the Sharma Comrmittee to assess its
needs of chronme ore. After it was so assessed, the Centra
CGovernment passed the order of 17th August, 1995. Even that
order was wholly ~supported by the appellant before this
Court in TISCOs and | DCOLs appeals. It sat on the fence
at that stage. Even after the argunents in the appeal were
over in Cctober, 1995 and when the  nmatter was awaiting
judgrment, the appellant filed wit petition.in the High
Court challenging the order of Central Governnent. It did
not think it fit to get that petition transferred to this
court nor got any clarification from this court for
preserving its right to challenge the assessnent " of its

needs by separate proceedings. It is, therefore, now too
late in the day for the appellant to raise this contention
by separate proceedings. In fact, the appellant is estopped

fromits own conduct from doing so, as all other Respondents
have changed their position and have acted upon the Centra
CGovernments order by treating the assessnment of ‘relative
needs of rival claimants by the Central Government 'to be
correct and binding on all rival claimnts.

Shri Chi danbar am | ear ned seni or counsel for
Respondent no. 6, broadly adopted the aforesaid argunments and
further contended that the entire cake of 1261.476 hectares
of land in Sukinda Valley was sought to be clainmed by riva

cl ai mant s. In TISCOs appeal, the rival claimnts were
TISCO on the one hand, and the present appellant and
Respondent nos.3 to 7, on the other. Once ' this court

restricted TISCOs claimon the basis of its need for chrome

ore, necessarily inplied therein was the finding of this
Court that the assessnent of needs of other claimants |ike
the appellant and other Respondents was rightly done by the
Central Governnent on the basis of the report of the Sharma
Conmittee. Hence, the issue about proper assessnent - of
appel l ants need was not only res judicata but even on the

ground of constructive res judicata and also on the ground
that the appellant cannot bl ow hot and cold subsequently,
the appellants wit petition was rightly dism ssed by the

H gh Court. Qur attention was invited to a decision of an
English Court to which we will make a reference hereafter.
Shri  Chi danbaram al so placed reliance on Order 41 Rule 22
CPC in support of his contention.

Learned senior counsel, Shri Gupta for Respondent
no.7, also adopted the argunents of |earned senior counse
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appearing for contesting Respondents 2 to 6 and submtted
that equitable distribution of a scarce mneral |ike chrone

ore has to be done. This principle is also settled by this
Court in the case of Indian Metals Ferro Ltd. vs. Union of
India, (1992 (Suppl.1l) SCC 191). On the basis of this
principle, the H gh Court rendered its decision earlier in
TISCCs wit petition which was followed by the Centra
CGovernment by appointing the Sharna Conmmittee and the Sharma
Conmittees recomendations were accepted by the Centra
Governnment by its order dated 17th August, 1995. Thus, the
entire exercise of equitable distribution of this rare and
costly mneral in Sukinda Valley was conpleted by the
Central Governnent and was approved by this Court. Any
tinkering wth the sanme, therefore, cannot be pernmitted to
any of the Respondents and accordingly, the appellants
present proceedings were clearly nisconceived and anounted
to going behind the order of-the Central Governnent as
confirmed by this Court.

Learned seni or counsel Shri Desai, in support of I.A 1
of 1999 subnitted that the order of the State Covernment
dated 29th June, 1997 which was upheld by the H gh Court in
t he i mpugned judgment i's correct and requires no
interference. That the present appellant or even contesting
Respondents have /also not thought it fit to challenge the
same and consequently, the State of Oissa should proceed in
the light of the said order on the principle-of live and |et
live. It becones at once clear that M .Desais grievance in
the Intervention Application would not survive if the State
upheld . Covernnments order dated 29th June, 1997 is Shri
Nari man, |earned senior counsel for the appellant, in
Rej oi nder submitted that neither the bar of express res
judicata nor constructive res judicata can be pressed in
service against the appellant. That at the stage of Tl SCGs
appeal before this Court no occasion arose for the appellant
to make the grievance regarding upward revision of
assessment of its needs. That thi's Court was only concerned
with TI SCOs claimand | DCOLs claim_ These clainms could be
exam ned wthout going into the wider question of inter se
di sputes between the contesting Respondent's. He also
submitted that there is no question of any estoppel on the
part of the appellant or any acqui escence, as the -said
guestion never arose for consideration earlier. That there
was no delay also on the part of appellant in challenging
the order of the Central Governnent dated 17th August, 1995
as the appellant had pronptly chall enged the sanme before the
H gh Court in the beginning of the year 1996. He,
therefore, submtted that the appeal may be all owed and the
order of the H gh Court may be set aside.

Points for determnination: In the light 'of the
aforesaid rival contentions, the follow ng points arise for
our determnation. 1. \Wether the wit petition filed by
the appellant before the H gh Court was barred by res

judicata; 2. In the alternative, whether the said petition
was barred by the principle of constructive res judicata;
3. Even if the findings on the aforesaid points are in
negative, whether the wit petition was liable to be

dismssed on the additional ground that the appellant had
waived its grievance in the wit petition and, therefore,
the wit petition was not nmintainable on the grounds of
wai ver, estoppel and acquiescence on the part of the
appel l ant and al so on the ground that it was barred by del ay
and | aches; 4. \Wether the order of the State of Oissa
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dated 29th June, 1997 was in conflict with the earlier order
of the Central Governnent dated 17th August, 1995 as upheld
by this court in TISCOs case (Supra). Wether the order of
the State Governnment dated 29th June, 1997 is binding on the
appel lant as well as on the contesting Respondents 2 to 7;
5. In any case, whether it is a fit case for interference
under Article 136 of the Constitution of Inidia by this
Court on the facts and circunstances of the case; and 6.
What final order?

We shall now proceed to deal with the aforesaid points
in the same sequence in which they are |isted above.

Point No.1: So far as the question of res judicata is
concerned, it has to be kept in viewthat the appellants
gri evance agai nst the _inpugned order of the Centra
Governnment dated 17th August, 1995 and agai nst the report of
the Sharma Committee as accepted by the aforesaid order of
the Central ~Governnent proceeds in a narrow conpass. The
subm ssion ~of Shri Nariman, |earned senior counsel for the
appel l ant-_is ~that even though the appellant joined issues
before the Sharma Conmittee in connection with assessnment of
its need for chrone ore to enable it to claimmnning |ease
for the entire area which was in possession of TISCO
earlier, the ultimte assessnent of appellants need as nmde
by the Sharna Committee and as approved by the Centra
Government by its order dated 17th August, 1995 involved a
patent error and hence it was required to be revised
upwar ds. The short question is whether this grievance was
on the anvil of scrutiny of this Court when it decided
TISCCs case (supra) and other cognate natters as per its
judgrment and whether it was finally resolved by it.. Now it
has to be kept in viewthat before any issue is said to be
heard and finally decided, the Court considering it has to
be shown to have expressly considered such an issue and to
have decided it one way or the other and such decision
shoul d have obtained finality in the hi erarchy of
pr oceedi ngs. Then only such an.issue can be said to be
heard and finally decided between the parti es. For the
present discussion we may assume that the —appellant had
joined issue wth the contesting Respondents before this
Court when it was called upon to decide the rival clains
resulting in the decision in TISCOs case (supra). Even
then the question remains whether this Court —expressly
considered the grievance of the appell ant against the order
of the Central CGovernnent dated 17th August, 1995 when it
did not go behind the estimate of the Sharma Coimmttee
regarding the need of the appellant for chrome ore. So far
as this question is concerned, we have to |look to the
express findings reached by this Court in the aforesaid
deci si on. Wien we turn to that decision, we find that
Ahmadi, C. J., speaking for the Court in that <case in
paragraph 2 of this Report, clearly nentioned the grounds of
chal l enge for consideration of the Court. They were listed
as two grounds being (1) the challenge to the conmmon
judgrment and order of the Orissa High Court dated 4.4.1995
arising out of QJC No. 7729 of 1993; and (2) the decision
of the Central CGovernnment dated 17.8.1995 made pursuant to
the said judgnent of the Hi gh Court.

Shri  Shanti Bhushan, |earned Senior Counsel for the
contesting Respondents 3 & 4, subnitted that the decision of
t he Central Governnent dated 17th August, 1995 was
chal l enged before this Court not only by TISCO but also by
IDCOL. That so far as IDCOL is concerned, its chall enge was
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clearly against paragraph 2 of the final directions of the
Central Governnent in the order dated 17th August, 1995.
Two directions were issued by the Central Government to the
State CGovernment in the said order which have to be noted in
ext enso. The relevant avernents in paragraph 17 of the
order read as under : 17. the Honble H gh Court of
Oissa in para 96 of its judgnent dated 4.4.1995 has taken
note of the dire necessity of the parties before it for
chrone ore and observed that ..the parties are in the dire
necessity and noving frompillar to post.. Keeping this
dire necessity of the parties in view, the Honble High
Court has further observed that exigencies of situation
arisen that the national interest and the interest of
m neral devel opment cannot be kept in a cold storage for an
indefinite period Besides TISCO the four (4) parties
mentioned in para 10 above are the |eading consuners of
chrone ore and are |anguishing for captive source of raw
material for their mneral based industries. Secondly, it
would 'be in-the interest of mneral devel opnent to hasten
the process of decision nmaking. After the surplus rendered
area is -handed over by TI'SCOto the State Governnment, the
wor ki ng in abandoned quarries are nost likely to be danaged
due to rains and nay create other environmental hazards
al so. It would be very costly and difficult to restart
abandoned mnes. /It will only add to the national cost to
all ow these quarries to get damaged and may even require the
needy parties to go in for inport of the raw material to
neet the requirenments of their industries. Therefore, so as
to ensure earliest conpliance tothe said observation of the
Honble High Court, the State Governnent ~of Olissa is
requested to take necessary steps to :-

(i) issue orders granting subsequent renewal of M for
chrone ore in favour of TISCO over 406 hectares for a period
of 20 years over a conpact and contiguous area as per
breakup given in para 16 above. The physical denarcation
based on the above guidelines may al so be carried out by the
State CGovernment in consultation with Indian Bureau of M nes
within a time frane of 30 days in the light of guidelines in
para 6.1.12 and 6.1.13 of the Conmittees Report.

(ii) to take further action on the M-—applications of
the other 4 (four) applicants (other than TISCO nentioned
in para 10 above for grant of nmining | eases as per | aw over
the bal ance area of 855.476 hectares of TISCO as assessed by
the Committee) on the basis of proportionate to the
requirenents of the chrome ore for these parties as
furnished to the Conmttee in a fair, just and equitable and
in a contiguous manner in consultation with Indian Bureau of
Mnes wthin a period of 30 days fromthe date of issue of
this order and make its recommendation to the- Centra
CGovernment for approval for grant of mining | eases as per
provi sions of the MVRD Act and the M neral Concession Rul es,
1960. The CGovernment has carefully seen the observati ons of
Honble Olissa Hgh Court in QC No. 7729 and others
contained in its judgnment dated 4.4.1995. Since the other 4
(four) parties are in dire necessity of the raw materia
(chrome ore) as observed by the Honble Hi gh Court and have
set up mneral based industries and are suffering for want
of chrone ore, the Central CGovernnent in conformty with the
observations of Honble Oissa H gh Court (in para 96 of its
j udgrment dated 4.4.1995) and in exercise of powers conferred
by sub rule (2) of rules 59 hereby rel axes the provisions of
sub rules (1) of the said rule 59 objective of expediting
the process for making available the raw material, which is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 27

chrome ore, to the needy industries in the interest of the
m neral devel opnent. The chrone ore requirenents of these 4
(four) parties besides TISCO which appeared before the
commttee constituted by the Central CGovernment, as finally
accepted by the Central CGovernnent, are listed as Annexure
of Appendix A of this letter, and the assessnent of area for
TISCO as finally accepted by Central Governnents listed as
Annexure |1 of Appendix A and in case of Ms Ispat Alloys
Limted, the requirenents are listed as Appendi x C

A nere |look at the two directions contained in the
aforesaid paragraph 17 shows that, so far as the first
direction is concerned, the State Governnment was clearly
directed by the Central Governnent to grant renewal of |ease
of only 406 hectares of land to TISCO for 20 years. But so
far as the second direction is concerned, it obviously
pertained to the rival clainms of remaining 4 applicants
consisting of the appellant as well as Respondents 3 to 7
and, therefore, their clains were to be considered for grant
of appropriate portions of |and for mning purposes fromthe
bal ance area. It is the second direction which was
chall enged by TISCO before this Court as Tl SCO wanted the
grant of the entire 1261.476 hectares of land and was
aggrieved by reduction of its allowable claim to 406
hect ar es only. Consequently, a direct conflict arose
between TISCO on the one hand, and the appellant and ot her
rival claimants on the other. That dispute projected only
one controversy between the parties, nanely, whether TISCO
could be granted nore than 406 hectares of |and by way of
renewal of its |ease and wheher any excess area could be
made available to the other rival claimants, |like the
appel | ant and Respondents 3 to 7, who were before this Court
as party Respondents. Consequently, TISCOs challenge to
direction no. 2 did not raisea further question for
consi deration regarding the correctness of assessment of
rel ative needs of the appell ant and Respondents 3 to 7 for
chrome ore. On these aspects, there was no dispute /inter se
between TISCO and others. O course, there coul d have been
such a dispute between the appellant, on the one hand, and
the Central Governnment, on the other, who were party
Respondents in the very said proceedings. There could also
be an inter se dispute in this connection between the
appel l ant as well as other Respondents 3 to 7, who were al so
Respondents before this Court in the earlier proceedings.
It is also well settled that there can be res judicata on
issues raising questions inter se anongst cont esti ng
Respondents but in order that such dispute can be said to
have been adj udi cat ed upon, express decision rendered by the
Court on such issues has to be ascertained. Once we turn to
para 30 of the Report in TlISCOs case (Supra), we find only
five issues which had arisen for consideration.-of this
Court . They read as : (i) Wwether the H gh Court of
Oissa was justified in striking down the decisions of the
Central Governnent dated 3.6.1993 and 5.10.1993 on the
ground that the requirement of Section 8(3) of the Act had
not been net; (ii) Wether the report of the Rao Committee
and the decision of this Court in Indian Metals case are
relevant for the consideration of renewal of |eases under
Section 8(3) of the Act; (iii) Wuether the Hi gh court and

the Conmittee were justified in hearing prospective
applicants while considering the issue of renewal of TI SCGCs
| ease; (iv) \hether the Conmittee was justified in

interpreting the concept of mineral developrent under
Section 8(3) of the Act as requiring the assessment of the
captive mning requirenent of different industries and the
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application of the principle of equitable distribution of
m ning | eases; (v) Wether the Central Governnent in its
order dated 17.8.1995, had correctly anal ysed the needs and
requirenents of TISCO in recommending that its |ease be
renewed over |and neasuring 406 hectares.

It is obvious that in the aforesaid proceedings no
i ssue arose for consideration as to whether the assessnent
of the need of the appellant for chrome ore by the Sharma
Conmittee as accepted by the Central CGovernnment by its order
dat ed 17t h August , 1995, was an under esti mat e.
Consequently, whatever observations m ght have been made by
his Court while dealing with issue no. 4, cannot be said to
be an express decision on the vexed question as to whether
the assessnment of the need for chrone ore, so far as the
appel l ant is concerned, as approved by the Sharma Committee
and accepted by the Central CGovernment, involved any error
or not~ or whether it was required to be re-assessed for
upward' revision. It is, therefore, difficult to agree with
the contention of | earned Senior counsel for the Respondents
that such_ anissue was expressly adjudicated upon by this
Court in the aforesaid decision and the findings thereon
therefore, could not be made the subject matter of fresh
proceedi ngs between the parties. Not only the contesting
parties were not heard on this issue but also there was no
final deci si on t her eon i nter se t hese parties.
Consequently, it is difficult to appreciate the reasoning in
the i npugned order of the H gh Court that the controversy in
this connection raised by the appellant in the present wit
petition was finally concluded by this Court and, hence, the
wit petition raising this contention, was barred by res
j udi cat a.

The first point for determination, therefore, is
answered in negative in favour of the appellant and agai nst
the Respondents.

Point No.2: This takes us to the consideration of the
guestion whether the judgnment of this Court in TISCOs case
(supra) operates at |east as constructive res judicata
agai nst the appellant. Now it nust be kept in viewthat the
appellant was also a party- Respondent in the aforesaid
appeal before this Court when this Court considered the
grievance of TISCO and | DCOL as appel | ants-centering round
second part of the order of the Central Governnment dated
17. 8. 95. The present appellant as party-Respondent in that
proceedings was only interested in supporting the order of
the Central Government in so far as it had held the
appellant to be entitled to the grant of appropriate /|ease
on the basis of the assessment of its requirenent “of chrone
ore. TI SCO and |1 DCOL had contended before this Court that
the appellant and other contesting three claimnts who were
al so Respondents, were not required to be granted any | ease.
Thus, in the said proceedings, the dispute between the
contesting parties was a linted one, nanely, whether TISCO
and |1DCOL should be granted | ease of the entire land in
guestion or whether the contesting Respondents including the
appel lant were entitled to get their assessed requirements
for chrone ore as considered by the authorities upheld while
considering the question of re-grant of appropriate mning
lease to TISCO It becomes at once clear that the inter se
di spute between the appellant, on the one hand, and the
other contesting three clainmants on the other centering
r ound t he correct assessnent of their respective
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requirenents of chrone ore was not in the anvil of
controversy between the contesting Respondents including the
appellant in those proceedings. 1In fact they all had a

conmon defence against TISCO and IDCOL who were the
appel l ants before this Court.

Under these circunstances, the question arises whether
the appellant as one of the Respondents m ght have raised
the further question regarding its claimfor further upward
revision of its assessed requirenent of chrome ore and al so
whether it ought to have raised such a question for
consideration of this Court in those proceedings. It is
obvious that in order to attract the bar of Explanation 1|V
to Section 11 CPC and before it can be held that any
subsequent contention on the point can be treated to be hit
by the bar of constructive res judicata, it has to be seen
whet her such a contention mght and ought to have been made
the ground of defence or attack in such former proceedings.
Only then such a matter can be deened to have been a matter
directly and substantially in issue in such f or ner
pr oceedi ngs. It is difficult to appreciate how the
appellant as a contesting Respondent was of necessity
required to raise the defence that the assessnent by the
Sharma Committee of its requirenent of chrome ore was an
underestimate and’ was required to be revised upwards and,

hence, it could have been a valid ground of defence agai nst
the claimof the appellants, nanely, TI'SCO and | DCOL before
this Court . W thout raising such a contention, the

appel lant could have defended and actually 'defended the
decision of the Central Governnent dated 17th August, 1995
treating the appellant to be one of the eligihbhle claimnts
for a mning lease in the very sane area in which Tl SCO and
IDCOL were claimng such |leases to the exclusion of the
appel l ant anongst others. Equally, such a contention would
not have been made a ground of attack by the appellant
agai nst contesting Respondents inter se or even against the
State of Oissa and the Central (Government, who were the
other contesting Respondents for getting TISCO & /| DCCOL
non-suited in their appeals. In fact, all of them as
Respondents at that stage were interested in-supporting the
order of the Central Governnment dated 17th August, 1995.
That was their common defence against the claims of only
contesting opponents, nanely, TISCO and | DCOL who were the
appel l ants before this Court. Consequently, Explanation |V
to Section 11 CPC on the facts of the present case, _cannot
be said to be attracted at all

It is no doubt true that principle of constructive res
judi cata can be invoked even inter se Respondents, but it is
well settled that before any plea by contesting Respondents
could be said to be barred by constructive res judicata in
future proceedings inter se such contesting Respondents, it
must be shown that such a plea was required to be raised by
the contesting Respondents to neet the claim of the
appellant in such proceedings. If such a plea is not
required to be raised by the contesting Respondents with a
view to successfully neet the case of the appellant, then
such a plea inter se contesting Respondents would remain in
the domain of an independent proceedings giving an entirely
di fferent cause of action inter se the contesting
Respondent s with which the appel l ants would not be
concerned. Such pl eas based on i ndependent causes of action
inter se Respondents cannot be said to be barred by
constructive res judicata in the earlier proceedings where
the lis is between the appellants on the one hand and al
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the contesting Respondents on the other. In other words,
when the appellants are not concerned with the inter se
di sputes between the contesting Respondents such inter se
di sputes anongst Respondents would not give rise to a
situation wherein it <can be said that such contesting
Respondents might and ought to have raised such a ground of
defence or attack for decision of the Court. In this
connection, it would be profitable to refer to a decision of
this Court in the case of Iftikhar Ahnmed & Ors. vs. Syed
Meharban Ali and Os., (AIR 1974 SC 749), dealing with the
principle of res judicata which obviously would include al so
the question of constructive res judicata between the
co- def endant s. K. K. Mathew J., speaking for the Court in
that case nade the follow ng pertinent observations : Now
it is settled by a large nunber of decisions that for a
judgment to operate as res judicata between or anmong co-
defendants, it is necessary to establish that (1) there was
a conflict of interest between co-defendants (2) that it was
necessary to decide the conflict in order to give the relief
which the plaintiff clained in the suit and (3) that the
Court actually decided the question.

In Chandu Lal v. Khalilur Rahaman, AIR 1950 PC 17.
Lord Sinbnds sai d:

It may be added that the doctrine nay apply even
though the party, against whomit is sought to enforce it,
did not in the ‘previous suit think fit ‘to enter an
appearance and contest the question. But 'to this the
qualification nust be added that, if such aparty is to be
bound by a previous judgnent, it nust be proved clearly that
he had or must be deemed to have had notice ‘that the
rel evant question was in issue and would have to be
decided. We see no reason why a previous decision @ should
not operate as res judicata between co-plaintiffs if all
these conditions are nutatis mut andi s sati sfi ed. In
considering any question of res judicata we have to bear in
mnd the statement of the Board in Sheoparsan “Singh v.
Ramandan Prasad Narayan Singh AIR 1916 PC 78 that the rule
of res judicata while founded on  ancient —precedent is
dictated by a wisdomwhich is for all time and that the
application of the rule by the Courts should be influenced
by no technical considerations of form but by matter of
substance within the limts allowed by |aw.

The raison detre of the rule is to confer finality
on decisions arrived at by conpetent Courts bet ween
interested parties after genuine contest: and to allow
persons who had deliberately chosen a position to reprobate
it and to blow hot now when they were bl owi ng cold before
would be conpletely to ignore the whole foundation of the
rul e.

(see Ram Bhaj v. Ahned Said Akhtar Khan, AIR 1938 Lah
571).

The aforesaid principle would squarely get attracted
while considering the question of constructive res judicata
between the appellant on the one hand and the contesting
Respondents on the other who were all co-Respondents before
this Court in TISCO and | DCOLs appeals. Considering the
basic requirenments of the principle of constructive res
judi cata anmpbngst co-Respondents in TI SCO and | DCOLs
appeals, it has to be found out whether inter se those
co- Respondents the question of correct assessnents of
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present appellants need for chrone ore was necessary to be
agitated by the present appellant for enabling the Court to
give appropriate relief to TISCO and IDCOL in their appeals
before this Court. It beconmes absolutely clear on the facts
of the present case that the grievance of the appellant in
the present proceedings regarding the alleged error in the
assessment of its requirenent for chrome ore and the
guesti on whether such assessnment was required to be revised
upwards, which nay be rel evant for deciding the appellants
i ndependent cl ai magainst the Central CGovernment as well as
the State of Oissa and also vis-a-vis other contesting
claimants being three other Respondents had nothing to do
with the question of granting relief to the appellants TISCO
and IDCOL in the said earlier proceedings. As this
i mportant condition was not satisfied for attracting the bar
of constructive res judicata against the appellant, it is
not possible to agree with the contention of |earned counse
for the Respondents that the appellants grievance in the
present proceedings was also barred on the ground of
constructive res judicata, in the light of the earlier
decision of this Court in TISCOs case (supra).

W may also, in this connection, refer to the
subm ssion of the learned senior counsel Shri Chi danbaram
for the Respondent 'no.6 that for deciding the claimof TISCO
for being granted renewal of lease for the entire 1261
hectares of land or to any |esser extent, the conparative
needs of all the four rival claimnts, including the present
appellant, had to be ascertained and were, in fact,
ascert ai ned. The said assessnents nmade by the Sharmm
Conmittee were accepted by the Central Governnent. by its
order dated 17th August, 1995. It is this order which was
brought in scrutiny before this Court in the SLPs of  TISCO
and | DCOL. Consequently, the | and being one and the sane
and there being five rival claimants including TISCO whose
conparative needs were ascertained by the Commttee and the
Central CGovernnent, if the appellants claim for upward
revision of the assessment of its need was accepted, it
woul d have directly affected, apart from other Respondents,
the Special Leave Petitioner TISCO itself, and consequently,

all the rival clains of contesting parties in the aforesaid
proceedi ngs raised a comon controversy and a lis to -that
effect inter-parties. It is difficult to appreciate this

contention for the sinple reason that the present clai m of
the appellant against the contesting Respondents 3-7, who
wer e all parties before this Court in the earlier
proceedi ngs, raises a dispute inter se all these Respondents
who were before this Court in the said proceedings. To that
extent, it can be said that there was a conflict of interest
inter se co-Respondents but the short question is whether
for resolving this inter se conflict, any finding was
necessary so as to meet the claimof the common appell ant
TI SCO It is, of course, true that TISCO was demandi ng not
only 400 and odd hectares of land as granted to it by the
Central Governnent by its order dated 17th August, 1995 but
was also claimng the entire 1262 and odd hectares of | and.
But once the relative assessnents of needs of co-Respondents
before this Court were upheld by this Court, the said
finding was enough to non-suit TISCOin its SLP and for
confining its claimto only 400 and odd hectares of |and, as
granted by the Central Government by its order dated 17th
August, 1995, upholding of the total requirenents of al

contesting co- Respondents. It was sufficient to reject the
claimof TISCO for getting | ease of any additional area. It
was not then necessary for the contesting Respondents before
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this Court in the said proceedings to go further and require
this Court to decide their inter se conflict of interest or
cl ai ns. That dispute was entirely foreign to the scope of
the proceedi ngs before this Court wherein there was lis only
between TI SCO on the one hand who had been granted 400 and
odd hectares of |land and the contesting Respondents on the
ot her including the present appellant whose total assessnent
of conparative needs together was a sufficient defence for
rejecting the claimof TISCO for any additional grant of
I and.

In order to appreciate the nature of the controversy
inter-parties anobngst rival clainmnts in the earlier
proceedi ngs before this Court, it would be profitable to
take a sinple illustration.

Suppose A, B and C each clains 100 per cent share in a
given property. Afiles a suit against B and C for getting
its claim adjudicated. The Trial Court holds on evidence
that A ‘has got only 50 per cent share while B and C, the
contesting defendants each has got 25 per cent share. A
files an appeal seeking 100 per cent share instead of 50 per
cent granted by the Trial Court. B, however, clains nore
than 25 per cent share vis-a-vis C - say up to 30 per cent.
Still their inter se dispute may not be required to be
decided in appellants appeal as even if shares of B and C
together are retained as held by the Trial Court to 50 per
cent in all that would be sufficient to non-suit A in appea
by rejecting his claimfor anything nore than 50 per cent as
the property is one and the same.” Therefore, in appeal of A
contesting Respondents B and C for opposing Awll have a
conmon defence and it will not be necessary for B to urge or
for the Appellate Court to go further and exam ne the inter
se dispute between B and C and find out whether Bs 'share
was 30 per cent and Cs share was 20 per cent. Thus ' even
though between these two contesting Respondents B and C
there may be a conflict of interest inter se, so’  far as
their common opponent A is concerned, it would be sufficient
for them to jointly subnit that he is not entitled to
anything nore than 50 per cent and for deciding the'lis in
appeal between A on the one hand and B and C on the other,
it would not be necessary for the Court to resolve the inter
se dispute between B and C.

Consequently, when appeal of A is disnmissed holding
that he has not nore than 50 per cent share and  thereby
confirmng the decree of the Trial Court, inter se dispute
between B and C about their respective shares can not be
treated to be barred by constructive res judicata. Thus the
Expl anation 1V to Sections 11 CPC woul d not apply as such a
contention even though m ght have been raised by B it was

not required to be raised. It could not be said that it
ought to have been raised by Binter se vis-a-vis Cto get
As claimdefeated in his appeal. Such a claimcan validly

form subject matter of an independent proceedi ngs between B
and C if and when occasion would arise and dism ssal of As

appeal confining his share to 50 per cent in the very sane
suit property would not project any bar of constructive res
judi cata against B vis-a-vis C when he chooses to claimnore
than 25 per cent share in the very sane property in any
future litigation. Consequently, it cannot be held as
submitted by the |Iearned counsel Shri Chidanbaramthat only
because cake is one and there were 5 clainmants including
TI SCO whose needs were ascertai ned by the Central Governnent
on the basis of the report of Sharma Cormittee and when
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brought in the arena of contest by TISCO the inter se clains
bet ween present appellant and other contesting Respondents
namely 3 to 7 who were all co-Respondents before this Court
in the earlier proceedings could be said to have been barred
by constructive res judicata on account of the earlier
decision of this Court and could not have been made subj ect
matter of future litigation |like the present one.

It is also not possible to appreciate how M.
Chi danmbaram could press in service Oder 41 Rule 22 of CPC
which can apply only when the Respondent in appeal can
support the order of the |lower court on any ground held
against it. In TISCOs appeal there was no occasion for the
appel l ant to support the earlier judgnent of the Hi gh Court
on any ground which could have been said to be wongly
decided against it nor could the appellant support the
Central CGovernnents order dated 17th August, 1995 on the
ground ~that it underestimated its needs. Such a grievance
woul d 'anpbunt ‘to attacking the order and not supporting it.
The second  point for determination, therefore, is also
answered in the negative in favour of the appellant and
agai nst the Respondents.

Point No. 3. So-far as this point is concerned, we
have gi ven our / anxi ous consideration to the riva
contenti ons. We find that the appell ant FACOR stood on the
fence before this Court when the judgnent was rendered in
TI SCOs case (Supra). By the time this Court heard the
af oresaid cases on 5.10.95 and reserved its judgnent, FACOR
had al ready got assessnent of its need decided by the Sharma
Conmittee as well as by the Central Governnent by its order
dated 17th August, 1995. Not only that but subsequent
thereto on 23rd August, 1995 FACOR itself had made an
application for mning | ease for 462.406 hectares presumably
on the basis that its requirenent was much nore than that
assessed by the Sharma Conmittee and accepted by the Centra
Gover nrent . If that is so, when it was already /a party
Respondent before this Court which took up for consideration
on b5th Cctober, 1995 the question whether Sharma Committee
Report as accepted by the Central Government by its order
dated 17th August, 1995 was correct or not, -the stand
adopted by the appellant FACOR before this Court assunes
i mport ance.

It discretely Kkept silent and invited this Court to
accept the said decision of the Central Governnent as a
whol e. That is to say by 5th Cctober, 1995 FACOR as a
Respondent in the proceeding before this Court deliberately
did not choose to challenge the said order on any
perm ssible ground if it was aggrieved by the /|ower
assessment of its need by the Conmittee as accepted by the
Central Governnent. On the contrary, its stand before this
Court by 5th Cctober, 1995 was of necessity one of getting
the said order wholly upheld. And that is exactly what this
Court did inits judgnent delivered later on on 23rd July,
1996 . It is also pertinent to note that in between FACOR
had filed Wit Petition QIC No.1474/96 on 19th February,
1996 before the Oissa H gh Court challenging the order of
the Central CGovernment dated 17th August, 1995. For reasons
best known to it, FACOR did not think it fit to get the said
wit petition transferred to this Court for decision
Instead, it never noved its wit petition for orders before
the Hi gh Court even till date. This conduct of FACOR shows
that before this Court it was interested in getting the
order of the Central CGovernnment dated 17th August, 1995
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whol Iy confirned. It never raised any dispute inter se
anong the other Respondents who were the present contesting
Respondents or even against the Central CGovernment whi ch was
also a party to the proceedings before this Court. It kept
mum on this aspect and invited this Court to wholly confirm
the order of 17th August, 1995 and al so successfully got it
confirmed by this Court. It was, therefore, too late for
FACOR to subsequently turn round and try to go behind the
said order. Thus, on the principle of conscious waiver of
its objections to the order dated 17th August, 1995 it nust
be held that FACOR gave up its grievance regardi ng
assessnment of its requirement of chrone ore as approved by
the Sharma Commttee and accepted by the Central Governnent.
Its conduct showed that it was satisfied by the order of the
Central CGovernnent dated 17th August, 1995 recomrendi ng
grant of |ease of appropriate extent of land for neeting the
assessed need of the appellant for chrome ore for the com ng
50 vyears. We, therefore, find considerable force in the
submi ssion of the learned Senior counsel for the contesting
Respondents- that® FACOR by its own conduct had waived its
di spute regarding the correct assessnment of its need by the
Conmittee and as confirmed by the Central Governnent by its
order dated 17th August, 1995. It acquiesced in the said
assessnent.

Apart fromthe question of acqui escence, FACOR would
also be liable to be non-suited on the ground of estoppel
As noted earlier, it did not get its pending wit petition
QIC No.1474/96 transferred for adjudication before this
Court when the earlier proceeding wherein by COctober, 1995
Central Governnents order of 17th August, 1995 was al ready
consi dered was awai ting judgnent of this Court. Wen FACOR
as a contesting Respondent in SLP filed by TISCO and | DCOL,
had tried to support the order of Central CGovernnent ' dated
17th August, 1995 before this Court it definitely created an
impression in the mnds of the other contesting Respondents,
including the State Governnent and the Central Governnent,
that it was supporting the order of 17th August, 1995 in its
entirety. These contesting Respondents, on account of the
af oresaid conduct of FACOR changed their position and could
legitimately presume that the appellant had no - grievance
against the relative assessnent of the needs of other
contesting parties. On that clear stance of FACOR arising
out of its conduct before this Court, Respondents could
legitimately proceed on the basis that FACOR was claimng
mning lease in the Iight of assessnent of its need as nade
by the expert comittee and accepted by the Centra
CGovernment and hence the bal ance | and woul d be available to
the rest of the contesting Respondents as per their assessed
needs. It is because of the conduct of FACOR that the State
Government relying on the said basis of the assessment of
relative needs of the four clainmants as upheld by this
Court, passed the subsequent order dated 29th June,  1997.
It is pertinent to note that in the present proceedings
neit her FACOR nor any of the ot her cont esting
Respondent s/ cl ai mants have nade any grievance regardi ng the
slicing down to the extent of 50% of the requirement of four
cl ai mant s i ncluding FACOR as effected by the State
Government by its aforesaid order. Thus, the appellant not
only acquiesced in the order of 17th August, 1995 but
allowed the State Governnent to act on the same, on the
basi s that FACOR was satisfied by the assessnent of its need
by the Central Governnment and al so being further satisfied
in getting at |least 50%of its assessed need acted upon by
the State Government which can grant appropriate | ease of
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land to that extent in the first instance. Therefore, the
order of the State Governnent dated 29th June, 1997 nust be
held to have proceeded on the admtted stand taken not only
by FACOR but al so by the other clainmants before this Court
when it delivered its Judgnent in TISCOs case (Supra).
Thus, Dbecause of non- contentious attitude adopted by FACOR
before this Court in the proceedings culmnating in the
aforesaid judgnent not only the other three rival clainmants
but also the Central and the State CGovernments changed their
positions and acted upon the representation flowing fromthe
non-contentious attitude adopted by the FACOR i n connection
with the order of Central Government dated 17th August,
1995. Not only the said order was supported by FACOR before
this Court, but it becanme successful in getting it confirnmed
by this Court and thereafter the said decision was acted
upon by all the contesting Respondents. Hence, it is too
late for FACOR to turn round and try to get out of the order
of this Court. Therefore, even on the principle of
est oppel, - FACOR nust be held to be bound by the assessnent
of its need as approved by the expert comittee and accepted
by the Central Governnment and which assessnment was got
approved by FACOR itself as a supporting Respondent before
this Court. FACOR ~cannot blow hot and cold in this
connecti on. It cannot now submt to this Court differently
from what it submitted in the past when this Court decided
TISCOs case (Supra) and got the assessnment of its need
approved by this Court. It cannot turn round and say that
this Court should not have accepted the said assessnent.

VWen we turn to the decision of this Court in TISCOs
case (Supra), we find all the rival claimnts nanely, TISCO
| DCOL, FACOR and other contesting Respondents 3 to 7 who
were all parties in the aforesaid proceedings before this
Court, were heard in support of their rival clains, Even
though the present contention of the appellant FACOR may
technically not be held to be barred by res judicata or
constructive res judicata, this Court, after hearing all the
contesting parties, including FACOR appears to have adopted
a package deal for «closing down the 1long si mmeri ng
controversy between the parties finally and had brought down
the curtain with a viewto fructify the need for ~equitable
distribution of this precious mneral chrone ore in public
i nterest. In this connection it is profitable to note the
observations of this Court in Paragraphs 63 to 68 of the
Report in TISCOs case (supra) at pages 726 : 63. W have
studied the Committees report on this issue and we find
that nost, if not all, of these contentions have been dealt
with in the report . W find it difficult to | accept. the
contention that the Rao Cormmittee had not endorsed the
concept of captive mning because, as we have already
nentioned, it does in fact do so. Having studied the
decision in the Indian Metals case we find that on the issue
of the requirement of captive mning, this Court had
expressly refrained fromgiving an opinion on the issue  as

it did not arise for its consideration; however, it did
recormend that chromite ore be supplied to needy applicants
in an equitable nmanner. It nust be pointed out that nowhere

in the Rao Report nor in the report of the Committee, has
the requirement of captive mining been interpreted to nean
that every industry within the State would, by reason of its
exi stence, be entitled to a mning |ease. The captive
requirenent of an industry is a factor that has to be kept
in mnd while granting | eases but, it is to be done on a
conparative scale. Wiile the Central Government exercises
its discretion in granting or renewing a lease, it is clear
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that the capacity of an industsry to effectively exploit the
ore, will be a predonmi nant consideration. The subm ssion of

the Ilearned counsel that none of the other parties before
this Court required the mineral ore for captive consunption
cannot be accepted. This aspect has been specifically
examined by the Conmttee at pages 260-263 of its report.
In order to properly appreciate the issue of captives
consunption, the Conmittee exanm ned the needs of the other
parties before it. It stated that each of these parties had
manuf acturing industries which produce val ue-added products
and earn considerable foreign exchange for the country, and
it was therefore of the view that an analysis of their tota
requirenment was necessary in the interests of ninera
devel opnent as also that. of the nation. Based on the
information supplied toit, the Conmittee thereafter made an
assessment, for a total period of 50 years, of the captive
and net requirements of I CCL, I MFA, FACOR and JSL. At page
349 of its report, the Commttee has also taken note of the
projected captive and net requirenents of |Ispat Alloys.
This beinga finding of fact that has been recorded by the
Conmittee,  we have to accept that the argunent of captive
consunption does have a basis in the facts of the present
case. On the issue of the application of the principle of
equitable distribution, ~we are of the view that the
Conmittee had, after having taken note of the prevailing
situation and the problens faced by needy manufacturers,
taken the correct viewin recomending-its inplementation
64. W are, therefore, of the viewthat the Committee had
correctly interpreted the relevant material available for
appreciating the concept of m neral devel opment and
adopting the stance that it enconpassed the concept of
captive mning as well as the principle of ‘equitable
di stribution. 5. Validity of the Central GCovernment s
order dated 17.8.1995 which declared that renewi ng ' Tl SCGs
| ease over an area of 406 hectares would satisfy its ' needs
and requirenents. 65. The Commi ttee made an estimate of
the captive mning requirenent  of each of the parties
appearing before it after conming to the conclusion'that this
was a fundanental guideline to be kept in _mnd while
renewi ng TISCOs | ease. To conplete this —exercise, it
relied wupon the subm ssions of counsel, technical evidence
submitted by themand the relevant technical information
avai | abl e. In the case of TISCO after taking into account
all the technical grounds and objections put forth by the
| earned counsel for TISCO the Comittee came to the
conclusion that its |ease should be granted renewal for a
period of 20 years over a contiguous area of 461 hectares.
66. By its order dated 17.8.1995, the Central Governnent
while endorsing the finding of the Commttee reconmended to
the State GCovernment that TISCOs | ease be renewed for 20
years over a reduced area of 406 hectares. The reasons for
the reduction were also provided. 67. The decision of the
Conmittee and the consequent order of the Central Governnent
have been assailed by the |earned counsel for TISCO on a
nunber of technical grounds. Many of these have already
been dealt with by the Cormittee. 68. At this juncture, we
think it fit to make a few observations about our genera
approach to the entire case. This is a case of the type
where Jlegal issues are intertwined with those involving
determ nation of policy and a plethora of technical issues.
In such a situation, courts of |aw have to be very wary and
nmust exercise their jurisdiction with circunspection for
they must not transgress into the realmof policy-naking,
unless the policy is inconsistent with the Constitution and
the laws. 1In the present matter, in its imnmpugned judgnent,
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the H gh Court had directed the Central Governnent to set up
a Committee to analyse the entire ganut of issues thrown up
by the present controversy. The Central GCovernment had
consequently constituted a Conmittee conprising high Ieve
functionaries drawn from various governnental/institutiona
agenci es who were equipped to deal with the entire range of
technical and long-term considerations involved. Thi s
Conmittee, in reaching its decision, consulted a nunber of
policy docunents and approached the issue froma holistic
per specti ve. We have sought to give our opinion on the
| egal issues that arise for our consideration. From the
schene of the Act it is clear that the Central CGovernnent is
vested with discretion to determ ne the policy regarding the
grant or renewal of |eases. . On matters affecting policy and
those that require technical expertise, we have shown
deference to, and followed the reconmendations of, the
Commttee which is nmore qualified to address these issues.
(Enphasi s suppl i-ed)

A ‘mere | ook at the aforesaid observations, |eaves no
room for- doubt that once the assessment of rival needs of
parties seeking mning |ease fromthe very same area in
Sukinda Valley was ~done by the expert conmittee and was
approved not only by the Central Government but also by this
Court, the dispute inter se was sought to be put to an end
on the principle of equitable distribution of such a rare
and costly mineral. This package evolved by this Court nust
be held to be binding on all the contesting parties, |eaving
aside the question of res judicata or constructive res
j udi cat a. Once this was theintention of this Court, it
nmust be held that a clear signal was given by this Court to
the authorities concerned that the assessnment of « relative
needs of rival claimants for the costly mineral should be

accept ed as a binding yardstick and in that I'ight
appropriate areas out of the very same Sukinda Valley should
be carved out for these claimants-including FACOR Thi s

intention as reflected by the judgnent of this Court would
disentitle the appellant to go beyond the sweep  of this
judgrment on any technical ground. This conclusion is,
therefore, an additional ground on which the appellant would
not be entitled to get any relief fromus under Article 136
of the Constitution of India. Oherw se, it would anount to
upsetting the entire apple cart and would result in denuding
the judgnment of this Court of its real content, direction
and efficacy. After the Courts judgnment in TISCOs appeal

the only thing left for the Respondent authorities was to
proceed further in the light of the decision of this Court
and also in the light of the confirnmed order of the Centra
Government dated 17th August, 1995. W have already noted
earlier that none of the contesting parties before us
nanmely, FACOR on the one hand and Respondents 3 to-7 on the
ot her has chall enged before us the subsequent order of the
State Government by which the relative assessnment of the
needs of these claimnts was sliced dowmn by 50 per cent.
Hence none of themcan get rid off the same. O course, as
per the said order of the State Government, it will be bound
to consider along with the claims of others, the renaining
claims of the appellant and other contesting Respondents 3
to 7 for being granted additional land for mning |eases
fromthe very sane Sukinda Valley for meeting the bal ance of
50 per cent of their assessed needs as per Centra
Covernments order dated 17th August, 1995. 1In fact, in the
light of the aforesaid order dated 29th June, 1997, the
State of Oissa has already appointed a comittee under the
Chai rmanship of Sri  Jagadi sh Prasad Dash, [|AS, Addl.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 22 of 27

Secretary to Governnent, Steel and Mnes Deptt., by its
order dated 16.11.1998 for doing the needful. Lear ned
counsel for the State of Orissa nmade it clear that the said
Committee will also consider the question of granting of
further mning | eases of chromte in Sukinda Valley to FACOR
and the remaining three claimnts nanely, | MA, |1CCL, |SPAT
and Ms. Jindal Strips, as nentioned in the order of 27th
June , 1997. Wen we turn to the said order, we find that
after slicing down the assessed need of all the aforesaid
four claimants by 50 per cent, the total area which will be
earmarked for themout of the avail able 855.476 hectares of
land wll be 419.18 hectares. Meani ng thereby, on a
conjoint reading of the order of the State Governnment of
Oissa and its Notification dated 16.11.98 appointing Sr
Jagadi sh Prasad Dash as Chairnman of the Conmittee to assess
the requirement of ~chrome ore of needy applicants, the
following picture energes. From 855.476 hectares of |and
being ~available in Sukinda Valley for grant of mning | ease
to other «claimants after taking out 406 hectares to be
re-granted to TI'SCO 419.181 hectares will have to be kept
reserved for the aforesaid four clainmants, namely, FACOR and
Respondents 3 to 7 as per the Oder dated 29.6.1997.
Therefore, the balance of the available area in Sukinda
valley for grant ~of mning leases to other applicants
including the aforesaid four applicants would be 436.295
hect ar es. Thi s area will have to be taken into
consideration by Sri Jagadi sh Prasad Dash as well as by the
State of Oissa for granting of mining lease to other
claimants whose applications are pending scrutiny before it
and while doing so, the said Commttee and the Oissa
Governnment wll also have to take into consideration the
remaining 50 per cent assessed needs for further grant of
mning | eases to FACOR as well as Respondents 3 to 7 as nmde
clear by the Orissa CGovernment Order and reiterated before
us by its learned counsel. Thisis the maxi mumrelief which
can be nade available to the appellant FACOR in the |ight of
the wearlier decision of this Court in TISCOs case /(Supra)
and which was invited by FACOR itself by keeping mum before
this Court while it was called upon to confirmthe Centra
Governnment Order dated 17th August, 1995 in its entirety.

W have also to keep in view the peculiar conduct
exhibited by the appellant in connection with the order of
the Central Governnent dated 17th August, 1995. This very
order was hotly contested before this Court by TISCO and
| DCCL. The appellant along with Respondents 2 to~ 7 were
contesting Respondents. At this stage all of “them were
sailing in the sane boat, they had commobn defence agai nst
TISCO and they were successful in getting their defence
accepted by this Court. The result was that the entire
order of the Central Governnent was confirned by this Court
with the assistance of contesting Respondents including the
appel | ant . The assessnent of relative needs of appellant
and contesting Respondents was upheld by this Court as seen
earlier by endorsing the findings of fact as arrived at by
the Sharma Committee and accepted by the State CGovernnent.
The appellant by inviting this Court to confirmthat order
again turned round subsequently and adopted a volte-face.
It is also interesting to note that after this Court in
TI SCOs case heard the parties in October, 1995 and reserved
its judgment which was delivered nine nonths thereafter on
23.7.96 and in the nean tinme, when the appellant itself
thought it fit to raise the dispute about the assessnent of
its need as accepted by the Central CGovernment by its order
dated 17th August, 1995 by filing a substantive Wit
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Petition in the Oissa H gh Court on 16.12.96 being QC
1474/ 96 not hing prevented the appellant fromat least filing
an |.A in this Court for getting clarification regarding
reserving its right to challenge the order of 17th August,
1995 on the ground raised in wit petition QIC No.1474/96

If that would have been done this Court would have either
reserved it that liberty when it ultimately pronounced its
judgment on 23.7.96 or it would have rejected the said
liberty. In either case the appellant would have got its
claimeither kept open for future adjudication or would have
got it expressly barred. The appellant, for the obvious
reasons, was not inclined to take that risk and sat on the
fence, allowed its wit petition QJC No.1474/96 to remain in
suspended aninmation and allowed this Court to wuphold the
Central Governnents order dated 17th August, 1995 in its

entirety. Even thereafter the appellant by filing review
proceedi ngs coul d have got clarification fromthis Court for
preserving its present dispute regarding correct assessnent
of its need for adjudication before the Orissa H gh Court
where hi's writ petition was pending. Even that effort was
not nade  presumably because the appellant did not want to
take such a risk. If its Review petition was dismissed, its
pending petition inthe Oissa H gh Court challenging the
very sanme order of the Central CGovernnent dated 17th August,
1995, would have been rendered i nconpetent. Thus at every
step, the appellant, for reasons best known to it, did not
think it fit to raise this dispute before this Court prior
to its decision dated 23.7.96 and even subsequent thereto.
Therefore, there is no escape fromthe conclusion that the
appel I ant had deliberately waived its challenge to the order
of Central Government dated 17th August, 1995 in . so far as
it had upheld the assessnment of its need for chronme ore and
for grant of appropriate mning | ease on that basis.

In this connection, we may al so usefully refer to a
decision to which our attention was invited by  |earned
seni or counsel, Shri Chi danbaramfor Respondent No. 6. In
the case of House of Spring Gardens Ltd. & Ors. vs. Wiite
& Os., 1990 (2) Al England Reports, 990, the Court of

Appeal in England had to consider the question of _estoppe
which would be binding on all co- defendants in-an action
filed by the plaintiff in English court. ~Inthat case the

plaintiff before the English Court had earlier obtained a
noney decree against all the three defendants fromthe Irish

Court. The said decree was sought to be challenged in
Ireland by Defendant Nos.1l and 2 on the ground that it was
obtained by fraud. |In the said second proceedings before

the Irish Court, the third defendant, M. Macl eod, was not
a party, though his interest was common to the  other’ two
defendants who had challenged the Irish Court decree in
their suit on the ground of fraud. The said proceedings
ultimately failed in the Irish Court and their appeal was
al so dismssed. Thereafter, the plaintiff filed proceedi ngs
in the English Court under RSC Order 14 to enforce the Irish
Courts judgnent obtained by himagainst all the three

def endants as a debt at common law. |In the said proceedi ngs
in the English Court, Defendant No.3 M. Macleod took up a
contention that the wearlier decision of the Irish Court
rejecting the plea of fraud of the plaintiff was not binding
on him as he was not a party to the said proceedings in
Ireland challenging the plaintiffs decree on the ground of

fraud. It was held by the Court of Appeal that such a plea
was not available to M. Macleod on the ground of estoppel

It was observed that where common defendants were estopped
from pleading that a foreign judgnent had been obtained by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 27

fraud in consequence of a judgnent in a separate, second
action in the foreign jurisdiction, a defendant who had not
been a party to the second action would nevertheless,
because of the privity of interest between hinself and the
ot her defendants, be bound by the estoppel if he had been
aware of the proceedi ngs and woul d have been entitled to be
joined wth them but had deci ded w thout explanation not to
apply for being so joined. Accordingly, the third defendant
was privy to the estoppel binding the other defendants and
was therefore bound by the decision in the second Irish
action that the prior judgnment had not been obtained by
fraud. The Court of Appeal, spoke through Stuart-Smth,
L.J. Concurring wth ‘the said decision, MCOMN, L.J.,
observed as under : In my judgnent, the wording of that
paragraph of M. Macl eods defence was tantanobunt to saying
: Let the Irish courts decide the issue of whether the
j udgrment was obtained by fraud, and until they have, |et not
this action proceed. 1n taking that line M. Macleod was,

| consider, not merely acquiescing in, but positively
encouragi'ng” a decision of this issue by the Irish Courts in
an action_ to which he was not a party. That was a very
clever tactic. If the judgnent of Costello J. were set
aside as against the Wites, he could certainly have
benefitted because in practical terns it could never have
been enforced against him If, on the other hand, the
Waites failed in their Irish action, he could do what he has
in fact now done, which is to say that he is not bound by
the decision in that action since he was not a party to it,
and to have another bite at the cherry of alleging fraud
agai nst the plaintiffs.

The aforesaid observations clearly apply “to the
present case in which the appellant stands still on a weaker
f ooti ng. In the aforesaid case before the Court of ‘Appea
in England defendant Macleod was not a party before the
Irish Court in the second action but his interest was
represented by other co-plaintiffs, while in the present
case, the appellant was very much a party Respondent in
TI SCCs appeal . It took a cal culated chance of getting a
favourabl e decision of this Court along with Respondents 3
to 7 and got the order of the Central Governnent dated 17th
August, 1995 confirmed agai nst Tl SCO but in the process the
entire order favouring the appellant and Respondents 3 to 7
was upheld by this Court. Once the appellant took up such a
stand regarding validity of the Central Governnents - order
dated 17th August, 1995, it cannot subsequently oppose the
very sane order, which it was responsible in getting
confirmed fromthis Court. Such a clever tactic which was
not countenanced by the Court of Appeal in the aforesaid
case cannot also be permtted to be adopted by the appell ant
on the facts of the present case.

As we have already held earlier, even though the
technical bar of res judicata and constructive res judicata
may not apply on the facts of the present case to non-suit
the appellant, at |east on the grounds of estoppel and
acqui escence as well as waiver, the appellant can be said to
have given up its challenge regarding upward revision of the
assessnment of its need as arrived at by the Expert Committee
and as confirnmed by the Central Governnent when it sawto it
by keeping num that the entire order of the Centra
CGovernment dated 17th August, 1995 got confirmed by this
Court in TISCCs appeal
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Though the appellants present grievance is held to be
barred on the ground of estoppel, waiver and acqui escence,
it cannot, however, be held that it is barred by delay and
| aches, as the appellant had rightly or wongly but pronptly
chall enged the order of the Central Government dated 17th
August, 1995 before the Oissa H gh Court not by one but by
three wit petitions, first of which was filed on 16th
February, 1996 being QIC 1474/ 96

Once this conclusion is reached agai nst the appel |l ant
on the aforesaid grounds, the alternative plea of M.
Nar i man that appellants claim be considered to be
premature, necessarily fails.

The 3rd point for determi nation, therefore, is
accordingly answered in affirmative against the appellant
and in favour of the Respondent:

Poi nt No. 4: It is true that t he Centra
CGovernments order dated 15th August, 1995 recommended to
the State CGovernnent to give the entire 855 hectares of |and
after excluding the portion earmarked for TISCO to the four
claimants namely, the appellant and Respondents 3 to 7.
However, the State Government by its decision dated 29th
June, 1997, took the view that 50% of the avail abl e area of
855.476 hectares be reserved for consideration of other
parties including the captive consuners who have set up
industries inside the State and recommended grant in the
first instance of  the balance 50%of the area to be
di stri buted amongst - the four parties, nanel vy, Ms.
IMFA/ICCL, Ms. Ispat Aloys Ltd. and Ms. Jindal Strips
and also the appellant herein. 50%of the area was to be
nade available to these four parties whose cases were
recormended by the Governnment of |India. It was also
observed whil e assessing the need of the remaining clainmnts
over 50% area being withheld by the Governnent,  further
needs of the aforesaid four parties could also be taken into
consi deration as noted earlier.

Now it beconmes at once obvious that despite the whol e
hearted approval of the Central Covernnents order dated
17th August, 1995 by this Court, in TISCOs case (Supra),
the State Governnment in its discretion passed the aforesaid
order dated 29th June, 1997 slicing down the clains of the
aforesaid four parties covered by the Central = Governnent
Order by 50% It is pertinent to note that neither the
appel l ant nor any of the contesting Respondents 3 to 7 have
thought it fit to challenge the aforesaid order of the State
Governnment to the extent it sliced down their claims’ for
allotment by 50% from the avai l able area of ~855.476
hect ar es. M. Shanti Bhushan, |earned senior - counse
appearing for the contesting Respondents 3 and 4, as well as
ot her senior counsel appearing for remaining Respondents 5
to 7 submitted that they did not think it fit to challenge
the aforesaid slicing down by 50%of their demand for
allotment of Ileases only on the principle that a bird in
hand is worth two in the bush. It is also required to be
noted that the |earned senior counsel, Shri Nariman in his
turn, also did not challenge the order of 29th June, 1997
regarding slicing down of appellants need by 50% The
challenge to the said order was nounted by the appellant
before the H gh Court on an entirely different ground
nanely, that its need for chrome ore was nore than as
assessed and therefore, the Central Governnments O der dated
17th August, 1995 and the consequent order of the State
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Government dated 29th June, 1997, were not legal and valid
but no alternative chall enge was nounted or pressed before
us in connection with the State Governments Order of 29th

June, 1997 on the aspect of slicing down or reserving 50% of
855.476 hectares for consideration of <clainms of other
parties including the captive consuners. As seen earlier

this chall enge of the appellant about assessment of its need
by the Central Governnent is not nmintainable. We nust,
therefore, hold that the order of the State CGovernnent dated
29th June, 1997 slicing down up by 50%the need of the
appel l ant as assessed and al so reserving the remaining 50
per cent of 855.476 hectares of land for consideration of
clains of other parties including the captive consuners and
al so permitting consideration of clainms of the appellant and
Respondents 3 to 7 for neeting their remnaining 50% assessed
need wll remain binding on the appellant as well on the
contesting Respondents 3 to 7. The said order also cannot
be said to bein conflict wwth the order of the Centra

Governnment dated 17.08.1995. This point, therefore, is held
in affirmative against the appellant and also against
Respondents 3 to 7. In view of our aforesaid decision on
point No. 4, the grievance made by | earned senior counse

Shri  Desai in the Intervening Application No. 1 of 1999
does not survive for consideration. The said |.A wil |
stand di sposed of accordingly.

Poi nt  No. 5: In view of our-decision on Point No.
3, it is obvious that it isnot a fit case for our
interference under Article 136 of the Constitution of India.
No useful purpose can be served by remanding this proceeding
for a fresh decision of the High Court even though the
appel | ant succeeds in showi ng that the grievances made by it
regarding the alleged error in assessnment of its need by the
Expert Conmittee and as confirned by the Central Government
by its Oder dated 17th August, 1995 was not barred by res
judicata or constructive res judicata. It 1is for this
sinple reason that the appellant by its own conduct has
disentitled itself fromgetting any fresh decision on this

aspect from any court. In the light of our  findings on
Point No.3, Point No.5 is, therefore, answered in the
negative against the appellant and in—favour of “the

Respondent s.

Point No.6: As a consequence of our decision on Point
Nos.3, 4 and 5, the inevitable result is that this appea
fails and wll stand dism ssed. However, it is clarified
that the State of Oissa wll carry out the remining
exercise pursuant to its order dated 29th June, 1997 at the
earliest and will see to it that Shri Jagadi sh Prasad Dash
Conmittee constituted by it on 6.11.1998 al so conpletes its
exercise in connection with the remaining area of 436.295
hectares out of 1261.476 hectares, after in the ‘first
instance granting |eases as per its order dated 29th June,
1997 in the reserved area of 419.18 hectares out of 1261.476
hectares for mning of Chronite in favour of the four
parties i.e. the appellant and Respondents 3 to 7 in
Suki nda val l ey of Jaipur District.

It is obvious that the grant of mning | eases to the
extent of 50%to the appellant and Respondents 3 to 7 as per
O der of the Oissa Government dated 29th June, 1997 will
remai n bi ndi ng between the parties. However, any additiona
| eases granted by the State of Oissa pursuant to the Report
of Shri Jagadi sh Prasad Dash Comm ttee or even otherw se to
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the appellant and Respondents 3 to 7 to neet wholly or
partially their remmining 50 per cent of assessed needs as
per Central Governnments order dated 17th August, 1995 will

be subject to the revisions, if any, by the aggrieved

parties before the Central Government in accordance wth
I aw.

There wll be no order as to costs in the facts and
ci rcunst ances of the case.




